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QUEEN'S  BENCH. 
Michaelmas  Tebm^  1849. 

November  22  and  26. 

(Before  the  full  Court.) 

Rbq.  v.  Browne,  (a) 

Practice — Search  warrant — Treasonable  documenU — Mandamue — Produc- 
tion of  informcUiona, 

J.  L,,  his  hcmse  having  been  searched  for  treasonable  documents^  by  virtue  of 
a  search  warrant,  applied  for  a  mandamus  to  compel  the  justice,  who  had 
signed  the  warrant,  to  produce  the  informations  upon  which  it  was  issued, 
and  to  permit  a  copy  of  them  to  be  taken,  supporting  the  application  by 
affidavits  that  there  was  no  real  ground  for  suspicion,  and  that  the 
applicant  believed  that  whoever  swore  the  information  was  actuated  by 
malice  and  ill-unlL 

Held,  tiiat  such  writ  did  not  lie. 

THIS  was  an  application  on  behalf  of  John  Lawless^  for  a  con- 
ditional order  that  a  writ  of  mandarmLs  do  issue^  directed  to 
Lieutenant-Colonel  George  Browne^  a  justice  of  the  peace^  and 
one  of  the  commissioners  of  police  for  the  police  district  of  Dublin 
Metropolis^  commanding  him  to  produce  any  informations  sworn 
before  him,  upon  which  a  search  warrant,  signed  by  Lieutenant- 
Colonel  Browne,  had  issued,  by  virtue  of  which  police  inspector 

(a)  Reported  \fj  W.  St.  Lbobb  BABoraiON,  Eaq.,  Barrister-at-Law. 
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Bso.        Dandon  had  searched  the  house  of  the  prosecutor  for  treasonable 
*-  papers.    From  the  affidavit  upon  which  the  motion  was  founded^ 

it  appeared  that  on  the  21st  of  September  last,  Dundon,  accom- 

'PJ^«''^c«—    panied  by  certain  others  of  the  police  force,  proceeded  to  the 
Searehwarrani.  ^^^g^  q£  ]^j.^  Lawless  at  Sandy  Mount,  and  having  produced  a 

warrant  signed  by  Lieutenant-Colonel  Browne,  authorizing  him 
to  search  for  treasonable  papers,  a  search  was  made  accordingly, 
but  no  treasonable  papers  were  discovered.  Applications  were 
made  by  Mr.  Lawless  to  the  secretary  of  the  commissioners  for 
the  informations  which,  he  stated,  could  not  be  seen,  and  on  the 
16th  the  commissioners'  secretary  wrote  to  the  prosecutor,  statinir 
that  the  8«arch  warrant  had  iisned  upon  sworn  informations 
according  to  law,  and  that  the  commissioners  did  not  feel 
justified  in  allowing  an  inspection  of  the  informations ;  a  formal 
notice  having  been  served  on  the  commissioners  upon  the  7th 
November  calling  for  the  production  of  the  informations,  which 
was  not  complied  with ;  on  a  former  day  an  application  for  a 
mandamus  having  been  made,  it  was  refused  to  be  entertained 
by  the  court,  on  the  ground  that  notice  had  not  been  served  upon 
the  commissioners  :  notice  was  accordingly  served,  and  the  appli- 
cation was  now  renewed. 

O'Oallaghan,  in  support  of  the  motion. — The  applicant  has  in 
the  strongest  manner^  and  using  the  terms  of  the  statute,  denied 
that  there  were  any  grounds  for  the  search,  which  was  made  in 
his  house  under  the  provisions  of  the  stat.  11  &  12  Vict.  c.  89, 
s.  2 ;  he  also  states  in  his  affidavit  that  he  is  convinced  that 
whoever  swore  the  information  against  him,  was  actuated  by 
malice  and  ill-will,  and  that  there  were  no  real  grounds  of  sus- 
picion against  him ;  that  he  is  ignorant  of  the  contents  of  the 
information,  and  does  not  know  who  his  accuser  is.  If  the 
applicant  is  entitled  to  redress,  there  is  no  means  by  which  he  can 
obtain  the  materials  for  bringing  an  action  unless  the  court  grants 
a  m>andamu8  to  compel  the  production  of  the  information. 

Obampton,  J. — Do  you  mean  to  bring  an  action  against 
Colonel  Browne  ? 

O^Ocdlaghan, — ^The  applicant  wishes  to  proceed  against  the 
informer. 

MooBBi  J. — If  a  man  comes  before  a  magistrate,  swearing  that 
he  has  been  robbed,  and  suspects  A.  B.,  and  a  search  warrant 
issues,  the  man  not  having  been  robbed,  how  is  the  person 
affected  to  get  at  the  informations  ? 

O'Callaghan. — I  admit  that  the  present  application  is  without 
any  direct  precedent,  but  upon  principle,  and  from  the  cases 
which  bear  on  the  subject,  I  submit  the  writ  ought  to  issue. 

Pbrein,  J. — What  was  the  substance  of  the  warrant  ? 

(yCallagham: — It  was  a  warrant  to  search  for  treasonable 
papers. 

Pbeein,  J. — Did  you  call  for  a  copy  of  it  ? 

The  Attorney 'Oeneral, — They  did  not. 

PsRBiN,  J.— Is  it  sworn  that  any  such  warrant  issued  ? 
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O^OaUctghan. — The  commissioners'  letter  admits  it.  Rko. 

Pbbrik,  J. — It  is  very  much  to  be  regretted  that  you  did  not  ask     ^^^j^^ 
for  a  copy  of  the  warrant.     The  great  difficulty  I  feel  is  not  that        __. 
you  may  not  have  a  right  of  action,  but  that  here  the  court  is  g^^^^^HZl^ 
called  on  to  issue  a  mandamus  to  one  person  in  order  that  he  may 
furnish  documents  to  be  used  for  the  purposes  of  bringing  an 
action  against  another  person.     I  do  not  find  any  case  where  it 
has  been  held  that  such  a  mcmdamus  would  lie.     That  is  the  real 
difficulty  in  the  case. 

CbakptoNj  J. — If  you  can  show  upon  principle  that  a  man^ 
damus  will  Ue^  the  court  will  grant  it  though  there  may  be  no 
previous  decision  on  the  subject. 

(yCcUlaghcm.^-It  has  been  decided  in  the  case  of  Cooper  v. 
Booth  (3  Esp.  135)j  that  an  action  will  lie  for  the  maliciously 
obtaining  a  search  warrant  without  due  grounds.  The  law 
gives  the  person  informed  against  a  right  of  action,  and  to  the 
informer  it  gives  the  protection  of  very  stringent  rules.  It  re- 
quires express  proof,  as  against  him,  not  only  of  want  of  probable 
cause^  but  also  of  express  malice  :  both  must  conjoin.  But  the  law 
does  not  give  the  informer  the  protection  of  concealment.  It  is 
against  the  whole  spirit  of  the  La.w  that  there  should  be  conceal- 
ment. It  would  be  monstrous  and  irrational  to  say  that  a  party 
has  a  remedy  by  action  and  yet  never  to  allow  him  the  means  of 
finding  who  his  secret  accuser  is.  Take  the  cases  of  informa- 
tions for  indictable  offences,  or  for  the  purpose  of  proceeding  by 
summary  conviction.  As  to  the  former,  it  is  the  right  of  the 
accused,  at  some  stage  of  the  proceedings,  to  be  acquainted  with 
the  name  of  the  person  swearing  against  him.  At  common  law 
the  accused  was  not  entitled  to  a  copy  of  the  informations  before 
the  trial  (2  Gabb.  Or.  L.  169) ;  this  hardship  has  been  remedied 
by  the  Legislature,  but  in  the  present  instance  the  informations 
and  search  warrant  have  done  their  work ;  there  can  be  no  other 
proceeding;  and,  therefore,  as  there  will  be  no  trial,  this  is  a 
stronger  case  for  the  interposition  of  the  court:  {Welch  v. 
Bicha/rds,  Barnes,  468;  The  King  v.  Smdth,  1  Str.  120.) 

MooBB,  J. — I  see  a  great  difficulty  in  the  court  compelling 
Colonel  Browne  to  produce  a  document  which  may  be  mskde  the 
grounds  of  bringing  an  action  against  himself. 

(yOallaghan. — It  should  be  presumed  that  the  magistrate  acted 
legally;  and,  if  so,  he  cannot  be  prejudiced.  If  he  has  acted 
illegally,  a  fence  ought  not  to  be  thrown  round  him  to  shelter 
him  from  the  consequences  of  his  own  act ;  the  privacy  of  home 
is  regarded  next  to  the  protection  of  life  and  Uberty.  As  the 
act  of  Parliament  only  gives  the  liberty  to  search,  after  informa- 
tions have  been  sworn  and  laid  before  a  magistrate,  will  not  the 
restriction  be  illusory  if  no  means  exist  of  knowing  whether,  in 
point  of  fact,  informations  had  ever  been  sworn  ?  The  case  of 
Ex  parte  a  Justice  of  the  Peace  for  the  County  of  Bedford  (1  Chitty's 
B.  627),  may  be  reUed  on  as  an  authority  against  the  present 
application,  but  it  really  is  not,  for  Mr.  Justice  Bayley  shows 
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Bug.       that^  in  that  oase^  there  was  another  remedy  open  to  the  appli- 
^'  cants^  but  the  applicant  here  having  no  other  legal  remedy  left, 

^^"**  and  having  a  right,  the  court  will,  by  its  writ  of  mandamvs,  afford 
Praatice^  a  remedy  to  enforce  that  right. 
Searchwarratu,  rpj^^  Attorney  ^General  (Monahan)  for  the  Crown.— It  is  to  be 
observed,  that  the  applicant  has  not  ventured  upon  his  oath  to 
state  what  the  object  of  the  present  application  is,  although  his 
counsel  has  at  the  bar  suggested  that  it  is  to  bring  an  action  for 
a  malicious  prosecution.  I  believe  that  the  real  object  is  to  obtain 
a  view  of  the  informations,  in  order  to  know  what  other  parties 
are  implicated  by  them.  This  was  not  a  simple  case  as  between 
A.  and  B.,  but  a  search  involving  more  than  one  individual.  The 
police  went  to  Mr.  Lawless's  house  to  search  for  treasonable 
papers  :  they  were  asked  for  their  authority,  and  they  produced 
a  warrant  to  search  for  treasonable  papers.  If  the  application 
was  a  bond  fide  one,  the  person  who  swore  no  less  than  three 
affidavits  in  the  case,  would  have  ventured  to  pledge  his  oath  as 
to  what  his  real  object  was,  but  he  has  not  done  so ;  he,  no  doubt, 
has  taken  up  the.  very  words  of  the  act  of  Parliament  and  denied 
that  there  were  grounds  for  the  issuing  of  the  warrant,  but  he 
did  not  deny  that  treasonable  documents  had  been  there  previous 
to  the  search.  One  of  the  causes  of  complaint  is,  that  the  police 
searched  the  portmanteau  of  a  stranger  whose  name  is  not  dis- 
closed, who  was  stopping  at  Mr.  Lawless^s  house.  [Orampton,  J. 
— I  understand  the  applicant  to  swear  that  his  object  is  to  bring 
an  action.]  He  does  no  such  thing,  but  it  might  be  very  con- 
venient for  him  to  know  who  are  implicated  by  the  informations. 
[Ceampton,  J. — Then  the  mandamtis  might  be  only  for  the  pur- 
pose of  gratifying  his  curiosity] ,  and  that  not  for  a  legitimate 
purpose.  The  court  are  now  called  on  to  make  an  order  which 
is  wholly  without  precedent.  In  the  case  cited  from  Strange, 
the  action  had  actually  commenced  and  was  ready  for  trial ;  and 
in  the  case  from  Barnes's  Notes  an  action  for  a  malicious  prose- 
cution had  been  instituted.  The  authorities  are  collected  in 
Tapping  on  Mandamus,  p.  828.  In  The  Queen  v.  The  Justices  of 
London  (5  Q.  B.  Bep.  555),  an  application  for  a  mandamus  to 
compel  magistrates  to  give  copies  of  informations  to  a  prisoner 
remanded  for  further  examination  was  refused,  and  Sir  Fitzroy 
Kelly,  who  argued  in  support  of  the  motion,  rested  it  entirely 
upon  the  statute,  and  never  set  up  any  common  law  right  to 
justify  the  demand.  [Pbeein,  J. — ^Do  you  certify  it  to  be  a  fact 
that  other  persons'  names  are  in  the  informations  besides  the 
applicants  7]  I  do  not,  but  I  have  a  right  to  contend  that  it 
may  be  so. 

O^Callaghan  in  reply. — ^No  one  has  ventured  to  make  an  affida- 
vit that  any  name  is  contained  in  the  informations  except  that  of 
my  client.  According  to  the  principles  laid  down  in  Magna 
Charta,  justice  ought  not  to  be  denied  to  any  person,  but  if  this 
application  be  refused,  my  client  is  left  without  a  remedy. 

Our.  ad/v,  vult. 
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November  26. — Judgmbnt.  ^^^' 

BiACKBURNE,  C.J. — In  this  case  an  application  was  made  on  — 
the  part  of  John  Lawless  for  a  writ  of  mandamus  directed  to  ^. '*''^*""*~ 
Greorge  Browne,  a  justice  of  peace  for  the  metropolitan  district  of  ''^  w«^««  • 
Dublin,  commanding  him  to  produce,  or  cause  to  be  produced,  to 
him  (John  Lawless)  or  his  attorney,  the  information  or  informations 
upon  oath  given  to  him  as  a  justice  of  the  peace ;  and  he  further 
requires  to  be  allowed  to  copy  the  information.  He  states  a  war- 
rant to  have  been  issued  by  Colonel  Browne,  as  a  justice  of  the 
peace  for  the  metropolitan  police  district,  and  that  that  warrant  is 
founded  upon  the  sworn  information  of  which  the  inspection  is 
required,  and  upon  which  a  warrant  issued  under  the  1 1  &  12  Vict. 
c.  89,  s.  2  ;  that  warrant,  it  is  to  be  observed,  was  exhibited  to  the 
applicant  by  the  police  officer  to  whom  it  was  given  to  be  executed, 
and  was  examined  before  any  search  under  it  took  place,  and  it  is 
not  now,  nor  was  it  at  any  time,  required  that  it  should  be 
exhibited  for  inspection,  or  any  copy  of  it  furnished  to  the  appli- 
cant; neither  has  the  warrant  been,  as  it  ought  to  have  been,  sub- 
mitted to  the  court,  and  we  think  that  this  omission  suggests  in 
itself  a  very  serious  objection  to  the  present  motion.  The  applica- 
tion, as  I  have  stated,  is  confined  to  the  informations,  and  it  is  Judgment, 
contended  that  it  is  necessary  for  the  applicant  to  see  them  in 
order  to  negative  the  existence  of  a  probable  cause  to  warrant  the 
informations  which  the  statute  requires.  His  affidavits  are  essen- 
tially defective  in  not  stating  any  purpose  or  object  which  he  hopes 
to  effect  by  the  mandamus  which  he  seeks ;  he  neither  states  that 
he  has  brought  any  action,  that  he  meant  to  do  so,  or  that  he  has 
any  cause  of  action.  It  is  a  settled  rule  that,  whatever  be  the 
quality  of  the  right  of  the  applicant  for  a  mandamus,  the  court 
must  see  that  it  has  been  clearly  established  before  it  grants  it. 
If,  therefore,  I  went  no  further,  there  would  be,  from  a  non-com- 
pliance with  that  rule,  a  decisive  objection  to  the  application ;  but 
suppose  we  were  at  liberty  to  allow  that  defect  to  be  supplied  by 
the  suggestions  which  have  been  made  by  counsel  at  the  bar,  let 
me  inquire  what  effect  they  would  have  had  if  they  had  been  con- 
tained in  the  affidavit  ?  They  are  in  effect  thus — ^that  the  appli- 
cant, by  the  matters  to  be  disclosed  by  the  return  to  the  mandamus, 
expects  to  be  enabled  to  discover  whether  he  has  sustained  any 
injury  entitling  him  to  redress ;  and,  if  so,  whether  he  should  sue 
the  person  who  made  the  affidavit  or  the  magistrate  who  issued 
the  warrant.  These  suggestions,  so  far  from  proving  that  he  has 
a  right  to  the  mandamus,  prove  that  he  has  not,  for  they  in  effect 
negative  that  which  it  was  incumbent  upon  him  to  show,  namely, 
that  he  had  a  clear  legal  and  equitable  right  to  the  writ.  Can  he  be 
said  to  have  done  so,  when  his  case  is  that  he  cannot  state  any  right 
at  aU,  but  that  he  seeks  discovery  of  some  fact,  some  illegality  or 
defect  at  present  not  known  nor  believed  to  exist,  but  which  he 
states  mav  give  a  cause  of  action  for  a  proceeding  which  we  have 
no  sufficient  reason  to  doubt  was  done  according  to  the  due 
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Rbg.  course  of  law  ?     It  is  further  observable,  so  far  as  regards  the 

g   *\  magistrate  who  took  the  informations,  that  there  is  no  impedi- 

—   *  ment  to  the  prosecutor  bringing  an  action  in  which  the  legaKty 

Practice—  Qf  ^jg  conduct  may  be  questioned,  and  it  is  admitted  that  the 

Searchwarrant,  .  i-i         .  i-xx  i  •j.j.j.i:         '  \. 

court  could  not  grant  a  wnt  to  compel  a  magistrate  to  lurnisn 
evidence  against  himself,  or  to  disclose  evidence  which  he  should 
adduce  in  his  own  vindication  if  an  action  were  brought  against 
him.  This  has  obliged  the  prosecufcor^s  counsel  to  rest  his  case 
upon  the  broad  ground  of  an  absolute  right,  without  specifying 
any  definite  purpose  or  object,  or  stating  any  legal  rignt,  to  be 
permitted  to  inspect  the  informations ;  for  that  no  authority  has 
been  cited;  on  the  other  hand,  there  is  the  authority  of  the 
Court  of  Queen's  Bench  in  the  case  of  The  King  v.  A  Justice  of 
Bedford  (1  Chitty's  Reports,  627),  that  an  application  for  a 
mandarmLB  to  compel  the  production  of  informations  to  ground 
an  indictment  for  perjury  w€is  without  precedent,  and  that  the 
court  had  not  by  law  any  power  to  grant  it.  The  authorities 
cited  from  Barnes's  Notes  and  Strange's  Reports,  which,  it  is 
said,  are  at  variance  with  this  decision,  are  not  really  so,  neither 
is  the  case  of  a  mandamus^  and  in  both,  legal  proceedings  and 
trials  were  pending,  upon  which  the  informations  were  ordered 
to  be  given  in  evidence.  The  difference  between  those  cases  and 
the  present  is  so  obvious,  that  it  is  not  necessary  to  do  more 
Judgment.  j^j^  advert  to  it.  Here,  there  neither  is  any  suit  pending,  nor 
has  any  step  been  taken  to  institute  a  suit.  Upon  the  whole  of 
the  case,  if  we  granted  the  present  application  for  a  7nandam\iSy 
we  should  do  so,  not  only  in  the  absence  of  authority,  but 
against  authority  and  against  the  settled  rules  of  this  court : 
rules  not  merely  technical  or  made  for  the  convenience  of 
practice,  but  founded  upon  the  nature  of  that  high  prerogative 
writ  and  adopted  for  the  very  salutary  purpose  of  limiting  its  use 
to  cases  to  which  it  is  properly  applicable,  and  for  the  purpose  of 
preventing  the  abuse  which  would  necessarily  and  inevitably 
arise  from  issuing  it  at  the  instance  of  parties  who  do  not  show 
actual  legal  rights  to  be  remedied.  Therefore  we  pronounce  no 
rule  upon  this  motion. 
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OXFORD  CIRCUIT. 

Staffobd  Summer  Assizes. 

July  27,  1849. 

(Before  Mr.  Justice  Bele.) 

Reg.  v.  William  Rouse,  Samuel  Billinosley,  and  Joseph 

Bates,  (a) 

Forgei-y — Warrant  or  order  for  the 'payment  of  money — Unlawful 

societies — Indictment — False  pretence. 

The  miUttal  promises  and  engagements  of  any  society  are  **  authorized  by 
law,'*  within  the  57  Geo,  3,  c.  19,  s.  25,  unless  they  are  clearly  pro- 
hibited by  law,  and  the  party  objecting  to  the  legality  of  such  promises  or 
engagements  must  show  their  illegality. 

In  order  to  constitute  the  crime  of  forgery  of  a  warrant  or  order  for  the 
payment  of  money  under  the  11  Geo.  4^1  Will,  4,  c.  66,  s.  8,  it  is 
necessary  that  [the  instrument  be  such  that,  if  genuine,  it  would,  in  the 
ordinary  course  of  business  between  the  parties,  be  effectual  for  the  pay- 
ment  of  money. 

By  the  rules  of  a  society  of  Odd  Fellows,  having  a  branch  called  the 
"  Conqueror  Lodge,"  the  family  of  deceased  members  of  the  branch 
lodge  became  entitled  to  a  sum  of  money  on  the  presentation  of  a  certificate 
(filled  up  according  to  a  certain  form)  to  the  secretary  of  the  head 
society.  After  the  dissolution  of  the  "  Conqueror  Lodge,"  a  forged  certi" 
ficate  purporting  to  relate  to  the  death  of  a  member  of  that  lodge,  was  pre- 
sented to  the  secretary,  and  a  sum  of  money  paid  under  it. 

Held,  that  an  indictment  for  forgery  or  uttering  the  cei^tificate  could  not  be 
sustained,  there  being,  at  the  time  it  was  forged  and  uttered,  no  such 
branch  lodge  or  society  in  existence. 

Where,  in  an  indictment  for  obtaining  money  by  false  pretences,  under  the 
above  circumstances,  it  was  alleged  that  the  false  pretences  were  made  to 
A,  B,,  and  by  means  thereof  the  money  obtained  from  the  said  A,  B, 

Held,  that  this  averment  was  supported  by  evidence  that  the  above-mentioned 
ftdse  certificate  was  presented  by  the  defendants  to  A,  B,,  the  secretary  of 
the  lodge,  and  that  he  accompanied  them  to  C,  D,,  the  treasurer,  from 
whose  ha'nds  the  money  was  received  ;  he  being  merely  the  mechanical 
medium,  and  the  secretary  the  responsible  party. 

IN  the  first  count  of  the  indictment,  the  prisoners  were  charged 
with  forging  a  certain  warrant  for  tne  payment  of  money, 
with  intent  to  defraud  one  Richard  Mills.  In  the  second  count, 
they  were  charged  with  uttering  a  warrant  with  intent  to  defraud 
the  same  party.  The  third  and  fourth  counts  were  similar  to  the 
first  and  second,  except  that  the  intent  was  laid  to  defraud  Henry 
CoTser  InsoU.  There  were  four  other  counts  describing  the  in- 
strument as  an  order  for  the  payment  of  money. 

It  appeared  in  evidence  that  a  district  lodge  of  the  society  of 
"Odd  Fellows"  existed  at  Wordesley  in  Staffordshire,  having 

(a)  B«porUd  bj  J.  £*  Davis,  Esq.,  BarriBter-at-Law. 
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Reg.        branch  lodges  at  varioas  places^  among  others^  one  at  Kidder- 

^^^^^       minster  in  Worcestershire,  nine  miles  from  Wordesley,  and  called 

AND  OTHERS.  '^  ^^^  Conqueror  Lodge."     By  the  rules  of  the  society,  on  the 

—         death  of  a  member  of  any  branch  lodge,  his  family  became 

FauImZencet,  ^i^^tled  to  a  sum  of  monoy,  varying  according  to  the  length  of 

time  he  had  been  a  member  and  other  circumstances.     Each 

lodge  was  provided  with  printed  forms  of  certificate  of  the  death 

of  members,  and  by  the  rules  of  the  lodge  it  was  requisite,  before 

any  money  could  be  paid  to  the  family,  that  this  certificate,  or,  as 

the  rules  termed  it,  ^^  cheque,"  should  be  filled  up  with  the  name 

and  dates  of  the  death  and  of  the  admission  of  the  deceased 

member,  and  signed  by  the  officers  of  the  lodge,  namely,  by  the 

Nohle  Grand,  the  Vice  Qrand,  and  the  Secretary.     The  certificate 

so  filled  up  had  to   be  transmitted  to  the  chief  secretary  at 

Wordesley  one  clear  day  at  least  before  the  money  was  required. 

The  secretary  there,  if  it  appeared  to  be  correct,  presented  it  to 

the  treasurer,  who  handed  over  the  amount  due  to  the  family  of 

the  deceased  member. 

On  the  17th  of  February,  1849,  a  meeting  of  the  Conqueror 
Branch  Lodge  was  held  at  Eadderminster,  at  which  meeting  the 
three  prisoners,  who  were  members,  were  present.  It  was  then 
determined  that  the  branch  lodge  should  be  broken  up,  and  a 
new  society  formed  independent  of  the  chief  lodge  at  Wordesley. 
The  Conqueror  Lodge  was  accordingly  on  that  day  dissolved,  and 
the  funds  in  hand  distributed  among  the  members,  including  the 
prisoners,  the  sum  of  five  shiUings  being  retained  from  each 
member's  share,  in  order  to  form  a  new  club. 

On  the  26th  of  the  ensuing  month  of  March,  a  meeting  was 
held  to  form  the  new  club,  at  which  the  prisoners  were  present, 
and  Rouse  was  heard  to  say  to  a  person  of  the  name  of  Martin, 
who  had  been  the  Nohle  Orand  of  the  Conqueror  Lodge,  and  in 
that  capacity  held  the  cheque  book  containing  the  printed  forms 
of  certificate  before  mentioned,  ^'If  you  will  ffive  me  a  cheque 
out  of  the  book,  I  will  do  the  trick ;  '^  and  Martin  thereupon 
handed  the  cheque  book  to  him. 

On  the  11th  of  April,  the  three  prisoners  and  Martin  (not  in 
custody)  went  to  Mr.  InsoU,  the  secretary  at  Wordesley,  and  pre- 
sented the  following  certificate  to  him,  the  words  in  italics  and 
figures  between  brackets  being  written  and  the  rest  printed. 

'^CONQUIBOB  LO^OE. 

'^  This  is  to  certify  that  Brother  Jno,  Higham  (or  wife) 

Labourer,  resident  at  Kidderminster,  died  the  [10/A]  day  of 
April,  18  [49].  He  was  initiated  a  member  the  [Isf]  day  of 
May,  18  [45],  and  was  clear  upon  the  books  of  the  Lodge  at  the 
time  of  his  death.  Certified  by  us  this  [14^A.]  day  of  April, 
18 [49]. 

''  Wm.  Jones,  N.  G. 

*^John  Baxter,  V.  G. 

"  WilUam  Pool,  Secret-ary. 


ClM. 
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^'The  above  certificate  must  be  signed  separately  by  the  officers         Reo. 
of  the  lodge,  and  must  be  forwarded  to  the  C.  8.  of  the  district  at  *'• 

least  one  clear  day  before  the  time  of  the  money  being  required,  ^,,1,  othkm. 
which  regulation  will  and  must  be  strictly  abided  by/^  — 

The  secretary  did  not  doubt  the  genuineness  of  the  ^^ cheque,"  FaUep^^mcet. 
not  having  been  informed  of  the  dissolution  of  the  Conqueror 
Lodge  in  the  previous  February.  This  was  accounted  for  by  the 
fact  that  no  meeting  of  the  chief  lodge  had  been  held  in  the  mean 
time,  the  quarterly  meeting  being  fixed  for  the  24th  of  April. 
The  secretary  was  also  ignorant  of  the  names  of  the  officers  of  the 
Conqueror  Lodge,  no  money  having  been  drawn  out  of  the  trea- 
surer's hands  during  the  short  time  the  lodge  was  in  existence. 
The  prisoners  represented  to  Mr.  Insoll  that  they  were  members 
of  the  Conqueror  Lodge ;  that  John  Higham  had  died  of  fever, 
and  the  money  was  wanted  to  provide  for  his  f uneraj  immediatelv ; 
and  in  consequence  of  this  representation,  the  secretary  waived  tne 
rule  expressed  at  the  foot  of  the  certificate,  and  d<;companied  the 
prisoners  to  the  residence  of  Mr.  Mills,  the  treasurer,  who,  upon 
the  &cts  stated,  and  being  equally  ignorant  with  the  secretary  of 
the  dissolution  of  the  branch  lodge,  paid  16Z.,  the  amount  to  which 
the  family  of  a  member  was  entitled  under  the  circumstances 
mentioned  in  the  certificate.  Martin  signed  the  receipt  book 
and  took  up  the  money,  and  left  the  room  accompanied  by  the 
prisoners. 

It  was  proved  that  there  had  not  been  any  such  persons,  either 
members  or  officers  of  the  Conqueror  Lodge,  as  those  purporting  to  ^"•" 
sign  the  ^'  cheque  "  or  certificate,  and  that  the  name  of  the  alleged 
deceased  member,  and,  consequently,  his  death,  also,  were  equally 
fictitious;  and  evidence  was  given  showing  that  the  names  of 
Baxter  and  Pool  in  the  cheque  were  in  the  handwriting  of  the 
prisoner  Bouse. 

The  rules  of  the  Wordesley  District  Lodge,  which  were  iden- 
tical with  those  of  the  Conqueror  Lodge,  were  put  in.  Prom 
them  it  appeared,  that  the  members  entered  into  an  engagement 
to  abide  by  the  rules,  and  one  of  the  rules  was  to  keep  the 
secrets  of  the  society.  The  secretary  of  the  lodge,  however, 
stated,  on  cross-examination,  that  there  were  not  now  any  secrets 
to  keep,  as  all  secrets  were  abolished.  It  appeared  that  the  Con- 
queror Lodge  had  not  been  enrolled. 

On  the  close  of  the  case  for  the  prosecution, 

Skinner  (for  the  prisoners),  objected  that  this  was  an  illegal 
society,  and  was  within  the  prohibitory  statutes,  87  Gteo,  8,  c.  123, 
s.  1,  and  57  Geo,  3.  c.  19,  s.  25. 

The  37  Geo.  3,  c.  123,  s.  1,  (a)  prohibited  oaths  and  engage- 

(a)  *'  Wberemi  diven  wicked  and  evil  disposed  persons  baye  of  late  attempted  to  sedace  persons 
serving  in  His  Majesty's  Forces  by  sea  and  land,  and  others  of  His  Majesty^s  subjects,  from  their 
datj  and  allegiance  to  His  Majesty,  and  to  incite  them  to  acts  of  mutiny  and  sedition,  and  have 
eadeaTomred  to  gi?e  effect  to  their  widced  and  traitorous  proceeding*,  by  imposing  upon  the 
penooa  whom  £ty  have  attempted  to  seduce  the  pretended  obligation  of  oaths  unlawfully 
adminbtered,  be  it  enacted,  &a,  that  any  person  or  persons,  who  jball  in  any  manner  or  form 
wbattoerer  adminiater  or  oause  to  be  administered,  or  be  aidirg  or  assisting  at,  or  present  and 
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Rbo.        ments  to  bind  parties  to  engage  in  any  mutinous  or  seditious 
RousK       P^rp^s®^  ^^'9  or  *o  obey  the  orders  or  commands  of  any  com- 

AKD  oTUBRs.  ^littee   or  body  of  men  not  lawfully  cjonstituted,   &c.,   or  not 
„  —  __     reveal  or  discover  any  illegal  act  done  or  to  be  done,  or  not  to 

False  princes,  reveal  or  discover  any  illegal  oath  or  engagement  which  may 
have  been  administered  or  tendered  to  or  taken  by  such  person, 
&c.  By  the  57  Geo.  3,  c.  19,  s.  25, (a)  all  societies,  the  members 
whereof  are  required  to  take  any  oath  or  engagement  within  the 
37  Geo.  3,  c.  123,  or  the  52  Geo.  3,  c.  104  (which  latter  statute 
made  it  a  capital  felony  to  administer  an  oath  or  engagement 
to  commit  treason  or  murder,  &c.)  or  to  take  any  oath  not 
required  or  authorized  by  law,  are  deemed  guilty  of  an  unlawful 
combination,  within  the  statute  39  Geo.  3,  c.  79.  It  had  been 
held  that  the  statute  37  Geo.  3,  c.  123,  was  not  confined  to 
oaths  *  administered  with  either  a  mutinous  or  seditious  object : 
{Rex  V.  Ball,  6  C.  &  P.  563;  Bex  v.  Loveless,  1  M.  &  Rob.  349; 
6  C.  &  P.  596.)  In  the  present  case  the  parties  bound  them- 
selves together  to  abide  by  certain  rules  and  engagements 
which  could  not  be  said  to  be  ''required'^  or  ^'authorised"  by 
law. 

Erlb,  J. — The  societies  contemplated  by  the  37  Geo.  3,  c.  123, 
are  very  different  from  the  one  in  question.  That  act  recites 
that  ''  whereas  divers  wicked  and  evil-disposed  persons  have  of 

coDsentiDg  to,  the  administering  or  taking  of  any  oath  or  engagement  purporting  or  intending 
to  bind  the  person  taking  the  same  to  engage  in  any  mntinons  or  seditioiu  parpose ;  or  to 
diBtnrb  the  poblic  peace ;  or  to  be  of  any  association,  society,  or  confederacy  formed  for  any 
snob  pnrpose ;  or  to  obey  the  orders  or  commands  of  any  committee  or  body  of  men  not  lawfully 
constitnted,  or  of  any  leader  or  commander  or  other  person  not  having  authority  by  law  for  that 
purpose ;  or  not  to  inform  or  give  eridence  against  any  associate,  confederate,  or  other  person ; 
or  not  to  reveal  or  discover  any  unlawful  cosnbination  or  confederacy ;  or  not  to  reveal  or  discover 
any  illegal  act  done  or  to  be  done ;  or  not  to  reveal  or  discover  any  illegal  oath  or  engagement 
which  may  haye  been  administered  or  tendered  to  or  taken  by  such  person  or  persons,  or  to  or 
by  any  other  person  or  persons,  or  the  import  of  any  such  oath  orengsgement ;  shall,  on  convic- 
tion tnereof  by  due  course  of  law,  be  adjudged  guilty  of  felony,  and  may  be  transported  for  any 
term  of  years  not  exceeding  seven  years,  and  every  person  who  shall  take  any  such  oath  or 
engagement,  not  being  compelled  thereto,  shall,  on  conviction  thereof  by  due  course  of  law,  be 
adjudged  guilty  of  felony,  and  may  be  trsnsported  for  any  term  of  years  not  exceeding  aeyen 


years" 


(a)  ^  And  be  it  farther  enacted,  that  from  and  after  the  passing  of  this  act,  all  and  every  the 
said  societies  or  clubs,  and  also  all  and  every  other  society  or  club  now  established  or  hereafter 
to  be  established,  the  members  whereof  shall  be  required  or  admitted  to  take  any  oath  or  engage- 
ment which  shall  be  an  unlawful  engagement  within  the  meaning  of  [37  Geo.  8,  c.  128,  or 
62  Geo.  8,  c  104]  or  to  tske  any  oath  not  required  or  authorized  by  law ;  and  every  society  or 
club,  the  members  whereof  er  any  of  them  shall  take  or  in  any  manner  bind  themselves  by  any 
such  oath  or  engagement  on  beaming,  or  in  order  to  become,  or  in  consequence  of  being  a 
member  or  members  of  such  society  or  club ;  and  every  society  or  dub  the  members  or  any 
member  whereof  shall  be  required  or  admitted  to  take,  subscribe,  or  assent  to^  or  shall  take, 
subscribe,  or  assent  to  any  test  or  declaration  not  required  or  authorized  by  law,  in  whatever 
manner  or  form  such  taking  or  assenting  shall  be  performed,  whether  by  words,  signs,  or  other- 
wise ;  either  on  becoming  or  in  order  to  become,  or  in  consequence  of  being  a  member  or 
members  of  any  such  society  or  club  ;  and  every  society  or  club  that  shall  elect,  appoint, 
nominate,  or  employ  any  committee,  delegate  or  delegates,  representative  or  representatives, 
missionary  or  missionaries,  to  meet,  confer,  or  communicate  with  any  other  society,  &c.,  shall 
be  deemed  and  taken  to  be  unlawful  combinations  or  confederacies,  within  the  meaning  of  an 
act  passed  in  the  89th  year  of  the  reign  of  His  present  Majesty,  intituled.  An  Act  far  the 
mare  ^ectual  Sf^fpremon  of  Saeietiet  eUahlished  far  Sedktout  and  TreatanabU  Pwrpoeu^ 
and  for  betUr  ftnienting  Traoianable  and  SedUioui  PracHcet^  and  shall  and  may  be  prose- 
oated,  proceeded  against,  and  punished,  aooording  to  the  provisions  of  the  said  aot,*^  Hso. 
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late  attempted  to  seduce  persons  serving  in  His  Majesty's  forces  by        Reo. 
sea  and  land,  and  others  of  His  Majesty's  subjects,  from  their  duty       ^\^ 
and  allegiance  to  His  Majesty,  and  to  incite  them  to  acts  of  mutiny  ^j^j^  others. 
and  sedition,  and  have  endeavoured  to  give  effect  to  their  wicked        —  ^ 
and  traitorious  proceedings  by  imposing  upon  the  parties  whom  pal^prdieneet. 
they  have  attempted  to  seduce,  the  pretended  obligation  of  oaths 
unlawfully  administered,  be  it  enacted,"  and  so  forth.    Then  came 
the  57  Geo,  3,  c.  19,  s.  25,  which  makes  societies  within  the  former 
statute  unlawful  combinations,  as  well  as  all  other  societies  the 
members  whereof  are  required  to  take  any  oath  not  i*equired  or 
authorised  by  law.     Now  I  know  no  limits  to  engagements,  unless 
there  is  a  positive  law  to  the  contrary.     Any  mutual  promise  or 
engagement  is  authorised  that  is  not  prohibited.     The  subjects  of 
this  realm  may  make  any  engagement  they  please,  unless  clearly 
prohibited  by  law,  and  the  party  objecting  to  the  legality  of  an 
engagement  must  show  that  it  is  illegal.     That  has  not  been  done 
in  this  case,  and  therefore  the  objection  cannot  prevail. 

Skinner  then  submitted  that  the  document  alleged  to  have  been 
forged  was  not  a  warrant  or  order  for  the  payment  of  money 
within  the  1 1  Geo.  4  &  1  Will.  4,  c.  66,  s.  8.     There  was  nothing  Whether 
on  the  face  of  the  instrument  showing  an  obligation  or  duty  on  ""^''°"*?'^y " 
the  parties  to  whom  it  was  uttered  to  pay  money  thereupon,  q^^^j  f„ 
Moreover,  in  this  case  there  was  not  any  such  lodge  as  the  payment  of 
Conqueror  Lodge>  neither  any  officers  of  it,  of  the  names  alleged,  "»o°«J- 
in  existence. 

Whifmore  and  Oope  (for  the  prosecution),  cited  Beg,  v.  Rogers  : 
(9  C.  &  P.  41.)  There  the  forged  paper  was  as  follows: — " This 
is  to  certify  that  B.  R.  has  swept  the  flues  and  cleaned  the  bilges 
and  repaired  four  bridges  of  the  Princess  Victoria.  J.  N. 
4Z.  0«.  103.,'^  and  evidence  was  given  to  show  that  by  the  course 
of  dealing  between  the  parties,  this  voucher,  if  genuine,  would 
have  authorized  L.  and  Co.  to  pay  the  4Z.  0^.  10a. ;  and  it  was 
held  that  this  was  a  warrant  for  the  payment  of  money  within  the 
statute.  Bosanquet,  J.,  in  giving  judgment,  said,  ^^  It  has  been 
proved  that  this  was  the  mode  of  transacting  business  that  had 
been  usual  with  the  parties,  and  this,  provided  it  had  been  a 
genuine  voucher,  would  have  properly  authorized  the  payment  of 
the  money.  I  think  that  enough  has  been  shown  to  sustain  this 
indictment.  [Eble,  J. — That  case  appears  to  be  in  point  as  far 
as  the  question  whether  an  instrument  in  this  form  might  be  a 
warrant  within  the  statute,  but  there  there  was  in  fact  such  a 
course  of  business  as  would  make  the  document  effectual,  if 
genuine ;  but  here  there  was  no  Conqueror  Lodge  in  existence, 
and  the  order,  if  genuine,  was  of  no  force.]  That  objection 
would  apply  to  cheques  where  the  name  of  a  fictitious  person  was 
used.  ^'  If  the  order  purport  to  be  one  which  the  party  has  a 
right  to  make,  although  in  truth  he  had  no  such  right,  and 
although  no  such  person  as  the  order  purports  to  be  made  by, 
existed  in  fact,  it  falls  within  the  penalty  of  the  statute  :  ^' 
(Hussell  on  Crimes  by  Greaves,  vol.  2,  p.  520.)     Whether  the 
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Reg.        name  forged  be  that  of  a  merely  fictitious  person    who  never 
^'  existed,  or  of  a  person  actually  existing,  is  wholly  immaterial. 

AND  OTHKR8.  ^^  ^^  ^^  much  a  forgery  in  the  one  case  as  in  the  other,  provided 
—  the  fictitious  name  be  assumed  for  the  purpose  of  fraud  in  the 
FaUem^ences.  pa^iicular  instance  in  question :  (Archbold's  Pleading  and 
Evidence  in  Criminal  Gases,  10th  edit.,  p.  359.)  [Eelts,  J. — No 
doubt  an  instrument  in  this  form,  "The  bearer  has  laid  three 
courses  of  masonry,'^  might  be  shown  to  be  a  warrant  for  the 
payment  of  money  as  between  the  parties.  So  in  the  present 
case,  although  no  stranger  would  understand  the  instrument  to 
be  an  order  or  warrant  for  the  payment  of  money,  it  might  be 
shown  by  extrinsic  evidence  that  in  the  course  of  business 
between  the  parties  it  was  such  a  warrant  or  order,  (a)  Here, 
however,  there  is  no  society  existing,  no  course  of  business 
authorizing  such  a  payment  as  was  made.  The  Conqueror  Lodge 
had  ceased  to  exist.  If  the  words  "Roman  Lodge''  or  "Parisian 
Lodge ''  had  been  used,  would  it  then  have  been  valid  f  How 
can  you  make  that  an  order  or  warrant,  which,  if  all  the  names  of 
persons  mentioned  in  it  were  true,  would  yet  be  of  no  force  ?] 
Where  a  prisoner  has  been  convicted  for  forging  an  order  for  the 
payment  of  prize-money,  and  it  appeared  that  the  party  whose 
name  was  forged  was  a  discharged  seaman,  and  was  at  the  time 
the  order  bore  date  within  seven  miles  of  the  port  where  his 
wages  were  payable,  under  which  circumstances  his  genuine 
order  would  not  have  been  valid,  by  the  provisions  of  the  82  Geo. 
8,  c.  84,  s.  2,  unless  made  in  the  manner  therein  prescribed ;  yet 
the  judges  held  the  conviction  to  be  proper,  the  order  itself  pur- 
porting on  the  face  of  it  to  be  made  at  another  place  beyond  the 
limited  distance :  {Mcintosh's  case,  2  East,  P.  0.  c.  19,  s.  89,  p. 
992 ;   2  Leach,  883,  cited  in  Russell,  by  Greaves,  vol.  2,  p.  526.) 

Eble,  J. — I  can  reserve  the  point  if  I  think  it  necessary. 

The  case  then  went  upon  the  facts  to  the  jury,  who  found 
Rouse  guilty  of  forgery,  and  the  other  prisoners  of  uttering. 
Faine  pretences.  The  prisoners  were  then  tried  upon  an  indictment  charging 
them  with  obtaining  from  Richard  Mills,  by  means  of  a  false  pre- 
tence to  him,  the  sum  of  16Z.,  with  intent  to  defraud  the  said 
Richard  Mills.  In  a  second  count  of  the  indictment  the  false 
pretences  were  alleged  to  be  made  to,  and  the  money  obtained 
from,  Henry  Corser  InsoU,  with  intent  to  defraud  him. 

The  evidence  was  the  same  as  that  given  on  the  trial  for 
forgery.  It  appeared,  however,  that  Mr.  Mills,  the  treasurer  of 
the  society,  could  not  speak  positively  as  to  whether  Bayes  was 
present  at  the  time  the  money  was  handed  over  to  the  others. 

Skinner  (for  the  prisoners),  objected  that  the  evidence  did  not 
support  the  indictment.  The  evidence  was  of  a  false  pretence  to 
Henry  Corser  InsoU,  by  means  of  which  the  money  was  obtained 
from  Richard  Mills.  The  pretence,  therefore,  was  to  Insoll,  while 
the  money  was  obtained  from  Mills.  The  indictment,  however, 
alleged  the  pretence  to  be  made  to,  and  the  money  obtained  from, 

(a)  8m  R9g*  ▼.  Twh^ninB^  post. 
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the  same  party^  namely^  in  the  first  count  the  pretence  to  be  made        Rbo. 
to  Richard  Mills  and  the  money  obtained  from  Mm,  and  in  the       ^* 
second  count  the  pretence  to  be  made  to  Henry  Gorser  Insoll^  and  ^hd  others 
the  money  obtained  from  him,  but  — • 

Eblb^  J. — Mills  is  the  treasurer  who  disposes  of  the  money  of  FaUtw2mcM. 
the  society  on  receiving  certificates  from  InsoU^  who  is  the  respon- 
sible party.  The  defendants  go  to  InsoU^  and  Insoll  goes  to  the 
mechanical  instrument,  the  treasurer,  and  the  latter  produces  the 
money.  I  think  it  is  correctly  stated  that  Insoll  paid  the  money, 
and  that  it  was  obtained  from  him.  The  second  count  of  the 
indictment  is  therefore  correct. 

Skinner  then  objected  that,  the  offence  amounting  to  forgery, 
the  parties  could  not  be  indicted  for  false  pretences  (Rex  v. 
hvans,  5  C.  &  P.  553 ;  Russell  on  Crimes,  by  Greaves,  vol.  2, 
p.  309),  but 

Erle,  J. — I  am  satisfied  that  this  was  not  a  forgery  within  the 
statute. 

The  Jury  returned  a  verdict  of  Ouilty  against  Rouse  and  Bil- 
lingsley,  who  were  sentenced  upon  this  indictment.  Bayes  was 
acquitted  and  discharged,  no  judgment  being  given  against 
either  of  the  parties  on  the  conviction  for  forging  and  uttering. 


OXFORD  CIRCUIT. 

MONMOUTHSHIBE    SuHMEB   ASSIZES. 

August  6,  1849. 

(Before  Mr.  Justice  Eble.) 

Reg.  v.  TnBBEBViiiLE.(a) 

Forgeiy-^Order  or  warrant  for  the  payment   of  money — Indictment — 

Intent  to  defraud. 

An  instrument  in  the  following  form :  "  Please  to  pay  T.  E.  Turberville 
8/.  12«.  6d.for  sick'pay  paid  to  Brother  Isaac  Jones,^*  and  signed  by  the 
officers  of  a  friendly  society,  and  directed  to  the  treasurer,  is,  on  the  face 
of  it,  an  order  within  the  stat,  11  Qeo,  4^1  Will,  4^  c.  66,  s,  3 ; 
and  may  he  shown  by  evidence  to  he  a  warrant  for  the  payment  of  mcney, 
within  the  same  statute. 

Where  a  prisoner  was  charged  with  forging  the  ahove  instrument,  and  some 
counts  of  the  indictment  laid  the  intent  to  he  to  defraud  '*  J,  C.  and 
others,''  hy  virtue  of  the  11  Geo.  4^1  WilL  4,  c.  66,  s.  28,  and  it 
appeared  that  the  prisoner,  and  J.  C.  and  others,  were  members  of  the 
society  : 

Held,   that  the  word  ^'others'*  might  he  held  to  include  or  exclude  the 

{•)  Beported  by  J.  E.  Davis,  Esq.,  Barrister-at-Law. 


merU, 
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Bbo.  prisoner,  according  as  it  toas  necessary  for  the  support  of  the  indictment, 

^'  that  his  name  should  he  considered  as  included  or  excluded* 

TuRBBBviLLE.  Q^j^  couuts  of  ths  indictmmt  laid  the  intent  to  be  to  defraud  W.  E. 

Forgery—     Held,  that  this  intent  was  supported  by  proof  that  W.  R.  was  the  treasurer 

Warrant  or        of  the  society,  and  that  it  was  the  course  of  business  and  his  duty  to  pay 

^"^^^Z^*^'      money,  on  having  genuine  orders  or  warrants  for  that  purpose,  in  the  above 

form» 

THE  prisoner,  Thomas  Edward  Turberville,  was  indicted  for 
forging  a  certain  order  for  the  payment  of  8Z.  12s.  6d. 

There  were  twenty-four  counts  in  the  indictment.  In  some  of 
them  the  instrument  was  described  as  a  warrant  for  the  payment 
of  money,  and  in  others  the  prisoner  was  charged  with  uttering 
it,  knowing  it  to  be  forged.  The  intent  was  also  variously  laid, 
some  coants  stating  it  to  be  done  with  intent  to  defraud 
'^  William  Rees,''  and  in  others  with  intent  to  defraud  ''  Jacob 
Chatterley  and  others.'' 

It  appeared  in  evidence  that  the  prisoner  was  a  member  and 
the  paid  Actuary  of  a  society  of  Odd  Fellows  at  Newpoi-t,  called 
''  The  Temple  of  Peace  Lodge.''  By  the  rules,  a  sick  member 
was  entitled  to  an  allowance  out  of  the  funds  of  the  society. 
The  course  of  business  on  such  an  occasion  was  for  the  sick 
member  to  apply  to  the  actuary,  who  drew  out  an  ^^  order  "  or 
'^ cheque"  on  the  treasurer  of  the  society  for  the  amount  to 
which  the  sick  person  was  entitled.  Upon  this  order  being 
signed  by  the  "Noble  Grand"  of  the  Sfociety,  it  became  the 
duty  of  the  treasurer  to  pay  the  amount  mentioned  in  it. 

On  the  10th  of  March,  1849,  the  prisoner  brought  an  order  to 
Mr.  Jacob  Chatterley,  the  ^'  Noble  Grand,"  for  his  signature, 
stating  that  he  had  received  a  communication  from  Isaac  Jones, 
a  member  of  the  society,  saying  he  was  sick  and  wanted  some 
money.  The  prisoner  then  requested  Mr.  Chatterley  to  sign  the 
"order"  or  "cheque,"  which  he  did.  The  sum  mentioned  in 
it  when  he  signed  it,  was  twelve  shillings  and  sixpence  only. 

On  the  same  day  the  prisoner  took  the  "cheque"  to  Mr. 
William  Bees,  the  treasurer.  It  then  appeared  to  be  for  the  sum 
of  8Z.  12«.  6d.  The  cheque  was  produced,  and  was  in  the  fol- 
lowing form : 

"  10th  March,  1849,  Newport. 

"  Mr.  W.  Rees,— Please  to  pay  P.  6.  T.  E.  Turberville, 
[Three]  [31]  128.  6d.  for  sick  pay  paid  to  Brother  Isaac  Jones. 

(Signed)     Jacob  Chattbrlby,  N.  G. 
T.  E.  Turberville,  P.  G.  Actuary. 

"  [3Z.]  128.  6d.  Newport,  10th  March,  1849. 

The  word  and  figures  Tliree,  between  brackets,  were  added 
after  the  cheque  was  signed  by  Chatterley ;  therefore  it  was  pre- 
sented to  the  treasurer,  who  paid  the  sum  of  3i.  12«.  6d.  to  the 
prisoner. 

Isaac  Jones,  the  only  member  of  that  society  of  that  name^ 
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■ 

was  called^  and  stated  that  he  was  at  GoTentry  in  the  month  of        Rbo. 
March^  had  not  made  any  applioation  to  the  prisoner  or  the  ^      ^• 
society  for  money,  neither  had  he  received  any.  uRBEBviLtE. 

Evidence  was    given    to    show  that    the    alteration  in  the     Forgery— 
"  cheque  "  was  in  the  handwriting  of  the  prisoner.  or^^^in^t- 

At  the  close  of  the  case  for  the  prosecution,  mmt 

HuddlMton  (for  the  prisoner),  submitted  that  the  instrument 
was  not  an  "  order  "  or  *'  warrant  *'  for  the  payment  of  money 
within  the  stat.  11  Geo.  4  &  1  Will.  4,  c.  66,  s.  3,  but  was  simply 
a  "request.'*  The  words  of  the  document  were  '^Please  to 
pay,'*  and  there  was  no  obligation  on  the  part  of  Mr.  Rees  to 
pay  it:  but 

Ebls,  J. — Bankers'  cheques  are  often  in  the  same  form,  and 
make  use  of  the  words  "  please  to  pay,"  but  they  are  not  less 
orders  for  the  payment  of  money.  The  same  instrument  may  be  of 
all  three  descriptions.  The  one  in  question  is  a  warrant,  and  an 
order,  and  request.  Upon  the  face  of  it  it  is  an  order,  and  by 
the  evidence  it  is  a  warrant. 

Huddleston  then  submitted  that  the  intents  mentioned  in  the 
indictments  were  not  supported  by  the  evidence.  First,  as  to 
the  counts  which  laid  the  intent  to  be  to  defraud  "Jacob 
Chatterley  and  others."  The  prisoner  was  himself  a  member  of 
the  society,  and  was  therefore  interested  in  the  money  in  the 
hands  of  the  treasurer,  and  a  fraud  upon  the  society  was  a  fraud 
upon  him.  He  could  not  be  indicted  for  a  fraud  upon  himself. 
[Erlb,  J. — The  question  is,  who  was  the  party  intended  to  be 
defrauded?  This  is  analogous  to  the  case  of  a  member  of  a 
bank.]  Supposing  A.,  B.,  and  C,  jointly  lodge  money  at  a 
bank,  and  A.  draws  a  cheque  in  the  name  of  himself  and  the 
others,  an  indictment  charging  the  intent  to  be  to  defraud  B. 
and  G.  may  be  good,  but  an  indictment  charging  the  intent  to 
be  to  defraud  A.,  B.,  and  C,  would  be  bad.  Formerly,  in 
indictments  for  lio'ceny  where  there  were  several  joint-owners, 
every  one  had  to  be  named.  The  7  Geo.  4,  c.  64,  s.  14,  remedied 
this  inconvenience,  making  it  sufficient  to  state  the  name  of  one 
of  such  owners,  and  to  allege  the  subject-matter  of  the  indict- 
ment to  be  the  property  of  him  and  '^another"  or  "others,"  as 
the  case  might  be.  There  was  a  similar  provision  with  regard 
to  indictments  for  forgery.  The  indictment,  however,  in  either 
case  must  be  read  as  if  the  name  of  every  owner  or  party 
interested  were  inserted.  The  name  of  the  prisoner,  therefore, 
must  be  taken  to  be  included  by  the  word  "  others."  Secondly, 
with  regard  to  the  counts  in  which  the  intention  is  said  to 
be  to  defraud  the  treasurer;  the  stat.  10  Geo.  4,  c.  56,  s.  21, 
which  allows  the  money  and  effects  of  societies  to  be  described 
as  the  property  of  the  treasurer  or  trustee,  only  applies  to  such 
societies  as  are  duly  enrolled.  Moreover,  no  action  would  lie 
against  the  treasurer  for  money  paid  under  the  circumstances. 

W.  H.  Coohe  (for  the  prosecution),  called  attention  to  the  stat. 
11   GFeo.  4  &  1  Will.  4,  c.  66,  s.  28,  by  which  it  is  sufficient  in 
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Reo.        any  indictment  for  forgery  to  name  one  person  onljj  when  the 

^     ^'         intent  is  to  defraud  a  company^  society^  or  number  of  persons, 

—        and  to  allege  the  offence  to  have  been  committed  with  intent  to 

Forgery—    defraud  the  person  so  named,  and  another  or  others,  as  the  case 

ordw^Tndi^'  ^^7  ^^'     There  is  a  distinction  between  the  provisions  relating 

tnent.       to  the  description  of  the  owners  of  property,   and  the  above 

statute,  as  to  the  parties  intended  to  be  defrauded. 

Judgment.  Eble,  J. — ^In  indictments  for  forgery,  it  was  formerly  necessary 

to  mention  the  names  of  all  the  parties  intended  to  be  defraudea. 

Now,  it  is  only  necessary  to  mention   the   name  of  one  such 

person,  and  allege  the  intent  to  be  to  defraud  such  person  and 

another  or  others,   as   the   case   may  be.     Now,   without   this 

provision,  it  would  in  this  case  either  have  been  necessary  to 

mention  the  name  of  the  prisoner  or  it  would  not.     If  he  ought 

to  be  included,  I  should  hold,  as   the  ends   of  justice  might 

require,  that  he  is  included  in  the  word  ^^others.^'     On  the  other 

hand,  if  he  ought  not  to  be  so  included,  he  is  not  included.     As 

to  the  objection  to  the  other  counts,  the  evidence,  I  think,  shows 

a  fraud  upon  '^  William  Rees,''  call  him  treasurer  or  what  you 

wiQ.     He  is  bound  to  have  a  genuine  voucher  for  his  payments. 

As  at  present  advised,  I  think  the  document  in  question  would 

not  be  any  protection  to  him  as  to  3Z.,  the  part  forged,  that  is  to 

say,  the  difference  between  12«.  6(2.,  and  31.  128.  6d. 

The  case  then  went  to  the  jury,  and  the  prisoner  was 
convicted. 

[In  the  case  of  Reg.  v.  Bouse  and  others,  ante,  p.  7,  it  was  held 
that  the  secretary,  and  not  the  treasurer  of  a  similar  society,  was 
the  party  in  law  defrauded  by  a  false  ^'cheque,''  or  order. 
There  is,  however,  no  discrepancy  between  the  ddctum  of  the 
learned  judge  in  each  c€ise,  for  it  will  be  observed  that  in  the 
case  referred  to,  the  evidence  and  the  rules  of  the  society  differed 
materially  from  the  present.  The  order  in  the  former  case  was, 
by  the  rules  of  the  society,  presented  to  the  secretary  in  the  first 
instance,  whose  duty  it  was  to  examine  the  document,  and  then 
present  it  to  the  treasurer  to  be  cashed,  the  latter  officer  being 
relieved  from  responsibility  by  the  previous  supervision  of  the 
secretary. — J.  B.  D.] 


ORIMIKAL   LAW   CASES.  17 


OXFORD  CIRCUIT. 

MONHOUTHSHIBE    SUMMKB  ASSTZBS. 

AiLgiist  6 J  1849. 

(Before  Baron  Rolfb.) 

Rbg.  v.  William  Withbbs,  the  younger. (a) 

Practice — Quashing  indictment — Offence  of  uttering  forged  instrument  at 

Catnmon  Law — Perjwy — •  Variance — Evidence, 

The  court  mil  not,  on  the  application  of  the  defendant,  quash  an  indictment 
for  pet  jury.     An  indictment  cannot  be  quashed  in  part. 

Qucere,  Is  the  uttering  a  forged  instrument  with  intent  to  defraud,  tvithout 
actual  fraud  being  the  result,  any  offence  at  common  law  f 

An  indictmerU  for  perjury  at  a  county  court,  alleged  that  a  certain  plaint, 
wherein  W,  W,  "the  younger"  was  plaintiff,  ^c,  was  tried.  In  the 
plaint  book  the  plaintiff  wa>s  described  simply  as  W,  W, 

Held,  no  variance. 

The  variance  of  a  letter  in  a  warranty  set  out  in  a  count  for  uttering  it  with 
intefit  to  defraud,  is  one  thai  can  and  may  be  amended  by  direction  of  the 
judge  at  the  trial,  independently  of  the  statute  11  ^  12  Vict.  c.  46,  s,  4. 

An  indictment  for  peijury  alleged  that  the  defendant  swore  that  certain  words 
ivere  toritten  by  1.  S.  at  the  house  of  M,  P.  in  the  parish  of  S.  M.,  ^,, 
on,  4^c.,  whereas,  in  truth  and  in  fact,  the  said  words  I.  S,  were  not 
written  by  the  said  I.  S.  at  the  house  of  tlie  said  M.  P.,  in  the  parish  oj 
S.  M,,  on,  4rc, 

Held,  that  this  averment  was  supported  by  proof  that  the  defendant  sudors 
that  the  words  were  written  at  the  house  of  M,  P.,  but  that  he  did  not 
describe  the  situation  of  the  house,  or  mention  the  name  of  the  parish, 

^  PHE  defendant  was  indicted  for,  '^  that  heretofore,  to  wit,  on 
-I  the  18th  day  of  April,  a.d.  1849,  at  the  coun^  court  of 
Monmouthshire,  at  Newport,  in  the  said  county,  a  certain  plaint, 
wherein  William  Withers  the  younger  was  plaintiff,  and  Isaac 
Sargent  was  defendant,  was  tried  before  John  Maurice  Herbert,  ladictment. 
Esq.,  the  judge  of  the  said  court,  and  the  said  plaintiff,  by  the 
said  plaint,  demanded  damages  to  an  amount  not  more  than  20Z., 
for  a  certain  breach  of  contract  by  the  defendant ;  and  the  said 
defendant  was  then  dwelling  in  the  district  within  the  jurisdic- 
tion of  the  said  court,  and  the  matter  of  the  said  plaint  was 
within  the  jurisdiction  of  the  said  court ;  and  upon  the  said  trial 
the  said  William  Withers  the  younger,  late  of,  &c.,  was  then  and 
there  examined  upon  oath,  and  duly  sworn  before  the  said  judge 
to  speak  the  truth  touching  the  matter  then  in  question  between 

(a)  Beported  by  J.  E.  Davis,  Eaq  ,  BftrriKter-at-Law. 
VOL. IV.  0 
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Bbo.        the  said  W.  W.  and  the  said  I.  S. ;  and  on  the  said  trial  it  was  a 
^  y,^-         material  question  whether  the  words  Isaac  Sar^nt^  on  a  certain 
—        paper  then  produced  and  shown  to  the  said  ]udge>  had-  been 
Perjury^     Written  bv  tne  said  Isaac  Sarirent  or  not,  and  the  said  W.  W., 
Pra^cl-'    intending  to  aggrieve  the  said  I.  S.,  the  defendant  in  the  said 
Utterinf  of  a  plaint,  then  and  there  on  the  said  trial  falsely,  corruptly,  know- 
forged  tnttru^  ingly,  and  wilfully  swore  that  the  said  paper  was  signed  by  the 
"^''        said  I.  S.,  and  that  the  said  W.  W.  saw  the  said  I.  S.  write  the 
said  words  'Isaac  Sargent ''  on  the  said  paper,  whereas,  in  truth 
and  in  fact,  the  said  paper  was  not  signed  by  the  said  I.  S. ;  and 
on  the  said  trial  it  was  also  a  materi^  question  whether  the  said 
words  'Isaac  Sargent'  were  written  by  the  said  I.   S.   at  the 
house  of  one  Margaret  Pearce,  in  the  parish  of  Saint  Mellons,  in 
the  county  of  Glamorgan,  on  the  29th  day  of  February,   a.d. 
1848,  and  the  said  W.  W.  intending  to  aggrieve  the  said  I.  S. 
then  and  there  on  the  said  trial,  fcdsely,  corruptly,  knowingly, 
and  wilfully  swore  that  the  said  words  'I.  S. '  were  written  by 
the  said  I.  S.  at  the  house  of  one  Margaret  Pearce,  in  the  parish 
of  St.  Mellons,  in  the  county  of  Glamorgan,  on  the  29th  day  of 
February,  a.d.  1848.     Whereas,  in  truth  and  in  fact,  the  said 
words  'I.  S. '  were  not  written  by  the  said  I.  S.  at  the  house  of 
the  said  M.  P.  in  the  parish  of  St.  M.,  on  the  29th  day  of 
February,  a.d.   1848."     Then  followed  a   third  assignment   of 
perjury,  the  perjury  assigned  being  that  W.  W.  swore  "  that  the 
said  words  I.  S.  were  written  by  the  said  I.  S.  at  a  public-house 
called  the  White  Hart,  in  the  said  parish  of  Saint  Mellons,  with 
ink  supplied  by  a  female  servant,  who  was  then  waiting  on  the 
customers  in  the  said  public-house.'^     There  was  a  fourth  assign- 
ment on  the  averment  that  the  said  W.  W.  swore   ''that   the 
said  words  'Isaac  Sargent '  were  written  by  the  said  I.  S.  in  the 
presence  of  one  Thomas  Richards." 

A  second  count  alleged  that  on  the  trial  of  the  said  plaint,  the 
said  William  Withers  "  unlawfully  and  fraudulently  did  publish 
and  give  in  evidence,  in  support  of  the  said  plaint,  a  forged 
writing  in  the  words  and  figures  following,  that  is  to  say  : — 

'February  9th,  1848. 
'  St.  Mellons,  near  Cardif,  Wm.  Withers  bought  a  brown  mare 
warented  sound  and  good  in  harnis  Mr.  Sargent  Machin. 

'  Price  £28 :  17«.  '  Isaac  Saegent.' 

with  intend  to  defraud  the  said  I.  S. ;  the  said  W.  W.  at  the 
time  he  so  published  and  gave  in  evidence  the  said  writing  on 
the  said  trial,  well  knowing  the  same  to  be  forged,  whereby  the 
said  I.  S.  was  defrauded  of  a  large  sum  of  money,  to  wit,"  odc. 

There  was  a  third  count  similar  to  the  second,  but  merely 
alleging  the  intent  to  defraud,  without  the  averment  that  the 
said  I.  S.  was  defrauded. 
Motion  to  quash  Hvddlestofi  (for  the  defendant),  applied  to  quash  the  1st  and 
iDdictmeot.  8jd  counts  of  the  indictment.  The  first,  on  the  ground  that 
there  was  no  averment  in  the  indictment  that  the  oath  upon 
which  the  defendant  was  charged  with  committing  perjury  was 
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administered  by  a  party  haying  competent  authority  to  do  so  in        Rbo. 
the  particular  case  alleged.     The  objection  to  the  third  count  _  ^^• 
was  that  it  showed  no  offence  in  law..    It  simply  charged  the     '  — 
uttering  of  a  forged  instrument  not  the  subject  of  any  legis-    ,^p^" 
latiye  enactment,  and  the  mere  uttering  a  forged  document  is  no     /v^J^!l" 
offence   at  common  law^  unless  fraud  be  alleged  and  proved,    uttering  of  a 

But,  by  forged  iiutru- 

BoL?B,  B. — ^Tour  application  is  to  quash  part  only  of  the       "'*^' 
indictment^  which  cannot  be  done.     Moreover,  an  application  to 

Juash  an  indictment  comes  from  the  prosecution,  not  from  the 
efendant.  The  case  had  better  proceed,  and  any  objection  to 
the  indictment  can  be  heard,  if  necessary,  after  the  facts  are 
ascertained. 

Smythies,  for  the  prosecution,  then  stated  the  case  to  the  jury, 
and  called  witnesses  in  support  of  it.  It  appeared  that,  in  Feb- 
ruary, 1848,  Isaac  Sargent  had  sold  a  horse  to  the  defendant 
William  Withers.  The  horse  subsequently  died,  and  Withers, 
in  April,  1849,  brought  an  action  against  Sargent  in  the  Mon- 
mouthshire County  Court  for  breach  of  an  alleged  warranty,  and 
upon  the  trial  produced  in  evidence  the  document  the  subject  of 
the  present  indictment.  The  Plaint  Book  of  the  County  Court 
was  put  in  evidence.  A  plaint,  dated  the  9th  of  April,  1845, 
appeared  there,  in  which,  under  the  head  or  column  of  "  Plaintiff  '* 
was  ''  William  Withers,  plaintiff.'* 

Huddleston  objected  that  this  was  a  variance.  The  indictment 
alleged  that  '^a  certain  plaint,  wherein  William  Withers  the 
younger  was  plaintiff,  and  Isaac  Sargent  was  defendant,  was 
tried,'*  Ac.     There  was  not,  as  it  now  appeared,  any  such  plaint. 

BoLFE,  B. — Can  the  averment  in  the  indictment  be  construed 
to  mean  that  a  certain  plaint  in  which  William  Withers  the 
younger  described  as  William  Withers  the  younger,  was  plaintiff  ? 
As  at  present  advised,  I  think  not,  and  therefore  William 
Withers,  mentioned  in  the  Plaint  Book,  may  be  shown  to  be  the 
same  person  as  William  Withers  the  younger  now  at  the  bar.  I 
will  reserve  the  point,  however,  if  necessary. 

The  alleged  warranty  was  produced.  In  it  the  word  ^'  harness  *' 
was  spelt  "hamiss." 

Huddleston  submitted  that  this  was  a  variance  from  the  instru- 
ment set  out  in  the  second  and  third  counts  of  the  indictment, 
where  the  word  was  spelt  '^  hamis ;  "  but,  per 

RoLFB^  B. — ^I  shall  order  the  indictment  to  be  amended.     It  is  Amendment  of 
such  a  variance  as  might  be  amended  in  cases  of  misdemeanor,  indictment, 
independently  of  the  stat.  9  Qteo.  4,  c.  15,  and  therefore,  in 
felonies,  independently  of  the  11  &  12  Vict.  c.  45. 

Mr.  Herbert,  the  judge  of  the  County  Court,  proved  the  evi- 
dence on  oath  by  the  defendant  at  the  trial,  it  corresponded 
with  the  averments  in  the  indictment.  The  defendant  swore  that 
the  body  of  the  warranty  was  written  by  him  immediately  before 
it  was  signed  by  Sargent.  The  signature  appeared,  however,  to 
be  in  a  differently  coloured  ink.     The  defendant  did  not,  how- 

0  2 
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Bbo.       ever,  describe  Margaret  Pearce's  hoase  as  situated  in  the  parish 
Euddleston  contended  that  the  eyidence  did  not  support  the 


/»&w      ~     second  assignment^  which  alleged  that  the  defendant  swore  that 
Prae^B^  the  signature  was  written  by  Sargent  at  the  house  of  Margaret 
Uittring  of  a  Poarco  in  the  parish  of  8t.  Mellons.     It  was  not  alleged  by  way 
farggdwstru'  of  inuondo,  but  that  the  defendant  said  all  this.     The  third 

'       assignment  also  made  these  words  material ;  but^  per 

Evidenee.  EoLFB,  B. — I  think  that  the  allegation  may  be  well  made  out 

by  showing  that  Margaret  Pearce's  house  is  in  the  parish  of  St. 
Mellons. 

Mr.  Herbert  stated^  on  cross-examination,  that  he  was  of  opinion 
that  a  verbal  warranty  of  the  horse  was  proved  on  the  trial,  inde- 
pendently of  the  written  warranty. 

Evidence  was  then  given  in  support  of  the  assignment  of 
perjury.  Isaac  Sargent  was  called,  and  swore  that  the  signature 
to  the  warranty  was  not  in  his  handwriting,  that  he  never  gave 
the  defendant  any  warranty  for  the  horse  in  question,  and  that 
he  did  not  spell  his  name  Sargent,  but  Sarjeant.  He  admitted 
that  he  was  with  the  defendant  at  Margaret  Pearce's  house  on 
the  29th  of  February,  and  there  sold  the  horse.  He  also  said 
that  the  name  on  his  waggons  might  be  spelt  as  in  the  alleged 
warranty.  Two  female  servants,  living  at  the  house  at  the  time, 
swore  that  they  did  not  see  any  pen  or  ink  on  the  occasion, 
neither  were  they  applied  to  for  any  ink  by  the  defendant  or  by 
Sarjeant.  There  were,  however,  pens  and  ink  in  the  house,  and 
possibly  in  the  room  where  the  parties  were  sitting.  Some 
evidence  was  given  to  disprove  the  signature  being  the  hand- 
writing of  Sarjeant,  but  not  of  a  very  satisfactory  kind. 

At  the  close  of  the  case  for  the  prosecution, 
uttoring  forged      HuddUston  submitted  that  there  was  no  evidence  of  two  wit- 
document        nesses  to  support  the  assignment  of  perjury. 

BoLi^,  B. — I  do  not  see  that  there  is. 

Smythies  submitted  that  it  was  not  necessary  that  two  witnesses 
should  disprove  the  assignment  if  the  facts  were  corroborated 
by  other  circumstances.  Here,  in  addition  to  the  denial  of  Sar- 
jeant, was  the  colour  of  the  ink,  and  the  evidence  as  to  the 
handwriting. 

BoLFE,  B. — Each  assignment  must  be  proved  by  evidence  of 
two  witnesses.  I  cannot  say  there  is  no  evidence,  but  I  think 
there  is  no  evidence  on  which  the  jury  can  rely. 

Smythies  then  submitted  that  the  case  must  go  to  the  jury  on  the 
counts  for  uttering  the  forged  warranty  with  intent  to  defraud. 

Hvddleston. — ^No  fraud  has  been  proved,  as  it  is  admitted  that 
a  parol  warranty  was  proved  on  the  trial  which  would  have 
entitled  the  present  defendant  to  a  verdict  in  the  County  Court 
action,  and  uttering  a  forged  document  is  no  offence  at  common 
law,  unless  actual  &aud  be  the  result.  That  was  so  held  by  Mr. 
Justice  Cresswell  at  the  Summer  Assizes  for  Oxford,  in  1848,  in 
the  case  of  The  Queen  v.  Bolt, 
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BoLFE^  B. — I  should  not  like  to  hold  that,  because  a  man  has        Rro. 
got  a  parol  warranty  he  is  at  liberty  to  utter  a  forged  written  ^  wmi^Ra. 
one,  unless  it  were  so  expressly  ruled  and  distinctly  laid  down ;     "   -— 
but  in  this  case  I  think  there  is  not  in  fact  any  confirmation   j^fP^'7 
at  aD  of  Sarjeant's  evidence.     The  servants  only  say  they  saw    /vorfiVe— 
no  pen  and  paper  on  the  occasion  in  question^  and,  although    uueriugo/a 
on  the  counts  for  fraud  there  may  not  be  the  same  legal  requisites  M9^  j|j""* 
of  evidence  as  in  the  count  for  perjury,  it  cannot  be  supposed 
that  the  jury  would  draw  this  distinction. 

His  Lordship  then  directed  an  acquittal. 


OXFORD  CIRCUIT. 

Gloucester  Sumicer  Assizes. 

August  8,  1849. 

(Before  Mr.  Justice  Erle.) 

Reg.  v.  Harris. (a) 

Practice — Admission  to  baiL 

Wltere,  after  conviction  by  a  Jtm/  at  an  Assizes,  questions  of  law  have  been 
reserved  for  the  Court  of  Criminal  Appeal,  the  prisoner  mil  not  be 
admitted  to  bail  without  the  assefU  of  the  judge  before  whom  he  was  tried. 

HUDDLESTON  applied  to  his  Lordship  to  admit  a  prisoner, 
named  Harris,  to  bail  under  the  following  circumstances  : 
The  prisoner  was  indicted  at  the  last  Spring  Assizes  for  the 
county  of  Gloucester  for  an  offence  under  the  bankrupt  law,  for 
not  disclosing  all  his  property  on  his  examination.  He  was  con- 
victed ;  but  in  the  course  of  the  trial  certain  objections  were 
taken  to  the  indictment,  which  Baron  Piatt,  before  whom  the 
prisoner  was  tried,  reserved  for  the  consideration  of  the  Court 
of  Criminal  Appeal,  and  no  sentence  was  passed  upon  the  prisoner 
at  the  time.  The  case  came  on  for  argument  in  Easter  Term, 
when  Chief  Baron  Pollock  presided  at  that  Court.  A  doubt  was 
entertained  as  to  the  jurisdiction  of  this  new  court  to  entertain 
points  which  arose  upon  the  face  of  the  record,  and  the  case  was 
postponed  until  that  preliminary  point  was  settled.  At  the  next 
sitting  of  the  Court  of  Appeal,  Lord  Chief  Justice  Denman  pre- 
sided, and  the  court  being  composed  of  different  members,  it 
declined  to  give  judgment  upon  the  case;  and,  on  the  other 
hand,  it  was  a  matter  of  some  doubt  whether  the  court  having 
been  dissolved  before  which  the  case  was  originally  set  down  for 

(a)  Rtported  b/  J.  E.  Davis,  Esq.,  Bftirister-ftt-Law. 
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Bbo.        hearing,  any  farther  steps  could  be  taken.      In  the  meantime  the 

HARKI8.      prisoner  remained  in  custody,  and  it  was  under  these  circum- 

— -         stances  that  application  was  now  made  to  admit  him  to  bail  until 

i4c£Sr'**~*   *^®  ^^^^^  ^^  decided. 

ttmerioSdL  W.  H.  Oooke  (on  the  part  of  the  prosecution),  resisted  the 
application,  and  said  that  Baron  Piatt  had  expressed  a  strong 
opinion  against  the  prisoner  on  the  merits  of  the  case,  and  in  &ct 
there  was  no  hardship  inflicted  on  the  latter. 

Huddleston  (in  reply),  admitted  that  the  learned  judge  who 
tried  the  case  had  formed  an  opinion  adverse  to  the  prisoner  on 
the  facts ;  but,  supposing  the  prisoner  to  have  been  convicted  on 
an  informal  indictment,  it  was  a  hardship  upon  him  to  be 
imprisoned  when  the  result  mi^ht  be  that  he  was  improperly 
convicted.  Moreover,  he  should  be  able  to  show  by  affidavit  that 
the  prisoner's  health  was  injured  by  the  imprisonment. 

Eble,  J. — If  I  had  not  heard  that  my  brother  Piatt  had 
expressed  an  opinion  on  the  case,  I  should  have  felt  it  to  be  my 
duty  to  communicate  with  him,  and  ascertain  his  view  as  to  the 
probable  ultimate  result ;  for,  if  the  probability  be  that  the  con- 
viction may  be  sustained,  then  I  should  not  consider  the  prisoner 
entitled  to  be  bailed ;  but  if  there  was  a  probability  that  the  ulti- 
mate result  would  be  in  the  prisoner's  &vour,  then  it  would  be 
proper  to  admit  him  to  bail.  Under  no  circumstances  should  I 
bail  a  prisoner  in  such  a  case  as  the  present  without  communi- 
cating with  the  learned  judge  before  whom  he  was  tried.  Here, 
however,  the  opinion  of  Baron  Piatt  is  admitted  to  be  against 
the  prisoner  on  the  merits,  and  therefore,  without  troubling  him, 
I  must  refuse  the  application.  Baron  Piatt  may  be  applied  to  at 
any  time  to  admit  the  prisoner  to  bail,  if  he  thinks  fit  in  his 
discretion  to  do  so.  No  real  hardship  is  inflicted  on  the  prisoner, 
for  he  has  been  tried  and  convicted  by  a  jury,  and,  in  the  opinion 
of  the  judge,  properly  so  convicted. 

Application  refused. 
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OXFORD  CIRCUIT. 

Gloucesteb  Summer  Assizes. 

August  8,  1849. 

(Before  Mr.  Justice  Eblb.) 

Beq.  v.  BAYLIS.(a) 

Practice — Detention  of  prisoner  in  custody  until  an  infant  witness  he 

instructed  in  the  obligation  of  an  oath. 

Where  a  bill  for  rape  on  a  child  under  the  age  of  ten  years  has  been 
ignored  by  the  Grand  Jury,  in  consequence  of  the  judge  refusing  to  allow 
the  child  to  be  sworn  as  a  witness,  on  the  ground  of  its  want  of  knowledge 
of  the  obligation  of  an  oath,  the  prisoner  was  ordered  to  be  detained  in 
custody  until  the  child  could  be  properly  instructed, 

A  BILL  was  preferred  against  the  prisoner  for  a  rape  on  Mary 
'^^  Ann  Ballinger^  a  cluld  under  the  age  of  ten  years.  The 
child  was  brought  before  Mr.  Justice  Erie  to  be  examined,  pre- 
viously to  going  before  the  Grand  Jury,  as  to  her  knowledge  of 
the  obligation  of  an  oath.  The  learned  judge  intimated  that  the 
child  did  not  appear  to  him  to  have  any  notion  whatever  of 
religious  or  moral  duties,  and,  consequently,  that  she  was  unfit 
to  have  an  oath  administered  to  her. 

The  bill  was  consequently  ignored  by  the  Grand  Jury. 

Oray,  for  the  prosecution,  applied  that  the  prisoner  should  be 
remanded  until  the  next  assizes,  in  order  that  the  child  might  be 
instructed  in  the  obligation  of  an  oath. 

In  an  Anonymous  case  before  Mr.  Justice  Booke,  at  this  city 
(Gloucester),  where  a  criminal  prosecution  was  coming  on  to  be 
tried,  and  the  learned  judge  found  that  the  principal  witness  was 
a  female  infant  wholly  incompetent  to  take  an  oath,  he  post- 
poned the  trial  till  the  following  assizes,  and  ordered  the  child  to 
be  instructed  in  the  meantime,  by  a  clergyman,  in  the  principles 
of  her  duty,  and  the  nature  and  obligation  of  an  oath ;  and  at  the 
next  assizes  the  prisoner  was  put  upon  his  trial,  and  the  infant, 
being  found  by  the  court,  on  examination,  to  have  a  proper  sense 
of  the  nature  of  an  oath,  was  sworn ;  and  the  prisoner  was  con- 
victed upon  her  testimony  and  executed.  (Russ.  on  Crimes  by 
Greaves,  vol.  1,  p.  695.) 

It  appeared  tha,t,  upon  a  conference  with  the  other  judges  on 
Mr.  Justice  Booke's  return  from  the  circuit,  they  unanimously 

(a)  Reported  hj  3.  B.  Dayib,  Bsq.,  Barriiter-at-lAw. 


24  CRIMINAL   LAW   CASES. 

* 
Bbo.        approved  of  what  he  had  duue.     {Ibid.,  referring  to  a  note  in 
^-  Whitens  case,  1  Leach.  430,  and  2  Bac.  Abr.  577,  in  notis.) 

Upon  the  authority  of  this  case, 

EsLE,  J.,  directed  that  the  prisoner  should  be  detained  in 
custody  until  the  next  assizes,  the  child  in  the  meantime  to  be 
duly  instructed. 


COMMISSION  OF  OYER  AND  TERMINER  AND 
GENERAL  GAOL  DELIVERY  FOR  THE  COUNTY 
OF  THE  CITY  OF  DUBLIN. 

Januabt  Session,  1849. 

(Before  Pbbbin,  J.,  and  Richabds,  B.) 

January  13  and  18. 

Reg.  v.  Charles  Gayan  DuFFT.(a) 

Practtc^^^Feloruf'^IndictmefU — Demurrer  to — Form  of  Judgment — 

Respondeat  ouster, 

A  prisoner  indicted  for  felony  under  the  staU  12  Vict,  c.  12,  m(a/,  after 
demurring  to  the  indictment,  if  hie  demurrer  he  overruled,  plead  over  to 
the  felony  f 

THE  prisoner,  wlio  had  on  a  former  day  been  indicted  in  seve- 
ral counts  under  the  statute  12  Vict.  c.  12,  for  compassing 
to  depriye  and  depose  Her  Majesty  from  the  style,  honour,  and 
royal  name  of  the  imperial  crown  of  the  United  Kingdom,  and 
with  compassing  to  levy  war  against  Her  Majesty,  having  de- 
murred to  the  indictment,  the  demurrer  was  argued  at  great 
length.  The  court  (Perrin,  J.,  and  Richards,  B.)  having  pro- 
nounced their  opinion  to  be  that  the  demurrer  must  be  overruled 
as  to  the  first  and  second  counts  of  the  indictments,  but  that  as 
to  the  other  counts,  it  ought  to  be  allowed  as  to  all  the  overt  acts 
laid  in  them  except  the  first,  the  Attorney- General  thereupon, 
on  behalf  of  the  crown,  prayed  final  judgment  upon  the  demurrer. 
For  the  prisoner  it  was  insisted  that  he  was  now  entitled  to  plead 
over,  and  that  the  proper  judgment  upon  the  demurrer  was 
reepondeai  ouster,  and  not  final  judgment  ,*  upon  which,  it  was 
ordered  by  the  court  that  the  question  as  to  the  proper  judgment 
to  be  pronounced,  which  had  been  adverted  to  during  the  argu- 
ment of  the  demurrer,  should  be  formally  argued  at  each  side, 
and  accordingly  the  argument  was  (January  13th)  opened  by 

Hatchell  (Solicitor-General)  for  the  crown. — The  decision  of 
the  court  upon  the  general  demurrer  taken  by  the  prisoner  to  the 
indictment  being  against  the  prisoner — looking  at  present  to  the 

(a)  R«i>orUd  hj  W.  St.  Legkb  BABinoToif,  Enq.,  BHrHsterMt-Law. 
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first  count — is  conclasive  agaiu^t  Cilie  prisoner^  and  the  crown  is 
entitled  to  tlie  final  judgment  of  the  courts  and  to  have  such 
sentence  passed  upon  the  prisoner  as  the  court  shall  think  proper 
to  pronounce,  just  as  if  he  was  convicted  by  the  verdict  of  a  jury. 
I  think  it  must  be  taken  for  granted,  and  that  I  am  justified  in 
assuming  that,  in  taking  a  general  demurrer  to  the  indictment, 
the  prisoner  admits  the  charges  it  contains,  as,  according  to  all 
the  rules  of  civil  and  criminal  pleading,  the  facts  must  be  admitted 
in  order  to  raise  the  question  on  which  the  prisoner  seeks  to 
obtain  the  judgment  of  the  court.  In  raising  the  demurrer,  the 
prisoner  must  have  admitted  the  charge  in  the  indictment  of 
having  compassed  to  depose  the  Queen,  and  having  expressed 
that  compassing  by  the  printings  set  out  in  the  indictment ;  but, 
in  point  of  law,  he  denied  having  committed  any  felony,  or  was 
guilty  of  any  offence,  and  upon  that  he  asked  the  Judgment  of 
the  court  in  his  favour.  On  the  part  of  the  crown,  I  submit  that 
the  prisoner,  having  admitted  the  facts  by  his  general  demurrer, 
and  the  judgment  of  the  court  being  against  him  upon  the 
question  of  law,  nothing  remains  but  to  call  him  up  for  judgment 
and  sentence  him  accordingly :  (2  Hale,  P.O.,  c.  83,  257.)  First, 

1  submit  that,  even  in  capital  cases,  the  prisoner,  after  a  demurrer 
to  the  indictment  has  been  ruled  against  him^  is  not  entitled  to 
plead  over ;  and,  secondly,  even  if  in  favor  em  vitce  he  is  entitled 
to  plead  over,  this  is  not  that  case,  '^  The  true  difference,'^  says 
Eble,  '^  seems  to  be  this :  If  a  person  be  indicted  or  appealed  of 
felony,  and  he  will  demur  to  the  appeal  or  indictment,  and  it  be 
judged  against  him,  he  shall  have  judgment  to  be  hanged,  for  it 
is  a  confession  of  the  indictment,  and  a  wilful  confession.''  He 
then  cites  the  high  authority  of  Lord  Coke  to  bear  him  out  in 
that  construction  of  the  law,  '^  If  a  party  demur  in  law,  and  that 
be  adjudged  against  him,  he  shall  have  judgment  to  be  hanged:" 
(2  Coke's  Inst.  178.)  There  is  also  another  passage  in  Hale 
(vol.  2,  p.  257),  to  the  effect  that  if  the  prisoner  pleads  in  bar, 
and  concludes,  as  he  ought,  to  the  felony,  and  the  Attorney- 
General  demur  and  have  judgment  for  the  crown,  the  prisoner 
may  then  be  put  to  trials  because  the  Attorney-Greneral's 
demurrer  is  no  confession  of  the  offence.     Serjeant  Hawkins,  in 

2  Pleas  of  the  Crown,  c.  81,  sect.  7,  says,  ^'  that  in  criminal  cases, 
not  capital,  if  the  defendant  demur  to  an  indictment,  &c.,  whether 
in  abatement  or  otherwise,  the  court  will  not  give  judgment 
against  him  to  answer  over,  but  final  judgment."  The  object  of 
the  law  clearly  is,  that  the  life  of  a  party  shall  not  be  endangered 
by  mispleading,  but  when  the  reason  ceases,  of  course  there  is 
no  ground  for  the  law ;  and  when  it  was  sought,  in  B.  v.  Taylor 
(8  B.  &  C.  509),  to  extend  this  principle  to  cases  of  misdemeanor, 
the  court,  entertaining  some  doubt  whether  they  ought  to 
pronounce  final  judgment  for  the  crown  or  judgment  of 
respondeat  ouster,  directed  the  point  to  be  argued,  and  Lord 
Tenterden,  in  pronouncing  the  decision  of  the  court,  held^  that 
the  judgment  against  the  prisoner  ought  to  be  final.     It  is  clear 
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Rbo.  that  Lord  Tenterden^  in  his  judgment^  w^  speaking  of  felonies 
at  common  law  on  conviction  for  which  death  would  follow. 
There  have  been  two  or  three  cases^  in  1841  and  1842^  which  will 
probably  be  referred  to  at  the  other  side :  they  contain  the  dicta 
of  three  different  judges  on  circuit.  The  first  is  the  case  of  The 
Queen  v.  Phelps  (Oar.  &  Marsh.  180.)  It  was  an  indictment  for 
murder,  and  Mr.  Graves,  as  counsel  for  the  prisoner,  proposed  to 
put  in  a  demurrer  to  it,  and  also  a  plea  of  not  guilty.  Alexander^ 
for  the  prosecution,  objected  to  this  course,  and  Mr.  Justice 
Coltman  said,  that  in  his  opinion,  the  prisoner  might  demur  and 
plead  over  to  the  felony  at  the  same  time ;  at  all  events  he  was 
clearly  of  opinion  that  the  prisoner  might  demur  and  if  the 
demurrer  were  ruled  against  him,  then  plead  over  to  the  felony ; 
but  that  ddetum  does  not  rule  the  present  case,  for  it  was  a 
capital  felony.  In  The  Queen  v.  Adams  (Car.  &  Marsh.  299), 
which  was  also  tried  before  Mr.  Justice  Coltman,  in  the  year 
1842,  the  prisoner  was  indicted  for  riotously  assembling  and 
demolishing  a  house,  which  was  previously  a  capital  felony,  and 
the  judge  intimated  his  opinion  to  be,  that  the  prisoner  might 
demur  to  the  indictment  and  afterwards  plead  over  to  the  felony. 
In  The  Queen  v.  Pwchase  (Car.  &  Marsh.  617),  where  a  similar 
question  arose,  the  prisoner  was  indicted  for  a  transportable 
felony  \  his  counsel  observed  that  some  doubt  might  exist 
whether  the  prisoner  might  plead  over  to  the  felony  if  the 

^^^  ^^ demurrer  were  ruled  aeainst  him,  to  which  Mr.  Justice  Patteson 

Omerai  for  the  replied,  ^'  I  think  that  tnere  is  no  doubt  that  the  prisoner  may 
Crown.  plead  over.''     Subsequent  cases,  however,  have  overruled  these 

dicta  in  Carrington  &  Marshman's  Reports,  which  were 
improvident  and  ought  not  to  be  acted  upon.  In  the  case  of  The 
Queen  v.  Odgers  (2  M.  &  Bob.  479),  which  occurred  in  1843,  and 
was  an  indictment  for  cutting  and  wounding,  the  prisoner  pleaded 
not  guilty,  and  afterwards  his  counsel  proceeded  to  take  an 
objection  which  could  only  be  taken  by  demurrer.  Cresswell,  J., 
said,  '^  It  is  admitted  that  the  only  mode  of  the  prisoner  taking 
advantage  of  the  objection  would  be  by  demurrer,  and  it  is  said 
that  in  felonies  he  might  demur  and  plead  over  at  the  same  time. 
I  am  decidedly  of  opinion  that  the  prisoner  has  no  such  rights 
and  Mr.  Justice  Patteson  and  myself,  after  consultation,  on  the 
Oxford  circuit,  agreed  that  it  ought  not  to  be  allowed.  If  a 
prisoner  demurs,  he  must  abide  the  consequences."  In  Beg.  v. 
Bowen  (1  Car.  &  Kir.  501),  decided  in  1844,  the  prisoner's 
counsel  having  proposed  to  demur  to  the  indictment,  which  was 
for  the  destruction  of  a  registry  of  baptism,  Tindal,  C.  J.,  said, 
''  This  is  not  a  capital  case ;  you  may  therefore  be  bound  by  your 
demurrer,  and  may  not  be  allowed  to  plead  over.  It  is  a  very 
doubtful  point — I  give  no  judgment — I  only  forewarn  the 
counsel  that  they  may  be  concluded  by  the  demurrer."  In 
consequence  of  this  opinion  by  the  chief  justice,  who  was,  besides 
his  eminence  as  a  judge,  remarkable  for  his  caution  in  not 
suggesting  any  opinion  m  which  the  law  did  not  warrant  him^ 
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the  prisoner's  counsel  did  not  persevere  in  putting  in  the  demurrer.         Bko. 
If  we  go  back  to  the  fountain  head^  where  the  subject  is  to  be 
found  in  its  primitive  purity,  it  will  be  seen  that  the  proposition 
contended  for  on  behalf  of  the  crown  is  well  founded,  namely, 
that  even  in  a  capital  case  a  prisoner  is  bound  by  a  demurrer. 

Napier,  Q.O.,  and  Butt,  Q.O.,  for  the  prisoner. — The  court  is 
called  on  by  the  counsel  for  the  Crown  to  make  a  startling  deci- 
sion, and  one  which  must  be  prejudicial  to  the  fair  administration 
of  justice.  If  a  prisoner  has  counsel  to  assist  him  in  matters  of 
law,  it  is  his  duty  to  see  that  he  is  not,  by  the  frame  of  the  indict- 
ment, embarrassed  in  pleading  to  it ;  and  if  he  considers  the 
frame  of  the  indictment  likely  to  embarrass  the  prisoner,  he  is 
warranted  in  submitting  the  question  to  the  consideration  of  the 
court;  but  can  it  be  contended  that  he  does  so  at  the  peril  of  the 
prisoner^  and  that  he  shall  be  liable  to  transportation  for  an 
error  of  his  counsel?  The  difficulty  cannot  be  got  rid  of  by 
endeayouring  to  establish  a  distinction  between  capital  and  other 
cases.  In  2  Eble  P.  C.  225,  it  is  laid  down  that,  if  it  be  but  an 
extra-judicial  confession,  though  it  be  in  court,  as  where  the 
prisoner  freely  tells  the  fact  and  demands  the  opinion  of  the 
court  whether  it  be  felony,  though  upon  the  fact  thus  shown  it 
appear  to  be  felony,  the  court  wUl  not  record  his  confession,  but 
will  admit  him  to  plead  to  the  felony  "  not  guilty.^'  The  confes- 
sion of  the  fact  is  not  as  an  admission  of  guilt,  but  for  a  judicial  .  , 
purpose,  to  try  whether  the  indictment  charges  the  f  3lony  well  or  K«pior  wid 
not.  In  4  Bl.  Com.  834,  it  is  said  "  some  have  held  that  if,  on  Bqu  for  the 
demurrer,  the  point  of  law  be  adjudged  against  the  prisoner,  he  ?"'<>"•«•• 
shall  haye  judgment  and  execution,"  &c.  But  this  is  denied  by 
others  who  hold  that  in  such  case  he  shall  be  directed  and 
received  to  plead  the  general  issue  not  guilty  after  a  demurrer 
determined  against  him.''  The  authorities  upon  this  question  are 
to  be  found  in  Grabb.  Cr.  L.  825-6.  As  regards  the  question  at 
issue^  there  is  no  distinction  between  general  and  other  demur- 
rers. The  Crown  relies  upon  an  authority  based  upon  a  case  in 
one  of  the  Year  Books,  but,  as  Chief  Justice  Gibbs  said,  you 
might  find  a  case  in  the  Year  Books  for  anything.  If  a  man 
refused  to  put  himself  on  the  country  pro  bono  and  malo,  and 
rested  on  his  plea,  refusing  to  submit  his  case  to  any  mode  of 
trial,  he  might  be  hanged,  but  that  is  not  the  present  case. 
What  difference,  in  reason  and  common  sense,  is  there  between  a 
man  putting  in  to  the  indictment  a  bad  plea,  confessing  the 
offence,  and  putting  in  a  demurrer  to  the  indictment?  As  to 
rules  which  have  been  made  in  favorem  vitoe,  Qray^s  ease 
(11  CI.  &  Fin.  482)  establishes  the  proposition  that  where 
there  is  a  privileffe  in  favorem  vitre  given  to  felony,  it  is  not 
taken  away  by  tne  punishment  being  reduced  from  capital 
punishment  to  transportation :  since  that  case  the  distinction 
between  capital  and  other  felonies  as  regards  the  privileges  of  the 
accused  is  abolished.  There  is  certainly  some  obscurity  con- 
cerning the  ancient  dootrineas  laid  down  in  the  old  books  :— ''If 
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a  man  indicted  of  felony  demur  to  the  indictment,  and  will  not 
otherwise  answer,  this  is  no  standing  mute,  but  if  the  demurrer 
be  ruled  against  him,  he  shall  have  judgment  of  death  ''  (2  Hale 
P.  C.  315) ;  but  that  is  only  because  he  refuses  to  answer,  and 
will  not  put  himself  on  the  country.  The  obscurity  may  be 
cleared  up  by  considering  that  when  a  party  demurred  he  could 
not  be  consiaered  as  mute,  and  the  punishment  of  peine  forte  et 
dure  could  not  be  applied,  which  was  only  to  compel  a  party  to 
plead — ^if,  then,  in  such  case,  the  party  would  not  put  himself  on 
the  country,  the  judgment  was  final,  not  because  he  demurred, 
but  because  he  rested  on  his  demurrer,  and  would  not  go  to  trial 
at  all.  In  the  Year  Book,  14  Bdw.  4,  p.  7,  plac.  10,  the  words 
are  s'il  demur  sur  un  plea,  that  is,  if  he  rest  on  the  plea,  and  does 
not  put  himself  on  the  country:  (1  Dyer,  39,  b.  plac.  65  ;  Hume 
V.  Ogle,  Cro.  Bliz.  196;  Wilson  v.  Law,  1  Lord  !aaym.  20.)  As 
to  the  cases  cited  from  Carrington  &  Marsham,  the  dictum  of 
Patteson,  J.  is  clearly  in  our  favour;  and  Reg  v.  Bowen 
(Car.  &  Earw.  503)  was  tried  before  the  decision  of  the  House  of 
Lords  in  Oray's  case  had  been  pronounced.  In  TAe  Queen  v. 
Houston  (Jebb  &  B.  108)  Mr.  Justice  Burton  said,  -^  this  being 
an  indictment  for  misdemeanor,  and  not  for  felony,  the  prisoner 
is  not,  upon  the  demurrer  taken  by  him  being  overruled,  entitled 
to  plead  over ;  "  and  even  in  misdemeanor  there  was  recently  a 
case  in  which  the  party  demurred  with  liberty  to  plead  over : 
{The  Queen  v.  The  Birmingham  amd  Gloucester  Railway  Oompa/ny, 
8  Q.  B.  Rep.  224,  and  S.  0.  1  G.  &  Dav.  459.)  The  11  &  12 
Yict.  c.  12,  under  which  the  indictment  in  this  case  is  framed, 
plainly  contemplates  a  conviction  by  verdict;  the  4th  and  7th 
sections  relate  only  to  convictions  in  open  court,  but  a  demurrer 
cannot  be  considered  such.  In  RastalPs  Entries  (p.  584),  after  a 
plea  of  sanctuary,  the  prisoner  was  told  that  if  he  wished  he 
might  plead  over :  he  did  so,  and  was  acquitted.  Bacon  states 
(Abr.  tit.  ''  Demurrer  '*)  that  the  judgment  in  demurrer  is 
respondeat  ouster*  A  demurrer  to  an  indictment  is  the  same  as 
a  plea  in  abatement :  (2  Hale  P.  G.  236.)  There  is  no  distinc- 
tion in  cases  of  appeal :  (Com.  Dig.  tit.  ''Appeal.^')  A  demurrer 
can  only  be  said  to  confess  the  facts  because  it  does  not  deny 
them,  for  it  does  not  in  express  terms  admit  them.  It  is  only  an 
implied  admission  of  what  is  well  pleaded,  but  here  the  prisoner 
says  nothing  is  well  pleaded :  (2  Hale  P.  G.  c.  29,  p.  225.)  It  is 
plain  from  Hale  that  there  was  a  form  whereby  the  prisoner 
could,  before  pleading,  ask  for  the  judgment  of  the  court, 
whether  the  indictment  was  sufficient ;  where  a  man  rested  his 
case  entirely  on  the  question  raised  as  to  the  indictment,  and 
refused  to  plead,  then  final  judgment  should  be  given  against 
him;  and  in  mentioning  the  opinion  of  Ghoke,  J.,  Hawkins 
merely  referred  to  it  as  an  authority  to  that  effect.  Cresswell,  J., 
in  The  Queen  v.  Odgers  (2  Moo.  &  Rob.  479)  abided,  as  I 
contend,  by  the  opinion  he  had  expressed  in  the  former  case. 
The  point  raised  in  Reg  v.  Odgers  was,  whether  a  man  could 
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plead  and  demur  together^  but  there  is  no  doubt  tbat  he  might 
demur  in  the  first  instance^  and  afterwards  plead  '^  not  guilty/^ 
The  AUomey-Oeneral  (Monahcm)  in  reply. — The  court  is  bound, 

1  submit,  to  pronounce  final  judgment  in  this  case.  I  think  that 
it  is  a  matter  of  law.  I  admit  that  it  is  a  matter  of  discretion  with 
the  court  to  allow  a  demurrer  to  be  withdrawn,  but  what  I  am 
now  contending  for  as  a  matter  of  law  is  the  form  of  the  judg- 
ment on  the  demurrer.  In  misdemeanor  it  cannot  be  doubted 
that  the  proper  judgment  would  be  final  judgment,  and  not 
respondeat  ouster  :  (B.  v.  Oibson,  8  East,  110.)  It  is  worthy  of 
notice  that  the  court  decided  the  matter  on  a  plea  of  misnomer. 
It  was  argued  at  very  considerable  length,  and  the  judgment 
being  against  the  party — upon  a  plea  which  did  not  go  at  all  to 
the  merits  of  the  case — still  the  court  held  that  the  judgment 
was  final :  (iJ.  v.  Taylor,  3  B.  &  C.  502.)  I  refer  to  these  cases 
to  show  the  ground  and  reasons  on  which  they  were  decided,  and 
it  wiU  appear  that  the  same  rule  will  apply  to  cases  of  felony.  It 
appeared,  in  R,  v.  Taylor,  on  an  inspection  of  the  plea  of  autrefois 
acquit,  that  the  offences  charged  were  not  the  same.  The  court 
ordered  final  judgment  to  be  entered.  It  is  a  very  strong  case 
for  the  prayer  of  judgment  by  the  plaintiff  that  the  defendant 
might  be  ordered  to  plead  over ;  but  the  court  thought  that  it 
was  their  duty,  notwithstanding  the  prayer,  to  give  that  judg- 
ment which  was  right,  and  that  the  man  should  have  final  judg- 

ment.  I  understand  the  meaning  of  a  demurrer  to  be  that  a  General  i™*^' 
party  puts  himself  on  trial  by  the  court.  Oavan  v,  Hussee  does  repij. 
not  apply,  for  the  demurrer  was  allowed,  and  the  question  in  the 
present  case  did  not  arise.  The  case  in  1  Salk.  59  {Wilson  v. 
Law),  is  not  a  demurrer  to  the  insufficiency  of  the  declaration, 
but  to  the  sufficiency  of  the  process.  Hume  v.  Ogle  (Cro.  Eliz. 
196)  does  not  bear  out  the  argument  of  the  prisoner's  counsel. 
The  case  of  Gray  v.  The  Queen  does  not  go  so  far  as  has  been 
stated  :  it  only  decided  that  in  felonies,  the  punishment  of  which 
had  been  capital,  the  prisoner  retains  his  right  of  peremptory 
challenge  though  the  punishment  be  no  longer  capital,  but  it 
does  not  decide,  as  has  been  contended,  that  privileges  which 
have  been  granted  in  faA)orem  vitce  are  to  be  extended  to  a]l 
felonies.  Great  mischief  will  result  if  the  law  turn  out  to  be  this, 
that  a  party  may  demur  and  then  take  his  chance  of  a  trial,  and, 
instead  of  by  the  country ;  and  the  case  referred  to  by  Hale,  in 

2  P.  C.  315,  reported  in  the  Year  Book,  14  Bdw.  4,  was  a  case 
where  a  party  put  in  an  imperfect  plea.  If  an  indictment  is 
insufficient,  the  prisoner  can  move  to  quash  it,  but  that  is 
different  from  the  course  taken  here.  Hawk,  book  ii.  c.  23, 
s.  137,  has  been  relied  on,  but  there  is  a  distinction  between 
appeals  and  indictments.  An  appeal  was  not  at  the  suit  of  the 
crown,  and  was  allowed  to  be  heard  after  an  indictment.  One  of 
the  most  recent  cases  is  Ashford  v.  Thornton  (1  B.  &  Aid.  404 ; 

2  Hawk.  c.  31,  s.  5,  edit,  of  1824 ;   Stanford,  lib.  3,  p.  150 ; 

3  Lord  Baym.  70),  where  the  pleadings  in  Wilson  v.  Law  are  set 


80 


CRIMINAL  LAW  CASE^l. 


Bbg. 

V. 
DUFFT. 

/ICflUlflVI* 

Beipomfeat 
outUr. 


oat;  several  of  the  authoritieB  referred  to  as  adjudged  cases  are 
not  cases  adjudged  on  the  question  at  all.  It  is  perfectly  plain 
that  the  case  in  Dyer  {Oavan  v.  Hussee)  cannot  be  said  to  be  a 
decision  on  the  pointy  for  the  demurrer  was  allowed.  I  do  not 
deny  that  if  a  proper  case  is  made  for  it^  the  court  has  the  dis- 
cretion to  expunge  a  demurrer  from  the  record  altogether^  and^ 
giving  no  judgment  upon  it,  prmit  the  party  to  plead  upon  his 
original  arraignment.  But  the  present  case  is  not,  I  submit,  a 
discretionary  one  at  all  :  the  prisoner  has  chosen  to  take  the 
opinion  of  the  court.  I  therefore  respectfully  call  for  the  judg- 
ment of  the  court,  the  only  judgment  that  can  properly  be  made 
the  subject-matter  of  further  consideration,  or  be  received  by  a 
Court  of  Appeal.  I  believe  the  case  is  now  to  be  decided,  for 
the  first  time,  on  principle,  and  on  principle  and  on  the  weight  of 
aathority  in  criminal  as  well  as  civil  cases,  I  submit  that  a 
demurrer  carries  with  it  an  admission  of  the  facts  on  the  record, 
and,  therefore,  that  the  judgment  ought  to  be  final. 

Cur.  adv.  vult. 

January  18. — Judgment. 

Pebrin,  J. — The  court  has  already  pronounced  judgment  upon 
the  demurrer  in  this  case.  The  effect  of  that  was  the  overruling 
the  demurrer  to  the  first  and  third  counts,  and  allowing  the 
demurrer  to  all  the  overt  acts  in  the  other  counts  except  the  first, 
of  course  specifying  those  acts.  Upon  this  the  Crown  prayed 
final  judgment,  and  the  prisoner  insisted  that  he  was  entitled  to 
plead  over  to  the  indictment.  Several  cases  have  been  cited 
upon  both  sides:  we  have  looked  into  all  of  them,  and  my 
Brother  Richards  has  mentioned  a  case  which  was  not  mentioned 
in  argument,  the  latest  case  on  the  subject,  and  not  only  the 
latest  but  one  which  occurred  in  1845 — ^and  since  the  question 
was  under  the  consideration  of  the  English  judges  concerning 
felonies  as  in  Oray^s  case — ^namely,  the  case  of  The  Queen  v.  Serva 
(2  Car.  &  Ear.  53.)  In  that  case  a  demurrer  was  put  in  and 
overruled,  after  which  the  prisoners  were  permitted  to  plead  over 
to  the  felony,  and  they  pleaded  "  not  guilty."  We  consider  it 
right  to  follow  that  case,  and  pursuing  the  precedent  to  which 
we  have  been  referred  by  Mr.  Butt  in  Rastal,  after  pronouncing 
our  judgment  upon  the  demurrer,  at  the  desire  of  the  prisoner  we 
shall  allow  him  to  plead  over  to  the  felony ;  and  now.  Clerk  of 
the  Crown,  ask  him  whether  he  is  guilty  or  not  guilty  ? 

The  prisoner  having  been  called  on  to  plead,  pleaded  ''not 
guilty,'^  and  the  court  was  adjourned  to  the  6th  February. 
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November  7,  1849. 

(Before  Wildb,  C.J.,  Pollock,  O.B.,  Rolpb,  B.,  OoLEEiDaB,  J., 

Cebbwell,  J.,  and  Platt,  B.) 
Beg.  v.  Marla.  Manning,  (a) 

Trial  by  a  jury  de  medietate  linguce,  7^8  Vict  c.  66,  s.  16. 

An  alien  female,  married  to  a  natural-bom  subject,  becomes,  by  the  7  4^  8 
Vict,  c.  66,  herself  a  British  svhject,  to  all  intents  and  purposes,  and  there- 
fore, on  an  indictment  for  murder  against  her,  she  is  not  entitled  to  be  tried 
by  a  jury  de  medietate  Ungwe, 

THE  prisoner  was  indicted  with  her  husband  for  wilful  murder. 
Before  plea^  application  was  made  on  her  behalf^  that  a  jury 
de  medietate  linguce  might  be  empanelled  to  try  her,  on  the 
ground  that  she  was  an  alien. 

It  was  objected  by  the  Attorney -Oeneral,  and  ruled  by  the 
court  (Pollock,  O.B.,  Maule,  J.,  and  Crbsswell,  J.),  that  no 
such  application  could  be  made,  until  the  prisoner  had  pleaded. 
On  a  plea  of  not  guilty  being  recorded,  the  application  was 
renewed,  but  on  it  being  stated  by  counsel  for  the  prosecution, 
and  not  denied  by  the  other  side,  that  she  was  married  to  a 
natural-bom  subject,  after  a  discussion,  the  court  decided 
against  the  claim.  Upon  this  decision,  a  suggestion  of  the 
claim,  and  the  grounds  of  it,  was  entered  on  the  record,  to 
which  the  Attorney- General,  on  behalf  of^the  crown,  pleaded  (in 
person)  that  she  was  married  to  a  natural-born  subject.  Her 
counsel  demurred  to  this  plea,  and  there  was  a  joinder  in 
demurrer.  (6) 

The  trial  then  proceeded,  an  English  jury  being  empanelled, 
and  the  prisoners  were  both  convicted. 

The  judges  now  met  to  deliberate  upon  the  following  case, 
submitted  to  them  by  the  court  below : — 

At  the  last  session  of  the  Central  Criminal  Court,  Frederick 
(Jeorge  Manning,  and  Maria  his  wife,  were  jointly  indicted  for 

(a)  Beported  by  B.  C.  BoBnrsozi,  Esq.,  Banister-at-Law. 

(6)  The  objeotioD  thiu  being  raised  ou  the  face  of  the  record,  would  of  coarse  have  been  the 
subject  of  a  writ  of  error,  but  the  point  appearing  to  be  clear,  and  the  judges  who  presided 
at  the  trial  being  nnanimons  in  their  judgment,  the  Attorney-General  thought  it  right  to 
refuse  bis  fiat  for  the  issninf;  of  the  Writ  of  Error,  at  least  until  the  opinion  of  the  judges 
forming  the  Gouri  of  Appeal,  should  be  obtained. 
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the  murder  of  Patrick  (y Connor.  Both  prisoners  pleaded  ''not 
guilty/'  bat  the  female  prisoner  claimed  a  jury  de  medietate 
linguce.  She  was  bom  at  Lausanne,  in  Switzerland,  and  in  the 
year  1847  was  married  to  the  male  prisoner,  a  natural-bom 
subject  of  this  realm.  The  prisoner's  counsel  referred  to  stat. 
28  Edw.  3,  c.  13,  and  6  Geo.  4,  c.  50,  s.  47.  The  Attorney- 
General  for  the  prosecution  relied  upon  the  stat.  7  &  8  Vict, 
c.  66,  8.  15,  and  of  Barrels  case  (Moore,  557.)  The  judges — the 
Lord  Chief  Baron,  Mr.  Justice  Maule,  and  Mr.  Justice  Cress- 
well,  decided  that  the  prisoner  was  not  entitled  to  a  jury  de 
medietate  lingiice,  and  the  trial  of  both  prisoners  proceeded  in  the 
ordinary  course,  and  both  were  convicted. 

The  question  is,  was  the  female  prisoner  entitled  to  a  jury  de 
medietate  linguce  ? 

Ballantine  (with  whom  was  Parry)  for  the  prisoner. — ^The 
claim  of  the  prisoner  to  be  tried  by  a  jury  de  medietate  lingtUB,  is 
founded  on  the  stat.  28  Edw.  3,  c.  13,  s.  2,  which  says,  ''  And 
that  in  all  manner  of  inquests  and  proofs  which  be  to  be  taken  or 
made  amongst  aliens  and  denizens,  be  they  merchants  or  other, 
as  well  before  the  mayor  of  the  staple,  as  before  any  other 
justices  or  ministers,  although  the  King  be  party,  the  one-half 
of  the  inquests  or  proofs  shall  be  denizens,  and  the  other'  half  of 
aliens,  if  so  many  ahens  and  foreigners  be  in  the  town  or  place 
where  such  inquest  or  proof  is  to  be  taken,  that  be  not  parties, 
nor  with  the  parties,  in  contrary  pleas  or  other  quarrels,  whereof 
such  inquests  or  proofs  ought  to  be  taken."  This  subject  is 
referred  to  by  the  47th  section  of  the  6  Geo.  4,  c.  50,  which 
seems  to  be  merely  declaratory  of  the  former  act.  It  says, 
''Nothing  herein  contained  shall  extend,  or  be  construed  to 
extend,  to  deprive  any  alien  indicted  or  impeached  of  any  felony 
or  misdemeanor,  of  the  right  of  being  tried  by  a  jury  de  medietate 
lingiup,  but  that  on  the  prayer  of  every  alien  so  indicted  or  im- 
peached, the  sheriff,  or  other  proper  minister,  shall,  by  command 
of  the  court,  return  for  one-half  of  the  jury  a  competent  number 
of  aliens,  if  so  many  there  be  in  the  town  or  place  where  the  trial 
is  had,''  &c.  It  is  clear,  therefore,  that  the  prisoner  would  have 
been  entitled  to  a  jury  de  medietate  linguce,  before  the  late  stat. 
7  &  8  Vict.  c.  66,  and  the  question  is,  whether  that  statute  takes 
away  her  privilege,  she  having  been  at  the   time   of   the    trial 

married  to  a  British  subject.     The  16th  section  is  as  follows  : 

''  That  any  woman  married,  or  who  shall  be  married  to  a  natural- 
bom  subject,  or  person  naturalized,  shall  be  deemed  and  taken 
to  be  herself  naturalized,  and  have  all  the  rights  and  privileges 
of  a  natural-born  subject.''  The  spirit  of  that  act  is  to  confer 
privileges,  and  not  to  take  them  away,  but  by  the  construction 
contended  for  by  the  prosecution,  this  prisoner  possessed,  at  the 
time  of  her  marriage,  and  for  some  time  afterwards,  of  the  right 
she  now  claims,  is,  without  any  act  of  her  own,  and  without  any 
reason  why  the  privilege  should  not  be  as  valuable  to  her  as 
ever,  to  be  deprived  of  it  by  mere  implication.     The  jury  system 
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as  a  mode  of  trials  is  a  part  of  the  constitution  of  this  coantry^ 
and  oannot  be  altered  or  destroyed  without  express  words  in  a 
statute.  But  the  term  "  jury  "  is  never  once  used  in  the  statute 
in  question^  and  it  is  not  an  un&ir  inference^  therefore^  that  the 
Legislature  never  intended  to  effect  so  important  an  alteration. 
The  Stat.  Edw.  3^  c.  28^  is  construed  bv  Caitty^  in  his  Criminal 
Law^  p.  525,  to  extend  the  right  to  denizens  as  well  as  to  aliens. 
Probably  at  that  time  there  could  be  no  great  difference  between 
them  as  &r  as  this  question  is  concerned^  for  the  object  was  to 
give  to  all  persons  who  had  been  bom  abroad^  under  another 
allegiance^  and  speaking  another  language, — the  advantage  of 
having  some  men  upon  the  jury  who  could  fully  understand  that 
which  they  might  wish  to  convey.  It  is  true  the  subsequent 
statute  does  not  mention  denizens,  but  that  does  not  affect  the 
question  here. 

WiLDB,  C.J. — Does  Chitty  refer  to  any  authority  for  saying 
that  the  act  of  Edw.  3,  refers  to  denizens  as  well  as  to  aliens  ? 

Ballantiiie. — No.  It  is  the  construction  he  puts  upon  the  act. 
From  the  circumstance  that  no  means  of  trying  the  fact  of 
alienage  exist,  or  are  in  any  of  the  authorities  suggested,  it  would 
seem  that  the  mere  claim,  on  the  part  of  the  prisoner,  is  sufficient 
to  give  him  the  right  to  a  jury  de  medietate  lingtice,  and  this 
appears  to  be  supported  by  Lord  Hale,  in  the  2nd  vol.  of  Pleas 
of  the  Crown.  He  says, ''  If  upon  an  indictment  of  felony  against 
an  alien,  he  allege  that  he  is  an  aUen,  he  may  challenge  the  array,^' 
&c.  Probably  it  would  be  taken  for  granted  that  an  English  5.f  ^S^'/*"' 
subject  wonl/never  eeek  to  be  tried  foreigners.  The  \n^  ^  ^™»-- 
section  of  the  6  Geo.  4,  c.  50,  says,  ".on  the  prayer  of  the  alien,'' 
but  says  nothing  respecting  the  proof  of  alienage.  The  Attorney- 
General  stated  in  the  court  below,  that  if  he  acceded  to  the 
demand  of  a  jury  de  medietate  lingrice,  and  on  the  construction  of 
the  statute  it  turned  out  that  she  was  not  entitled  to  it,  there 
would  have  been  a  mis-trial;  but  surely  a  prisoner,  who  had 
been,  at  her  own  request,  tried  by  a  jury  de  medietate  linguce, 
would  be  estopped  fn>m  afterwards  contending  that  she  had  no 
right  to  what  she  had  asked  for.  It  was  further  contended,  on 
the  trial  below,  that  without  reference  to  the  late  statute,  the 
prisoner  would  be  deprived  of  her  right,  by  reason  of  her  being 
jointly  indicted  witb  a  natural-bom  subject ;  and  Barrels  ca^e 
(MoorOj  557,  and  4  Bac.  Abr.  565),  was  cited :  there  it  is  said 
that^  upon  an  information  exhibited  by  the  Attorney- General 
against  several  merchants^  some  of  whom  were  aliens,  and  some 
Englisb,  after  issue  joined,  the  aliens  prayed  a  trial  per  medietate 
linguce,  but  it  was  resolved  by  all  the  judges  that  they  should  not 
have  it,  and  tbey  likened  it  to  the  case  of  privilege,  where  one  of 
several  defendants  demands  privilege,  and  the  court,  as  to  his 
companions^  cannot  hold  plea :  then  he  shall  be  ousted  of  his 
privilege.  It  is  difficult  to  understand  that  case  in  the  short 
note  we  have  of  it,  for  there  seems  no  reason  why  separate  trials 
should  not  be  had,  and  then  every  difficulty  would  be  obviated. 
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Surely  it  cannot  be  contended  that  the  stat.  of  Edw.  3,  could  be 
annulled  by  merely  joining  a  natural-bom  subject  with  a 
foreigner  in  an  indictment.  It  would  at  least  be  giving  to  the 
crown,  or  a  prosecutor,  a  power  quite  inconsistent  with  the  spirit 
of  our  constitution.  There  might  have  been  some  peculiarities 
in  Barrels  case  of  which  we  are  uninformed,  but  it  cannot  be  con- 
tended here,  that  any  difficulty  was  in  the  way  of  trying  these 
two  prisoners  separately.  But  the  main  question  is,  as  to  the 
effect  of  the  7  &  8  Vict.  c.  66.  In  putting  a  construction  upon 
the  words,  ''all  the  rights  and  privileges,''  in  the  16th  section, 
the  6th  section  may  help  us :  it  declares  that  aliens  may  obtain  a 
certificate  from  the  Secretary  of  State,  giving  them  the  privileges 
of  natural-bom  subjects,  with  certain  exceptions  mentioned  in 
the  act,  and  such  others  as  may  be  mentioned  in  the  certificate. 
Suppose,  then,  an  alien  female  marries  a  foreigner  who  has  been 
naturalized,  she  would,  for  certain  purposes,  be  naturalized  also, 
but  not  for  all  purposes. 

Wilde,  C.J. — ^Name  what  privilege  would  be  denied  to  her? 
BallanUne. — All  such  as  by  the  certificate  were  denied  to  her 
husband.  If  her  marriage  with  him  gives  her  certain  rights,  it 
cannot  extend  them  beyond  those  of  the  husband  himself.  This 
puts  a  limitation  upon  the  16th  section,  and  shows  that  the  privi- 
leges conferred  are  not  absolutely  those  of  a  British- born  subject. 
But  whatever  may  be  the  amount  or  the  nature  of  the  privilege 
conferred,  it  is  clear  throughout  the  act  that  there  is  no  mention 
of  any  disqualification — of  any  abrogation  of  rights  that  existed 
before.  There  was  much  expense  and  trouble  formerly  in 
obtaining  naturalization,  and  these  difficulties  are  sought  to  be 
removed.  The  preamble  of  the  act  clearly  shows  that  the  object 
was  to  extend,  and  not  to  restrain,  the  former  rights  of  aliens. 
Assume,  even,  that  she  had  all  the  rights  of  a  natural-bom 
subject,  that  is  quite  consistent  with  her  right  to  be  tried  by  a 
jury  de  medietate  linguce,  which  might  be  just  as  necessary  for 
her  protection  when  married  as  when  unmarried.  A  fair  con- 
struction is  thus  given  to  the  statute,  and  an  important  privilege 
remains,  as  it  was  probably  intended  to  be,  untouched. 

The  Attorney 'Oeneral  (with  whom  were  Glarkson,  Bodkin,  and 
General  for  the  Olsrk)  for  the  prosecution. — Ist.  It  would  have  been  clearly  a 
Crown.  mis-trial  if  I  had  acceded  to  the  demand  for  a  jury  de  medietate 

linguce,  and  the  prisoner  was  afterwards  held  not  to  have  been 
entitled  to  it,  for  it  would  have  appeared  on  the  record  that  she 
was  an  alien  bom,  but  had  afterwards  married  an  English 
subject,  and  the  award  of  a  jury  de  medietate  linguos  would  there- 
fore have  been  erroneous.  As  to  Barrels  case,  there  is  a  reason 
given  for  the  decision,  in  Moore,  557,  which  is  not  mentioned  in 
Bacon's  Abridgment;  there  it  is  said,  ''for  the  English,  who  are 
defendants,  cannot  have  that  trial,  but  the  foreigners  may  have 
a  trial  by  all  English.'^  It  is  assimilated  to  the  plea  of  privilege, 
and,  generally  speaking,  the  analogy  would  hold  good,  although 
that  would  not  be  the  case  where  a  peer  was  indicted  with  a 
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oommoner :  there  the  plea  of  priyilege  mnst  be  allowed^  and  that 
because  they  could  not  be  tried  together;  the  commoner  could 
not  be  tried  by  the  peers^  nor  the  peer  by  commoners^  but  in 
Barrels  case  it  was  otnerwise ;  there  the  defendants  might  have 
been  tried  together  by  an  English  jury^  but  not  by  one  composed 
of  half  foreigners;  and  the  court  held  that  the  claims  of  the 
aliens  to  a  jury  de  medietcde  Ungiice  was  invalid.     The  stat.  27 
Edw.  8,  c.  8^  may  serve  to  show  the  meaning  of  the  statute 
passed  in  the  next  year — upon  which  the  prisoner  relies.     It 
enacts^  ''that  upon  all  plaints  before  the  mayor  of  the  staple, 
and  upon  which  an  inouest  should  be  awarded,  if  both  parties 
were  strangers,  it  should  be  tried  by  strangers ;  if  both  denizens, 
it  should  be  tried  by  denizens ;  if  one  a  denizen,  and  the  other 
an  alien,  one  moiety  of  the  inmiest  should  be  denizens,  and  the 
other  aliens.^'     This  statute  did  not  apply  where  the  King  was  a 
party,  but  the  28  Edw.  8,  applies  as  well  to  criminal  as  civil  cases. 
A  mistake  is  made  in  classing  denizens  and  aliens  together ;  on 
the  contrary,  it  is  obvious,  from  the  wording  of  the  statute,  that 
"  denizen ''  is  used  in  contradistinction  from  ''  alien,''  and  means 
those  who  have  the  position  of  British  subjects,  whether  by  birth 
or  by  patent.     Brooke's  Abr.  tit.  ''  Denizen ''  and  ''  Alien ''  con- 
firms this  view,  and  it  is  material  to  observe  that  the  word  which, 
in  the  28  Edw.  3,  is  translated  "  amongst/'  is  in  fact  "  entre/' 
which  strictly  means  between,  and  this  explains  the  passage  in  ^^^^^,^^ 
Chitty,  referred  to  on  the  other  side.     The  statute  then  applies  General  for  The 
to  suits  ''  between ''  aliens  and  denizens,  but  not  to  those  in  which  Crown. 
either  plaintiffs  or   defendants  are   of  a  mixed   character,  for 
then  the  inconveniences  pointed  out  in  Barrels  case  would  arise. 
[Pollock,  C.B. — Is  not  the  28  Edw.  3,  repealed  by  the  Jury  Act, 
6  Geo.  4,  c.  50  f ]     It  is  in  fact  repealed  by  the  62nd  section,  but 
the  provisions  are  re-enacted  by  the  47th  section.     A  jury  de 
medietate  linguce  has  been  treated  as  though  the  foreigners,  which 
formed  part  of  it,  were  to  be  taken  from  the  country  of  the  pri- 
soner on  trial ;  but  a  Frenchman  might  be  well  tried  by  a  jury  of 
half  Russians,  the  latter  not  understanding,  perhaps,  a  word  of  his 
language,  and  the  principle,  therefore,  of  the  privilege  has  been 
entirely  misconceived.     The  right  which  was  conferred  by  statute 
may  be  withdrawn  by  statute.     It  is  true  the  statute  of  Vict, 
does  not  mention  juries,  but  it  just  as  effectually  takes  away  the 
right,  if  it  changes  the  statiLs  to  which  alone  it  was  attached. 
Aliens  are  entitled  to  the  privilege.     Is  this  prisoner  an  alien  ? 
The  statute  in  question  declares  that  if  she  marries  a  natural- 
bom  subject  she  is  naturalized  ipso  facto.     She  was  so  maiTied 
at  the  time  of  the  trial,  and  had  ceased  therefore  to  be  an  alien. 
It  IS  said  that  the  naturalization  is  not  absolute ;  but  the  words 
of  the  statute  are  as  extensive  as  they  can  be,  with  regard  to 
the  woman ;  there  is  no  limitation.     It  is  true  that  in  the  15th 
section  there  is  a  reservation  of  all  rights  of  property,  which  in 
™  case  of  the  man  might  have  been  otherwise  restricted  by  the  cer- 
tificate; but  even  then  there  is  no  mention  of  personal  rights,  which 
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is  a  clear  proof  that  they  were  intentionally  exdaded.  Can  it  be 
said^  then^  that  a  naturalised  person  is  an  alien  ?  In  Com.  Dig.^ 
tit.  ''Alien''  (B.),  under  the  heading,  ''Who  is  not  an  alien?'' 
it  is  said  "a  person  naturalized."  So  in  Co.  Litt.  129  a,  it  is  said, 
"  If  an  alien  be  naturalized,  he  shall  be  to  all  intents  as  a  natural 
subject."  It  is  said  that  a  prisoner  is  entitled  to  a  jury  de 
med/ietate  Ungues,  on  mere  allegation  of  alienage  and  demand,  and 
that  the  prosecution  cannot  deny  the  alienage.  [Pollock,  O.B. 
— We  think  you  need  not  trouble  yourself  on  that  point.  Platt, 
B. — If  your  position  is  correct,  that  naturalization  places  an  alien 
in  the  precise  position  of  a  natural-bom  subject,  why  are  the  words 
"  and  have  all  the  rights  and  privileges  of  a  natural-bom  subject " 
added  ?  Orbsswell,  J. — It  may  have  been  to  prevent  any  con- 
tention as  to  her  having  no  other  rights  than  those  of  her  hus- 
band.] Or  from  more  abundant  caution.  Expletives  are  often 
so  used  in  acts  of  Parliament,  as  "plunder  or  steal,"  "dispose  of, 
utter,  and  put  off,"  &c. 

Ballantine  replied. 

Wilde,  C.  J.,  delivered  the  judgment  of  the  court. — Prom  the 
time  this  case  came  from  the  Central  Criminal  Court  into  tho 
hands  of  the  judges,  it  has  received  their  anxious  attention,  in 
order  that  they  might  be  better  prepared  to  appreciate  the  argu- 
ments that  would  be  addressed  to  them.  We  have  attentively 
listened  to  those  arguments,  so  very  ably  urged  upon  us  by  Mr. 
Ballantine,  and  are  unanimously  of  opinion  that  the  objection 
cannot  be  sustained,  and  that  the  prisoner  was  properly  tried 
by  the  jury  impanelled  at  the  trial.  It  appears  to  all  the  judges, 
that  for  the  purpose  of  arriving  at  a  just  conclusion  upon  this 
case,  it  is  quite  unnecessary  to  allude  to  many  of  the  topics 
introduced  in  the  course  of  the  argument.  The  question  is 
simply  this,  was  the  prisoner,  Maria  Manning,  an  alien  or  not 
at  the  time  of  this  trial  ?  If  she  was,  she  would  be  entitled  to 
that  which  she  prayed,  namely,  a  jury  de  medietate  linguce.  If 
she  was  a  British  subject,  she  was  not  so  entitled.  Now  the 
effect  of  a  Bill  of  Natursdisation  has  not  been  questioned,  and 
scarcely  is  it  to  be  expected  that  it  should  be.  The  authority 
of  the  text-writers  is  so  clear,  that  no  one  can  question  it.  In 
Hale,  in  Coke,  in  Blackstone,  it  is  laid  down,  that  a  person 
naturalized  becomes,  to  all  intents  and  purposes,  as  a  British- 
born  subject.  In  Naturalization  Acts  of  Parliament,  certain 
qualifications  were  introduced,  because  it  was  competent  for  the 
Legislature  to  impose  qualifications  on  individuals  as  British 
subjects,  which  did  not  apply  to  other  subjects  of  the  country. 
The  Royal  Marriage  Acts  are  instances;  and  various  other 
statutes,  disqualifying  subjects  in  particular  situations  from 
holding  certain  offices,  and  exercising  certain  rights.  The  ques- 
tion in  this  case,  therefore,  seems  to  be,  what  was  the  status  or 
civil  or  political  character  belonging  to  the  prisoner  at  the  time 
of  the  trial  ?  The  section  of  the  act  so  much  relied  on  in  the 
arguments,  stated  that  the  party  should  be  taken  and  deemed 
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to  be  naturalized.  What,  then,  is  the  staJtuSy  what  are  the 
political  rights  and  character  of  a  person  naturalized.  In  B.  v. 
De  Mierre  (5  Burr,  2787),  the  question  was,  whether  a  Naturaliza- 
tion Bill  disqualified  the  person  who  was  the  subject  of  it  for 
performing  the  office  of  constable.  It  appeared  clear  that  the 
naturalization  had  given  him  the  status  of  a  British  subject,  but 
by  virtue  of  a  special  provision  in  the  particular  act,  disqualify- 
ing him  from  holding  any  office  of  trust,  he  was  held  incapaci- 
tated to  perform  the  office  of  constable,  which  was  held  to  be 
one  of  trust.  Any  British  subject  may  be  put  under  certain 
disqualifications,  but  I  know  of  no  instance  in  which  the  cha- 
ra<;ter  of  a  British  subject  and  of  an  alien  are  united.  Where 
such  disqualification  exists,  it  is  not  the  result  of  alienage. 
If  the  effect,  therefore^  of  naturalisation  is  to  make  the  party,  to 
all  intents  and  purposes,  a  British  subject  (as  is  proved  by  the 
authorities  to  which  I  have  referred,  as  well  as  by  the  very 
learned  judgment  in  1  Ventr.  420,  in  which  the  whole  matter 
was  gone  into),  is  there  anything  in  this  act  of  Parliament  which 
qualifies  the  statement  that  a  person  situated  as  this  prisoner  is, 
shall  be  naturalised  ?  The  ai^ument  is^  that  the  object  of  this 
statute  was  to  give  certain  rights,  but  not  to  take  anv  away ;  but 
that  might  be  urged  in  every  case  of  a  Naturalization  Bill, 
because  in  none  of  them  is  it  even  said  that  the  trial  by  jury  is 
to  be  affected.  What  does  naturalization  give?  All  that 
belongs  to  the  character  of  a  British  subject.  What  does  it  take 
away  f  All  that  does  not  appertain  to  that  character.  It  makes 
the  party  ipso  f ado  a  British  subject,  to  all  intents  and  purposes. 
The  arguments  attempted  to  be  drawn  from  the  other  parts  of 
the  act  of  Parliament  appear  to  be,  that  a  woman  married  to  a 
husband  naturalized  m  a  particular  way  might,  by  the 
construction  contended  for  on  the  part  of  the  crown^  acquire  a 
different  status,  and  be  entitled  to  rights  beyond  those  which 
her  husband  possessed.  Very  likely  she  might.  If  the  husband 
had  been  naturalized,  subject  to  certain  disqualifications,  applied 
to  him  by  legislative  authority,  he  would  not  the  less  be  a  British 
subject  because  he  was  under  those  disqualifications.  But  they 
could  not  be  taken  to  qualify  a  distinct  substantive  enactment, 
that  the  wife  should  be  naturalized  without  regard  to  any  such 
qualifications.  It  is  asked  why  the  words  ^'  all  the  rights  and 
privileges  of  a  natural-born  subject,^'  are  added,  if  the  word 
"  natural  ^'  itself  imports  them ;  but  we  surely  cannot  take  words 
intended  to  enlarge  the  operation  of  an  a^t,  and  argue  that  they 
are  elsewhere  used  with  the  intention  of  restriction.  They  were 
doubtless  introduced  in  pursuance  of  the  general  practice,  and 
were  the  ordinary  phraseology  which  belonged  to  legislative 
grants.  I  find  no  words,  from  the  beginning  to  the  end  of  this 
act,  which  would  at  all  warrant  the  conclusion,  that  it  was 
intended  to  operate  bv  enlarging  or  limiting  whatever  belonged 
to  the  status  of  a  British  subject.  Being  then  a  British  subject, 
she  could  not  be  an  alien^  and  was  not  therefore  entitled  to  be 
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tried  by  a  jury  de  medietate  linguw.  We  are  all  of  opinion  tHat 
the  objection  must  be  overruled. . 

The  Attorney 'Oeneral,  Ularhson,  Bodkin^  and  Clerk,  for  the 
prosecution. 

Serjt.  Wilhins,  Okamock,  and  Saunders,  appeared  at  the  trial 
for  Frederick  Manning. 

Ballcmtine  and  Parry,  for  Maria  Manning. 


Indiotment. 


COURT  OP  CRIMINAL  APPEAL. 

Rbq.  v.  T08HACK.(a) 

November  28,  1849.(6) 

Forgery  at  common  law. 

An  indictment  recited  that  the  Corporation  of  the  Trinity  House  were  in 
the  habit  of  examining  persons  voluntarily  Sfihmitting  to  such  eocamination, 
touching  their  nautical  skill,  and  grantiiig  them  certificates  to  act  as 
masters  ;  and  that  in  order  to  enable  persons  to  be  examined  and  procure 
such  certificates,  it  was  necessary  to  produce  to  the  examiners  certificates 
of  service,  sobriety,  and  good  conduct  at  sea,  for  7iot  less  than  six  years, 
and  then  charged  the  defendant  that  he,  not  regarding  his  duty,  had  forged 
certificates  of  the  latter  description,  foi*  the  purpose  of  inducing  the 
examiners  to  pass  him. 

Held,  a  good  indictment  foi*  forgei'y  at  common  law. 

THE  prisoner  was  charged,  upon  the  following  indictmen,  with 
forgery  at  common  law. 
Central  Criminal  Court,  to  wit. — The  jurors  for  our  Lady  the 
Queen  upon  their  oath  present;  that,  heretofore  and  at  the  time 
of  the  committing  the  several  offences  in  the  first  six  counts  of 
this  indictment  mentioned,  certain  persons,  to  wit,  William 
Pixley,  Gteorge  Probyn,  Charles  Farquharson,  and  Edward 
Foord,  as  examiners  for  and  on  behalf  of  the  Master,  Wardens, 
and  Assistants  of  the  guild  Fraternity  or  Brotherhood  of  the 
most  glorious  and  undivided  Trinity,  and  of  Saint  Clement  in 
the  parish  of  Deptford,  m  the  county  of  Kent,  commonly  called 
the  Corporation  of  Trinity  House  of  Deptford  Strond,  were  and 
had  been  in  the  habit  of  examining  persons  voluntarily  sub- 
mitting to  such  examination,  touching  and  concerning  their 
nautical  skill,  knowledge  and  capacities  to  navigate  ships  and 
vessels,  and  to  grant  to  them,  when  properly  qualified,  certificates 
of  their  fitness  to  act  in  certain  capacities,  and  amongst  others 
as  masters  in  and  on  board  of  ships  and  other  vessels.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 

(a)  Reported  bjr  B.  C.  Robinson,  Esq.,  Barrister-at-Law. 

(6)  As  no  connsel  were  retained  to  argue  the  case  before  the  Court  of  CrimiDul  Appeal,  do 
public  discussion  of  it  took  place,  and  it  does  not  therefore  appear  who  were  the  judges  who 
determined  it. 
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that  in  order  to  enable  such  persons  to  be  examined  as  aforesaid, 
and  to  obtain  from  the  said  examiners  a  certificate  of  such  their 
fitness  to  act  as  masters  of  ships  and  vessels  as  aforesaid,  it  was, 
during  all  the  times  in  the  first  six  counts  of  this  indictment 
mentioned,  necessary  that  such  persons  should  produce  to  the 
said  examiners  certificates  of  service  and  sobriety  and  general 
good   character  and  conduct,  and  of  their  having  previously 
served  at  sea  for  not  less  than  six  years.     And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present,  that  the  said 
William   Pixley,    Greorge    Probyn,    Charles    Farquharson,    and 
Edward  Poord,  being  such  examiners  as  aforesaid^  had  in  their 
possession  divers  pieces  of  paper  of  the  value  of  one  penny  each, 
upon  which  said  pieces  of  paper  the  said  examiners  were  in  the 
habit  of  granting  to  persons  properly   qualified,  certificates  of 
their  fitness  to  navigate  ships  and  vessels  as  masters  thereof  as 
aforesaid.     And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  Francis  Bmsley  Toshack,  late  of  the 
parish  of  Stepney,  in  the  county  of  Middlesex,  and  within  the 
jurisdiction  of  the  said  court,  labourer,  well  knowing  the  pre- 
mises^ and  having  in  his  possession  certain  documents  in  the. 
form  of  certificates,  whereby  it  was  made  to  appear,  and  it  did 
appear,  that  the  said  Francis  Emsley  Toshack  had  served  in 
various  vessels  in  different  capacities  at  sea  for  periods  of  time 
previously  not  amounting  in  the  whole  to  the  period  of  six  years,  in  indictment. 
order  to  make  it  falsely  appear  to  the  said  William  Pixley,  George 
Probyn,   Charles   Farquharson,    and    Edward   Poord,   as   such 
examiners  as  aforesaid,  that  he  had  duly  served  at  sea  the 
residue  of  the  term  of  six  years,  and  unjustly  to  obtain  from 
them  as  the  said  examiners  one  of  the  said  pieces  of  paper  of  the 
value  of  one  penny,  being  the  certificate  of  the  said  examiners  of 
the  fitness  of  him,  the  said  Francis  Emsley  Toshack,  to  navigate 
and  serve  as  a  master  in  and  on  board  of  ships  and  other  vessels, 
on  the  5th  day  of  May,  in  the  year  of  our  Lord  1849,  with  force 
and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  the   said   court,   unlawfully,   falsely, 
knowingly,  subtilely,   fraudulently,   and   deceitfully  did   make, 
forge,  and  counterfeit  a  certain  paper  writing  to  the  likeness  and 
similitude  of,  and  as  and  for  a  true  and  genuine  writing  of  and 
under  the   hand  of,  one  William  Neilson,  as  the   master  of  a 
barque,  certifying  that  he  the  said  Francis  Emsley  Toshack,  in 
the  said  forged  writing  described  as  Francis  Toshack,  served 
with  him  the  said  WilUiam  Neilson,  as  an  ordinary  seaman  on 
board  the  barque  Ruckers,  of  the  burthen  of  896  tons,  for  two 
voyages  to  St.  Vincent,  from  the  16th  day  of  August,  in  the  year 
of  our  Lord  1841,  till  the  10th  day  of  September,  1842,  and  that 
he  the  said  Francis  Toshack  had  conducted  himself  to  the  entire 
satis&ction  of  the  said  William  Neilson,  to  the  great  damage, 
deception,  and  prejudice  of  the   said   William   Pixley,   George 
Probyn,  Charles  Farquharson,  and  Edward  Foord,  to  the  evil 
and  pernicious  example  of  all  others  in  the  like  case  offending. 
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and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 

Seventh  Count, — And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said  Francis  Bmsley 
Toshack  afterwards,  to  wit,  on  the  said  5th  day  of  May,  in  the 
Seventh  count,  year  of  our  Lord  1849  aforesaid,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  of  the  said  Central 
Criminal  Court,  unlawfully,  knowingly,  falsely,  subtilely,  frau- 
dulently, and  deceitfully  did  make,  forge,  and  counterfeit  a 
certain  writing  to  the  likeness  and  similitude  of,  and  as  and  for  a 
true  and  genuine  writing  of  and  under  the  hand  of,  one  William 
Neikon,  as  the  master  of  a  barque  and  vessel  called  the  Buckers, 
certifying  that  he  the  said  Francis  Emsley  Toshack,  herein 
described  as  Francis  Toshack,  had  served  with  the  said  William 
Neilson  as  ordinary  seaman  on  board  the  said  barque  Backers, 
of  the  burthen  of  396  tons,  for  two  voyages  to  St.  Vincent,  from 
the  16th  day  of  August,  in  the  year  of  our  Lord  1841,  till  the 
16th  day  of  September,  1842 ;  and  that  he  conducted  himself  to 
the  entire  satisfaction  of  the  said  William  Neilson,  with  intent 
thereby  and  by  means  thereof  to  deceive,  injure,  prejudice  and 
defraud  William  Pixley,  George  Probyn,  Charles  Farquharson, 
and  Edward  Foord,  to  the  great  injury  and  deception  of  the  said 
William  Pixley,  George  Probyn,  Charles  Farquharson,  and 
Edward  Foord,  to  the  evil  and  pernicious  example  of  all  other 
persons  in  the  like  case  offending,  and  against  the  peace  of  our 
said  Lady  the  Queen,  her  crown  and  dignity. 

Ninth  Count, — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  Francis  Emsley  Toshack 
afterwards,  to  wit,  on  the  said  5th  day  of  May,  in  the  year  of  our 
Lord  1849,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  the  said  Central  Criminal  Court,  unlaw- 
fully, knowingly,  falsely,  subtilely,  fraudulently,  and  deceitfully 
did  make,  forge,  and  counterfeit  a  certain  writing  to  the  likeness 
and  similitude  of,  and  as  and  for  a  true  and  genuine  writing  of 
and  under  the  hand  of,  one  William  Neilson,  as  the  master  of  a 
barque  and  vessel  called  the  Ruckers,  certifying  that  he  the  said 
Francis  Emsley  Toshack,  therein  described  as  Francis  Toshack, 
had  served  with  the  said  William  Neilson  as  ordinary  seaman  on 
board  the  said  barque  Buckers,  of  the  burthen  of  396  tons,  for 
two  voyages  to  St.  Vincent,  from  the  16th  day  of  August,  1841, 
till  the  16th  day  of  September,  1842,  and  that  he  conducted 
himself  to  the  entire  satisfaction  of  the  said  William  Neilson, 
with  intent  thereby  and  by  means  thereof  to  deceive,  injure,  pre- 
judice, and  defraud  the  said  Corporation  of  Trinity  House,  of 
Deptford  Strond,  to  the  great  damage  and  deception  of  the  said 
corporation,  to  the  evil  and  pernicious  example  of  all  others  in 
the  like  case  offending,  and  against  the  peace  of  our  said  Lady 
the  Queen,  her  crown  and  dignity. 

On  being  arrai^ed  at  the  June  Sessions  of  the  Central 
Criminal  Court,  before  Patteson,  J.,  the  prisoner  pleaded  guilty, 
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but  that  learned  judge  entertaining  some  doubt  as  to  whether        Beo. 
the  indictment  could  be  sustained^  he  reserved  the  case  for  the     ^    ^' 
opinion  of  the  Judges  of  the  Court  of  Criminal  Appeal.  — 

Forgery  at 

November  28,  1849.  commmlaw, 

AlbebsoNj  B.,  now  delivered  judgment  as  follows  : — This  was  Jodgment. 
a  case  reserved  by  my  brother  Patteson.  The  indictment  charged 
that  the  Corporation  of  the  Trinity  House  were  in  the  habit  of 
examining  persons  voluntarily  submitting  to  such  examination, 
touching  their  nautical  skill,  and  granting  them  certificates  to 
act  as  masters,  and  then  proceeded  to  charge,  that  in  order  to 
enable  persons  to  be  examined  and  procure  such  certificates,  it 
was  necessary  to  produce  to  the  examiners  certificates  of  service, 
sobriety,  and  good  conduct  at  sea  for  not  less  than  six  years,  and 
then  the  charge  against  the  defendant  was,  that  he,  not  regard- 
ing liis  duty,  had  forged  certificates  of  this  latter  description  for 
the  purpose  of  inducing  the  examiners  to  pass  him,  and  that  the 
Trinity  House  might  suppose  he  was  a  qualified  person  from  his 
nautical  skill  and  fitness,  and  from  his  general  character,  to  act 
as  master.  It  is  a  very  important  public  duty  which  the  Trinity 
House  have  to  discharge,  important  to  owners  of  property  of  this 
description,  and  important  to  the  lives  of  those  entrusted  to  their 
care;  and  if  insufficient  seamen  or  persons  otherwise  than  of 
good  character  and  conduct  are  appointed,  the  unfortunate  sub- 
ordinates of  the  ship  are  often  subjected  to  harsh  and  improper 
treatment.  The  defendant  was  charged  in  the  7th  and  9th 
counts,  to  which  alone  the  attention  of  the  judges  on  the  reserved 
case  seems  to  have  been  directed,  with  a  forgery  at  common  law 
in  fornng  the  certificates  which  induced  the  Trinity  House  to 
grant  nim  their  fiat  for  actinff  as  a  master.  M^  brother  Patte- 
son, when  the  prisoner  pleaded  ffuilty,  entertained  some  doubt 
whether  this  amounted  to  the  misdemeanor  of  a  forgery  at  com- 
mon law,  and  reserved  the  matter  for  the  opinion  of  the  judges. 
The  qaestion  was  discussed  before  the  tribunal  now  constituted 
for  the  purpose.  They  took  the  case  into  their  consideration, 
and  they  are  of  opinion,  and  they  instructed  me  to  say  so,  that 
the  7th  and  9th  counts  of  this  indictment  are  quite  sufficient  to 
found  a  judgment  upon,  and  that  it  does  amount  to  a  forgery 
at  common  law.  Indeed  it  does  amount  to  a  very  serious 
offence,  if  persons  do  forge  certificates  of  this  sort,  and  are  found 
to  utter  them  for  the  purpose  of  deceiving  the  Trinity  House; 
and  I  hope  the  Trinity  House  in  future  will  act  upon  this 
judcment,  and  will,  in  the  exercise  of  their  duty,  see  and  punish 
with  great  severity  those  persons  who  shall  be  guilty  of  such 
conduct.  I  am  quite  sure  that  it  is  for  the  interest  of  the  public 
that  they  should  exercise  a  very  rigid  superintendence  of  this  kind. 
Upon  the  7th  and  9th  counts,  therefore,  when  the  defendant, 
who  is  at  present  at  large,  is  taken,  judgment  will  be  pronounced. 
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Septehbsb  Session^  1849. 

January  \9,  1850. 

Reg.  v.  S]ciTH.(a) 

7^8  Geo,  4,  c.  29,  8,  8 — Construction  of  Utter  alleged  to  he  a  threatening 
one — Pleading  over  after  judgment  on  demurrer — Mistake  in  reserved 
case. 

After  argument  upon  demurrer  in  a  criminal  case,  it  is  in  the  discretion  of 
the  court  to  allow  the  demurrer  to  be  withdrawn  and  a  plea  of  not  guilty 
entered. 

Semble — Judgment  for  the  Crown  on  a  demurrer  to  an  indictment  for  felony 
is  not  final,  hut  one  of  respondeas  ouster. 

Where,  on  the  trial  of  an  indictment  for  felony,  the  counsel  for  the  pinsoner 
suggests  that  the  interpretation  of  a  written  document  is  for  the  court,  and 
their  interpretation  of  it  heing  against  him,  he  asks  to  have  the  point 
reserved,  and  his  request  is  acceded  to,  the  jury  heing  asked  to  decide  upon 
the  other  facts  of  the  case  without  reference  to  the  construction  of  the 
document — 

Qucere,  Whether,  after  conviction,  the  verdict  can  he  disturbed  on  the  ground 
that  the  construction  of  the  paper  was  for  the  jury,  and  that  they  have 
expressed  no  opinion  upon  a  matericd  point  which  was  peculiarly  for  their 
decision  f 

A  letter  addressed  to  the  prosecutor,  stating  that  a  conspiracy  has  been 
entered  into  hy  certain  persons  to  ruin  him-^that  it  tiill  he  shortly  carried 
into  effect,  hut  that  it  is  in  the  writers  power  to  prevent  it,  and  that  he  will 
prevent  it  if  a  certain  sum  of  money  is  deposited  for  him  in  a  particular 
place  hy  a  specified  time — is  a  threatening  letter  within  the  7  4^  S  Geo.  4, 
c.  29,  s.  8. 

Where  the  written  case  reserved  does  not,  in  the  opinion  of  the  counsel  wlio 
were  in  it  in  the  court  helow,  fairly  raise  all  the  points  that  were  in  issue, 
the  proper  course  is  to  apply  to  the  judge  reserving  to  amend  it. 

THE  prisoners  were  indicted,  under  7  &  8  Greo.  4,  c.  29,  s.  8, 
for  feloniously  sending  to  Sir  Walter  Rockcliff  Farquhar, 
Baronet,  and  others,  a  letter  demanding  money,  with  menaces, 
and  withoat  any  reasonable  or  probable  cause. 

The  prisoners  having  pleaded  "  not  guilty,'* — befory  the  jury 
were  charged. 

Bodkin  (with  whom  was  Huddleston),  for  the  defence,  applied 

(a)  Reported  by  B.  C.  Robixson,  Ewq.,  BHrriftcr-it-Law. 
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to  the  court  to  quash  the  indictment^  on  the  ground  that  the 
letter  in  question  (and  which  is  hereafter  set  out  in  the  case 
reserved)  did  not  contain  any  threat  or  menace  within  the  mean- 
ing of  the  statute. 

The  court  declined  to  pursue  that  course^  whereupon 

Bodkin,  on  behalf  of  the  male  prisoner  (the  counsel  for  the 
prosecution  having  intimated  that  no  evidence  would  be  offered 
affainst  the  female)^  asked  for  permission  to  withdraw  the  plea^ 
wiiich  being  granted^  he  put  in  a  demurrer  to  the  indictment^ 
and  after  a  joinder  in  demurrer^  proceeded  to  argue  that  the 
letter  was  not  a  threatening  letter  within  the  statute;  that  it 
contained  no  demand^  but  was  merely  a  request ;  and  that  it 
could  not  be  construed  into  a  menace  of  a  personal  character. 
He  quoted  B.  v.  Oarruthera  (vol.  20  of  the  cessions  Papers  of 
the  Central  Criminal  Courts  821) ;  and  B.  v.  Pickford  (4  C.  &  P. 
227). 

Platt,  B.,  after  consulting  Williams,  J. — The  court,  as  at 
present  advised,  consider  this  letter  so  completely  within  the 
meaning  of  the  act  of  Parliament,  that — at  all  times  reluctant  to 
decide  a  point  so  as  at  once  to  put  an  end  to  such  a  prosecution 
on  technical  grounds — they  have  no  hesitation  in  at  once  giving 
judgment  in  &vour  of  the  Crown.  If  we  are  wrong,  the  only 
way  in  which  the  question  can  be  raised  is  by  writ  of  error. 

Williams,  J.,  suggested  that  it  might  perhaps  be  expedient 
for  Bodkin  to  withdraw  the  demurrer  and  plead  ''not  guilty .^^ 

Ballantine,  for  the  prosecution,  contended  that  this  could  not 
now  be  done.  The  judgment  upon  a  demurrer  was  final,  and  a 
writ  of  error  was  now  the  only  course  open  to  the  prisoner. 

Williams,  J. — Do  you  contend  that  the  court  has  no  power  to 
allow  a  party  to  withdraw  a  demurrer  f 

Ballantine  submitted  that  it  had  not.  The  demurrer  must  now 
be  taken  to  be  part  of  the  record,  and  judgment  upon  it  duly 
given  and  recorded.  The  demurrer  admitted  the  facts,  and  they 
were,  therefore,  no  longer  in  dispute ;  but  if  the  prisoner  desired 
to  bring  the  case  before  the  Court  of  Criminal  Appeal,  he  had  no 
objection  to  treat  the  demurrer  as  a  nullity,  but  then  the  defen- 
dant must  plead  ''  guilty ;  '^  but  the  defendant  had  no  right  to 
take  the  chance  of  the  demurrer  being  determined  in  his  favour, 
and,  when  the  decision  was  against  him,  fall  back  upon  a  plea  of 
''not  OTilty."  It  was  true  the  point  had  not  been  expressly 
decided,  but  in  B.  v.  Bowen  (1  C.  &  K.  501),  a  suggestion  was 
made  by  Tindal,  C.  J.,  that  on  a  charge  not  capital  the  defen- 
dant might  be  concluded  by  a  judgment  on  demurrer  against 
him. 

Huddle8t<yn  quoted  R.  v.  Purchaae  (C.  &  M.  617),  which  was  a 
case  of  embezzlement^  and  there  Patteson,  J.,  expressly  held 
the  party  entitled  to  plead  over,  and  this  was  expressed  in  the 
books  to  extend  to  all  felonies  in  favorem  vitce :  (Arch.  Cr.  PL 
7th  edit.  81.)  But  the  question  was  not  raised  in  this  case,  for 
the  application  was,  to  be  permitted  to  withdraw  the  demurrer, 
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which  the  court  had  clearly  a  discretion  to  allow ;  they  might 
treat  the  case  as  thoagh  no  judgment  had  been  given^  but  a  mere 
opinion  expressed. 

Platt,  B. — I  have  not  the  slightest  doubt  of  the  power  of  the 
court  to  allow  the  demurrer  to  be  withdrawn  at  any  time  before 
judgment  is  actually  given.  The  exercise  of  that  power  is 
entirely  within  their  discretion.  The  practice  has  always  been 
to  allow  a  prisoner  indicted  for  felony,  if  he  fails  upon  demurrer, 
to  plead  over.  The  original  gfround  of  the  rule  was  in  favorem 
vitce,  but  it  is  not  to  be  said  that,  because  a  felon  is  not  liable  to 
be  executed,  that  he  is  to  lose  that  privilege.  We  decide  that 
the  demurrer  may  be  withdrawn. 

The  prisoner  then  pleaded  ''  not  guilty.^' 

At  the  close  of  the  case  for  the  prosecution. 

Bodkin  again  submitted  that  the  letter  was  not  one  on  which 
the  indictment  could  be  supported. 

Platt,  B. — I  will  reserve  that  question,  if  you  please,  and  you 
can  go  to  the  jury  upon  the  facts. 

Bodkin,  in  his  address  to  them,  made  no  point  of  the  letter  not 
being  within  the  act  of  Parliament,  but  simply  argued  that  the 
prisoner  was  not  implicated  in  the  transaction. 

The  prisoner  was  convicted,  and  the  following  case  reserved. 


Reo.  t;.  Smith. 

Thomas  Smith  was  convict^  before  my  brother  Williams  and 
myself,  at  the  last  September  Session  of  the  Central  Criminal 
Court,  of  having  knowingly  and  feloniously  sent  to  Sir  Walter 
Bockliff  Farquhar,  Bart.,  and  others,  a  letter  directed  to  them 
by  the  names  and  description  of  Messrs.  Herries,  Farquhar, 
&  Co.,  St.  Jameses-street,  demanding  money  of  and  from  them, 
with  menaces  and  without  any  reasonable  or  probable  cause, 
against  the  form  of  the  statute.  At  the  close  of  the  case  for  the 
prosecution,  the  prisoner's  counsel  submitted  that  the  letter  set 
forth  in  the  indictment  did  not  amount  to  a  threatening  letter 
within  the  meaning  of  the  7  &  8  Geo.  4,  c.  29,  s.  8.  My  brother 
Williams,  and  I,  thought  that  it  did,  but  reserved  the  point  for 
the  consideration  of  Her  Majesty's  judges  sitting  in  a  Court  of 
Appeal.  The  letter,  as  set  out,  contained  the  following 
matter : — 

Gentlemen, — You  say  that  B.  0.  N.  will  accede  to  the  terms 
proposed,  and  send  part  of  the  means  to  any  place  which  may  be 
named.  You  would  have  had  an  answer  yesterday,  but  was  pre- 
vented. If  you  act  honestly  by  me,  and  not  by  any  means  deceive 
me,  or  allow  any  spy  to  watch  me,  I  will  save  you  or  perish  in  the 
attempt,  though  I  hazard  my  life  in  so  doing,  and  must  have  means 
sufficient  at  my  disposal  without  delay,  or  all  will  be  lost.  I  am 
fully  assured  that  20,000Z.  would  not  cover  the  horrid  catastrophe 
which  would  not  only  stop  your  bank  for  a  time,  but  perhaps  for 
ever,  as  the  books  would  all  be  destroyed.     The  match,  the  most 
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dreadful  and  last  resoarce^  has  been  contemplated  by  the  cracks-        Reg. 
man  or  captain  of  this  most  horrid  gang^  which  I  feryentlv  pray  ^' 

to  be  relieved  from.     I  have  never  yet,  so  help  me  God,  done  a        !!!I"' 
deed  I  am  afraid  or  ashamed  of,  and  the  only  way  I  can  privately    Thrtatening 
obtain  means,  will  be  the  following :  at  the  London  end  of  Ken-    piJ^ding— 
sington  Gardens,  on  the  Knightsbridge  side,  there  is  a  dyke.      Practice. 
sloped,  which  divides  the  gardens  from  the  park,  and  a  carriage- 
road  where  the  roads  meet  as  you  turn  to  ride  or  drive  across  the 
bridge,  it  is  a  short  distance  from  the  first  bridge,  where  the 
keeper  remains  in  the  garden.     By  looking  up  that  dyke  you  will  q^^ 
see  large  iron  pipes  which  convey  water  to  the  pond.     A  large 
elm  tree  stands  between  the  park  and  the  garden  and  there  is 
sufficient  room  under  the  first  pipe  to  place  a  small  bag.     If, 
therefore,  you  will  send  a  man  you  can  confide  in,  and  lodge 
beneath  that  pipe  250  sovereigns,  unseen  by  mortal  eye,  I  swear 
by  Almighty  God,  most  solemnly,  that  the  evil  to  which  I  have 
alluded  shall  be  averted,  if,  when  I  have  completed  my  task  and 
informed  you  when  all  is  safe,  and  denounced  the  villains,  you 
will  let  me  have  250Z.  more,  which,  if  God  prosper  me,  I  will 
repay  with  gratitude,  as  I  could  not  get  into  business  for  less 
than  500Z.  to  obtain  a  respectable  living.     Let  the  money  be 
lodged  to-morrow,  Saturday  morning,  by  half -past  eleven  o'clock, 
not  one  moment  sooner,  and  all  shall  be  well  with  you ;  but  if  I 
am  at  all  deceived,  in  any  possible  way,  all  must  fall  on  yourself. 

T.  J.  Platt. 


COURT  OF  CRIMINAL  APPEAL. 

(Before  Wilde,  C.J.,  Aldbbson,  B.,  Wiqhtman,  J., 
Platt,  B.,  and  Williams,  J.) 

January  19,  1860. 

Bodkin  (for  the  prisoner),  after  reading  the  case,  proceeded  to 
contend  that,  whether  the  letter  was  a  threatening  one  or  not, 
within  the  8th  section  of  the  7  &  8  Geo.  4,  c.  29,  was  a  question 
for  the  jury  and  not  for  the  court,  and  that  the  learned  judge 
who  tried  the  case  below  ought  not  to  have  taken  apon  himself 
to  decide  it. 

WiGHTM AN,  J. — But  that  question  is  not  raised  by  the  case 
before  us.  If  it  is  not  one  of  law,  but  one  for  the  jury,  then 
there  is  nothing  for  us  to  decide. 

Bodkin  submitted  that  although  the  point  he  was  upon  was 
not  specifically  stated  in  the  case,  yet  it  might  be  gleaned  from 
it.  Since  it  was  clear  that  the  learned  judge  considered  that  it 
was  a  pure  question  of  law  for  him  to  decide,  the  jury  were  never 
asked  to  say  whether  the  letter  was  a  threatening  one  or  not,  and 
it  was  clear  from  all  the  cases  that  the  question  was  one  for  them. 
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Rbo.  Aldsbsok^  B. — I  do  not  see  how  we  can  enter  upon  this  matter 

sm^th       ^^^*     ^®  cannot  travel  out  of  the  case  reserved  for  us. 

'  *^""  Wilde,  C.  J. — If  the  question  did  not  raise  the  points  you 

Threatenrng    deemed  important,  you  should  have  applied  to  the  learned  judge 

piea^t^—    ^  amend  it.     I  wish  the  bar  generally  to  understand  that  where 

Practice,     the  case  reserved  does  not  in  their  judgment  fully  state   the 

matter  to  be  discussed,  they  may  with  great  propriety  apply  for 

an  amendment,  and  such  application  will  always  receive  attention. 

Bodkin  submitted  that  no  amendment  was  needed  here, 
because  it  was  evident  that  the  jury  had  never  given  any  opinion 
upon  what  it  was  most  material  for  them  to  decide. 

WiGHTMAN,  J. — Why  did  you  not  go  to  the  jury  upon  the 
matter  yourself  ?  What  you  asked  of  the  learned  judge  he 
granted,  but  he  did  not  restrain  you  from  taking  any  course  you 
thought  fit. 

Bodkin. — The  application  was  not  attended  with  any  argument. 
Mr.  Baron  Piatt  merely  said,  I  shall  ask  the  jury  whether  they 
are  satisfied  that  the  prisoner  sent  the  letter,  and  shall  reserve 
the  other  question  for  the  opinion  of  the  judges. 

Aldebson,  B. — It  is  clear  that  we  have  no  power  to  assist  you 
on  that  point.  Your  only  course  now  is  to  endeavour  to  show 
that  this  case  cannot  be  distinguished  from  B.  v.  Pickford. 
There  the  question  was  evidently  not  considered  as  one  entirely 
for  the  jury. 

Bodkin  then  contended  that  the  letter  in  question  contained  no 
menace  within  the  meaning  of  the  Act  of  Parliament.  It  might 
be  that  the  question  whether  the  letter  contained  any  menace  at 
all  was  for  the  jury  to  decide,  but  whether  it  was  such  an  one  as 
the  statute  contemplated  was  for  the  court.  Here  there  was  no 
threat  emanating  from  the  writer  of  the  letter.  He  threatened 
to  do  nothing. 

WiLDB,  C.  J. — Tour  point  is  that  he  was  not  the  person  who 
was  to  do  the  mischief,  although  he  "  hopes  to  be  able  to  separate 
himself  from  the  gang.''  That  looks  very  much  as  if  he  was  one 
of  them. 

Bodkin  contended  that  it  was  not  every  threat  that  was  within 
the  meaning  of  the  act  of  Parliament.  Suppose  a  man  were  to 
demand  money  that  he  alleged  to  be  due  to  him,  and  threaten 
that  if  he  were  not  paid  he  would  bring  an  action,  that  would  be 
in  one  sense  demanding  money  with  menaces,  but  surely  not  in 
a  criminal  sense. 

Aldbrson,  B. — But  there  there  would  be  reasonable  cause. 

Bodkin  submitted  that  the  true  rule  was  laid  down  by  Lord 
EUenborough  in  R,  v.  Southerton  (6  East,  126,  140.)  His  lord- 
ship there  said,  '^  To  obtain  money  under  a  threat  of  any  kind, 
or  to  attempt  to  do  it,  is  no  doubt  an  immoral  action,  but  to 
make  it  indictable  the  threat  miist  be  of  such  a  nature  as  is  caU 
cnlated  to  overcome  a  firm  and  prudent  man.''  Applying  that 
test  to  the  letter  in  question  it  appeared  to  be  a  mere  silly, 
clumsy  contrivance  to  obtain  money,  but  one  not  at  all  calculated 
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to  create  fear  or  alarm  in  any  rational  individual.     Tlie  letter  in        Bbo. 
P%clrford?8  ease  (a)  appeared  to  be  of  znacli  the  same  character       ^' 
as  the  present  one^  and  was  probably  decided  upon  the  ground        ' 

suggested.  ThretUmmg 

WiLLiAMB,  J. — The  judges  do  not  appear  to  have  been  unani-    pua^^ 
mous  in  that  case ;  probably  the  majority  thought  there  was  no      PtacUee. 
sufficient  evidence  of  a  demand,  but  that  it  was  merely  a  request 
to  pay  the  money. 

Aldebson,  B. — Here  we  have  this  sentence — "  Let  the  money 
be  lodged  at  half- past  eleven,  and  all  shall  be  well  with  you/' 
Is  not  that  a  threat  that  if  the  money  is  not  lodged  some  injury 
will  occur. 

Bodkin  argued  that  even  if  the  letter  could  be  construed  to  be 
a  threat,  there  was  nothing  to  show  that  the  writer  was  not 
actuated  by  feelings  of  benevolence  towards  the  individual  to 
whom  it  was  sent. 

Ballantine,  for  the  prosecution  was  not  called  upon. 

Judgment. 

WiLDB,  C.  J. — I  have  listened  with  every  respect  to  the  argu-  Judgment 
ments  that  have  been  addressed  to  the  court,  but  neither  I  nor 
my  learned  brothers  entertain  any  doubt  that  this  letter  contains 
a  demand  of  money  within  the  statute,  and  a  threat  that  if  the 
application  is  not  complied  with  mischief  will  ensue  to  the  prose- 
cutor. The  object  of  the  Legislature  obviously  was  to  prevent 
money  being  extorted  from  individuals  by  working  upon  their 
terrors,  and  we  think  its  exigencies  are  satisfied  where  a  man 
requires  a  sum  of  money  to  be  paid  to  him  by  another,  and  holds 
out  to  the  latter  that  certain  dangers  will  accrue  to  him  on 
refusal,  in  a  way  calculated  to  make  him  part  with  his  money  for 
the  purpose  of  averting  them.  Lord  Ellenborough's  opinion  has 
been  quoted,  that  the  threat  must  be  such  an  one  as  is  likely  to 
overcome  a  firm  and  prudent  man.  It  would  raise  questions  of 
very  considerable  difficulty  indeed  if  we  were  bound  in  every 
case  to  speculate  as  to  the  amount  of   nervous   susceptibility 

(a)  The  letter  in  that  case  wu  eb  follows : — 

*'  Sib, — Ab  yoa  are  a  gentleman,  and  highly  respected  hy  all  who  know  yon,  I  think  it  my 
dnty  to  inform  yon  of  a  conspiracy.  There  is  a  few  yonng  men  who  have  agreed  among 
tbemseWea  to  take  from  yon  personally  a  som  of  money,  or  injure  yonr  property.  I  have  oTer- 
beard  all  the  affair — ^I  mean  to  say  yonr  building  property.  In  the  manner  they  have  planned 
thia  dreadful  undertaking  would  be  a  meet  serious  loss.  They  have  agreed  to  commence  this 
upon  an  appointed  time  in  the  course  of  this  winter,  which  will  be  a  most  dreadful  sight. 
Sir,  I  could  give  you  every  particular  information  how  you  may  preserre  your  property  and 
yonr  person,  and  bow  to  detect  and  secure  the  offenders.  Sir,  if  you  will  lay  me  a  purse  of  30 
sorereigns  upon  the  garden  hedge  close  to  Mr.  Tatler*s  garden  gate,  I  will  leave  a  letter  in  the 
place  to  inform  you  of  the  night  this  is  to  take  place.  I  can  also  inform  you  bow  you  could  be 
sure  to  secure  the  offenders,  but  you  must  keep  all  this  quite  secret,  and  not  make  a  talk  of 
it,  as  it  will  come  to  their  ears,  and  then  they  would  put  it  off  to  another  time.  Sir,  I  hope 
you  will  not  attempt  to  seiie  upon  me  when  I  come  to  take  up  the  money  and  lay  down  the 
note  of  information.  Sir,  you  will  find  I  am  doing  yon  a  most  serious  fayonr.  You  will 
please  excuse  me  in  not  describing  my  name,  but  I  will  make  myself  known  the  day  after  yon 
have  taken  them,  and  be  a  witness  against  them.  I  shall  come  to  lay  down  my  letter  on  the 
let  of  December,  if  I  find  the  money.     Sir,  I  am,  Youu  Umilmowm  Fkibmd.*^ 
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Bbo.        possessed  by  every  indiyidaal  to  whom  such  a  letter  was  sent* 
Smith       ^^  ^^^  demand  and  the  threat  are  such  as  would  be  likely  to 
—  '      affeot  any  man  in  a  sound  and  healthy  state  of  mind^  we  do  not 
^^fT'***^    think  it  necessary  to  go  further  into  the  question  of  nervous 
PUadtng-^    energy.     If,  then,  this  letter  contains  a  demand,  how  is  it  accom- 
Praeiiee.      panied  ?     It  says  that  something  dreadful  will  happen,  which  the 
payment  of  money  will  prevent.     It  expressly  states  that  if  the 
money  be  not  paid  in  a  certain  time  tnat  the  evil  will  occur ; 
"  20,000Z.  would  not  cover  the  horrid  catastrophe ;"  ''the match, 
the  most  dreadful  and  last  resource,  has  been  contemplated  by 
the  cracksman  or  captain  of  this  most  horrid  gang  /'  and  then, 
"  if  you  will  lodge  beneath  that  pip©  250  sovereigns,  unseen  by- 
mortal  eye,  I  swear  by  Almighty  God  most  solemnly  that  the  evil 
shall  be  averted.^^     We  thii&  that  this  is  as  clear  and  as  detest- 
able a  demand  and  a  menace  as  can  reasonably  be  required.    The 
decision  in  B.  -v.  Pickford  we  do  not  mean  to  impugn.     Every 
case  of  this  nature  must  be  judged  of  by  its  circumstances  alone. 
The  demand  of  money  here  is  clear  and  explicit.     The  conse- 
quences  denounced   against  refusal — ^namely,   the  ruin  of  the 
bank,  is  as  obviously  a  threat.     We  are  unanimously  of  opinion 
that  the  facts  proved  satisfy  every  portion  of  the  statute. 

Judgment  for  tJte  Grown. 
Ballantine  for  the  prosecution. 
Bodkin  and  Huddleston  for  the  defence. 
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CENTRAL  CRIMINAL  COURT. 

NoYSMBEB  Session. 

November  29,  1849. 

(Before  Mr.  Justice  Crbsswbll.) 

Reg.  v.  DEWiTT.(a) 

Indictment  under  6^7  Will.  4,  c.  86,  m.  41  and  43. 

In  an  indictment  under  the  43rc?  sect,  of  the  ^  ^  7  Will.  4,  c.  86,  for 

feloniously   causing  a  false   statement    of  the   birth    of  a   child   to   he 

inserted  in  a  register,  evidence  that   the  prisoner  came   to  the  registrar 

and  requested  him  to  register  a  statement  of  a  birth  which  was  proved 

to  be  false,  and  it  was  so  inserted  by  him,  and  the  register  completed : 

Held,  sufficient  to  support  the  indictment. 

Semble — The  difference  between  the  41st  and  43rd  sections  of  that 
act  is,  that  the  former  contemplates  a  case  where  the  false  information 
has  been  given,  but  no  insertion  in  the  register  made;  the  latter  where 
the  information  has  not  only  been  given,  but  aeted  upon  and  inserted 
by  the  registrar. 

THE  prisoner  was  charged  upon  the  following  indictment,  which 
was  drawn  under  the  43rd  section  of  the  6  &  7  Will.  4,  c.  86. 
Central  Criminal  Court,  to  wit. — The  jurors  for  our  Lady  the  indictment. 
Queen,  upon  their  oath  present,  that  Mary  Dewitt,  the  wife  of  First  count. 
Thomas  Dewitt,  late  of  the  parish  of  Saint  Clement  Danes,  in  the 
county  of  Middlesex,  labourer,  on  the  13th  day  of  November,  in 
the  year  of  our  Lord  1849,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  and  within  the  jurisdiction  of  the  said  court,  feloniously 
and  wilfully  did  insert  and  cause  to  be  inserted  in  a  certain  register 
book  of  births,  to  wit,  the  register  book  of  births  made  and  pro- 
vided and  kept  under  and  according  to  the  provisions  of  the  statute 
in  that  behalf  made  and  provided  for  registering  births  in  the  dis- 
trict of  Saint  Clement*  Danes,  in  the  county  of  Middlesex  afore- 
said, a  certain  false  entry  of  a  birth,  purporting  to  be  the  entry  of 
the  birth  of  a  girl  bom  of  the  body  of  one  Ellen  Daley,  at  a  certain 
house  numbered  17,  in  Ship-yard,  Saint  Clement  Danes,  on  the 
1st  day  of  November,  in  the  year  of  our  Lord  1849,  and  which 
said  false  entry  is  as  follows,  that  is  to  say — 

(a)  Reported  by  B.  C.  BoBUiaoH,  Esq.,  Barrister-At-LAw. 
VOIi.  IV.  S 


>0  CBIUINAL  LAW  CASES. 

"  Paoi  27. 

'  1849.   BiKTHS  in  the   District  of   St.  Glehbnt   Dakes,   in  the 
Coanty  of  Middlesex. 


<No 

bon. 

It™.' 

1 

Sei     1    Surnuno    i""^"™   PrJIt™- 

o(             ^'""-  ,  Han  ul 

'     FiLhor,      iJ^Jj„  FBUier. 

1                     '              1 

B!g..«qn-, 
DMtril.tlun, 

Bl^-- 

WhBQ       luro 

lWt<-  ,      of 

l«n^.      Belli  I ' 

tmr, 

1 

11 

r 

i 

183 

1 

1 

lit  NaT. 

1849. 
17,  Ship- 

mant 

DUMl. 

1              1                                   1                    Eli™ 
Ellen  \                   D^ley, 

r/|GLr..       "«';\":'',t?\^'--!l7S- 

Ann.                       Ddej.        ^,,      m^o"-    j.„,i,  Hi. 

'                      CuUonJ                  01em.nt 

1                              1                 D«nn. 

1 

Si 

whereaa  in  truth  and  in  fact  no  girl  was  bom  of  the  body  of  the 
said  Ellen  Dal^  on  the  Ist  day  of  November,  in  the  year  of  oar 
Lord  1849,  at  the  said  house  in  Ship-yard,  Saint  Clement  Danes, 
as  in  the  said  entry  is  falsely  alleged  and  stated,  and  as  the  said 
Mary  Dewitt,  at  the  time  of  the  making  the  said  entry,  well  knew : 
and  whereaa  in  tmth  and  in  fact  no  girl  whatsoever  was  bom  at 
the  aaid  bouse  in  Ship-yard,  Saint  Clement  Danes,  on  the  said  Ist 
day  of  November,  in  the  year  of  our  Lord  1849,  as  in  the  said 
entry  is  falsely  alleged  and  stated,  and  aa  the  said  Mary  Dewitt, 
at  the  time  of  the  making  the  said  false  entry,  well  knew :  and 
whereas  in  tmth  and  in  fact  the  person  who  signed  the  said  false 
entry  as  the  informant  of  the  particulars  of  the  said  supposed  birth 
at  the  said  house  in  Ship-yard,  Saint  Clement  Danes,  was  not  a 
person  of  the  name  of  Ellen  Daley,  but  was  another  and  a  different 
person,  to  wit,  the  said  Mary  Dewitt,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  said  Lady  the  Qneen,  her  crown  and  dignity. 

Second  count. — And  the  jurorsaforesaid,  upon  theiroath  aforesaid, 
do  further  present,  that  the  said  Mary  Dewitt  afterwards,  to  wit, 
on  the  said  13th  day  of  November,  in  the  year  aforesaid,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction 
of  the  said  court,  feloniously  and  wilfully  did  insert  and  caose  to 
be  inserted  in  a  certain  register  book  of  births,  made,  provided, 
and  kept  under  and  according  to  the  provisions  of  the  statute  in 
that  behalf  made  and  provided  for  registering  births  in  the  district 
of  Sslnt  Clement  Danes,  in  the  county  of  Middlesex  aforesaid,  a 
certain  false  entry  of  a  birth,  purporting  to  be  the  entry  of  the 
birth  of  a  girl  bom  of  the  body  of  one  Ellen  Daley,  in  the  said 
house  in  Ship-yard,  Saint  Clement  Danes,  on  the  said  1st  day  of 
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Noyember,  in  the  year  of  onr  Lord  1849^  and  which  said  false        Rbo. 
entry  is  as  follows,  that  is  to  say   [entry  same  as  in  1st  count],  "• 

whereas  in  truth  and  in  fact  no  girl  of  the  name  of  Mary  Ann  was         

bom  on  the  said  1st  day  of  November,  in  the  year  of  our  Lord   Tndietmau^ 

1849,  at  the  said  house  in  Ship-yard,  Saint  Clement  Danes,  as  in  ^  *  J  ^*    ^' 

the  said  entry  is  &lsely  alleged  and  stated,  and  as  the  said  Mary 

Dewitt,  at  the  time  of  the  making  of  the  said  false  entry,  well 

knew :  and  whereas  in  truth  and  in  fact  no  child  whatsoever  was 

bom  at  the  said  house  in  Ship-yard,  Saint  Clement  Danes,  of  the 

body  of  the  said  Ellen  Daley,  on  the  said  1st  day  of  November,  in 

the  year  of  our  Lord  1849,  as  in  the  said  entry  is  falsely  alleged 

and  stated,  and  as  the  said  Mary  Dewitt,  at  the  time  of  the  making 

of  the  said  false  entry,  well  knew,  against  the  form  of  the  statute 

in  such  case  made  and  provided,  and  against  the  peace  of  our  said 

Lady  the  Queen,  her  crown  and  dignity. 

Third  count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid.  Third  coont. 
do  further  present,  that  the  said  Mary  Dewitt  afterwards,  to  wit, 
on  the  said  13th  day  of  November,  in  the  year  of  our  Lord  1849, 
at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within  the 
jurisdiction  of  the  said  court,  feloniously  and  wilfully  did  insert 
and  cause  to  be  inserted  in  a  certain  register  book  of  births,  to  wit, 
the  register  book  of  births,  made,  provided,  and  kept  under  and 
according  to  the  provisions  of  the  statute  in  that  behalf  made  and 
provided  for  registering  births  in  the  district  of  Saint  Clement 
Danes,  in  the  county  of  Middlesex  aforesaid,  a  certain  false  entry 
of  a  birth,  and  which  said  false  entry  is  as  follows,  that  is  to  say 
[entry  same  as  in  1st  count],  whereas  in  truth  and  in  fact,  and  as 
the  said  Mary  Dewitt  then  and  there,  and  at  the  time  of  the  making 
of  the  said  false  entry,  well  knew,  no  woman  of  the  name  of  Ellen 
Daley,  or  of  any  other  name  whatsoever,  had  brought  forth  a  child 
at  the  said  house  in  Ship-yard,  Saint  Clement  Danes,  on  the  said 
1st  day  of  November,  in  the  year  of  our  Lord  1849,  as  in  the  said 
entry  is  falsely  alleged  and  stated :  and  whereas  in  truth  and  in 
fact,  and  as  the  said  Mary  Dewitt,  at  the  time  of  the  making  of 
the  said  false  entry,  well  knew,  no  person  of  the  name  of  Ellen 
Daley  resided  at  the  said  house  in  Ship-yard,  Saint  Clement  Danes, 
on  the  said  18th  day  of  November,  in  the  year  of  our  Lord  1849, 
as  in  the  said  entry  is  falsely  alleged  and  stated,  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Fourth  count. — ^Andthe  jurors  aforesaid,upon  their  oath  aforesaid.  Fourth  coont 
do  further  present,  that  the  said  Mary  Dewitt  afterwards,  to  wit, 
on  the  said  13th  day  of  November,  in  the  year  aforesaid,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction 
of  the  said  court,  in  a  certain  register  book  of  births,  to  wit,  the 
register  book  of  births  made,  provided,  and  kept  under  and  accord- 
ing to  the  provisions  of  the  statute  in  that  behalf  made  and  pro- 
vided for  registering  births  in  the  district  of  Saint  Clement  Danes, 
in  the  county  of  Middlesex  aforesaid,  and  which  said  register  book 
had  then  and  there  printed  upon  each  side  of  every  leaf  of  the  said 

E  2 
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Reo.       register  book  certain  heads  of  information  according  to  the  provi- 
/'  sions  of  the  statute  in  that  behalf  made  and  provided^  and  which 

—  *  said  printed  heads  of  information  upon  each  side  of  every  leaf^  of 
R^*7^"vrii~4.  *^®  ®^^  book  were  as  follows,  that  is  to  say  [same  as  in  1st 
c.  se!  '  count],  feloniously  and  wilfully  did  insert  and  cause  to  be  inserted 
upon  one  side  of  a  leaf  of  the  said  register  book  of  births,  under 
the  said  several  printed  heads  of  information  respectively,  a  certain 
false  entry,  which  said  false  entry,  together  with  the  said  last- 
mentioned  several  printed  heads  of  information  made,  constituted, 
and  purported  to  be  the  entry  of  the  birth  of  a  certain  female  child 
named  Mary  Ann,  born  of  the  body  of  one  Ellen  Daley,  at  a  certain 
house  numbered  17,  in  Ship-yard,  Saint  Clement  Danes,  on  the 
1st  day  of  November,  in  the  year  of  our  Lord  1849,  and  which 
said  false  entry  is  as  follows,  that  is  to  say  [entry  same  as  in  1st 
count],  whereas  in  truth  and  in  fact,  and  as  the  said  Mary  Dewitt 
then  and  there,  and  at  the  time  of  the  making  of  the  said  false 
entry,  well  knew,  no  girl  named  Mary  Ann  was  bom  on  the  said 
1st  day  of  November,  in  the  year  of  our  Lord  1849,  in  the  said 
house  in  Ship-yard,  Saint  Clement  Danes,  of  the  body  of  the  said 
Ellen  Daley,  as  in  the  said  entry  is  falsely  alleged  and  stated :  and 
whereas  in  truth  and  in  fact,  and  as  the  said  Mary  Dewitt  then 
and  there,  and  at  the  time  of  the  making  of  the  said  false  entry, 
well  knew,  no  person  of  the  name  of  Ellen  Daley  had  brought  forth 
a  child  at  the  said  house  in  Ship-yard,  Saint  Clement  Danes,  on 
the  said  1st  day  of  November,  in  the  year  of  our  Lord  1849,  as  in 
the  said  entry  is  falsely  alleged  and  stated :  and  whereas  in  truth 
and  in  fact,  and  as  the  said  Mary  Dewitt  then  and  there,  and  at 
the  time  of  the  making  the  said  false  entry,  well  knew,  no  person 
of  the  name  of  Ellen  Daley  resided  at  the  said  house  in  Ship- 
yard, Saint  Clement  Danes,  as  in  the  said  entry  is  falsely  alleged 
and  stated :  and  whereas  in  truth  and  in  fact  the  person  who  signed 
the  said  false  entry  as  the  informant  of  the  particulars  of  the  said 
supposed  birth  at  the  said  house  in  Ship-yard,  Saint  Clement 
Danes,  was  not  a  person  of  the  name  of  Ellen  Daley,  as  in  the 
said  entry  is  falsely  alleged  and  stated,  but  was  another  and  a 
different  person,  to  wit,  the  said  Mary  Dewitt,  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace 
of  our  said  Lady  the  Queen,  her  crown  and  dignity. 
Fifth  count.  Fifth  count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 

do  further  present,  that  the  said  Mary  Dewitt  afterwards,  to  wit, 
on  the  said  13th  day  of  November,  in  the  year  aforesaid,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction 
of  the  said  court,  feloniously  and  wilfully  did  insert  and  cause  to  be 
inserted  in  a  certain  register  book  of  births,  to  wit,  the  register 
book  of  births  made,  provided,  and  kept  under  and  according  to  the 
provisions  of  the  statute  in  that  behalf  made  and  provided  for 
registering  births  in  ihe  district  of  Saint  Clement  Danes,  in  the 
county  of  Middlesex  aforesaid,  a  certain  false  entry  of  a  birth,  that 
is  to  say,  of  the  birth  of  a  girl  of  the  body  of  one  Ellen  Daley,  at 
a  certain  house  numbered  1 7,  in  Ship-yard,  Saint  Clement  Danes, 
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in  the  parish  aforesaid^  against  the  form  of  the  statute  in  such  case        Bbo. 
made  and  provided,  and  against  the  peace  of  our  said  Lady  the      ..  ^• 
Queen,  her  crown  and  dignity.  

The  evidence  established  that  the  woman  had  gone  to  the  regis-  ^"^•S^^T" 
trar  of  the  district  in  which  she  lived,  and  requested  to  have  a  child  ^  ^J.  86. 
registered.  The  registrar  asked  her  the  usual  questions  as  to 
whether  she  was  the  mother,  where  and  when  the  child  was  bom, 
its  sex,  Ac,  and  her  answers  were  entered  in  the  register  book. 
She  was  asked  her  name,  and  she  gave  that  of  Ellen  Daley,  and 
so  signed  the  register.  The  registrar  signed  his  name,  and  the 
register  was  completed.  It  was  clearly  proved  that  these  answers 
were  false,  and  that  her  name  was  Dewitt. 

Prendergast,  jun.,  for  the  defence,  contended  that  the  48rd  section 
of  the  act  did  not  apply  to  a  case  like  this,  which  rather  came 
within  the  41st  section,  (a)  If  this  was  a  felony^  it  was  difficult  to 
say  what  was  a  misdemeanor  under  the  41st  sect.  The  prisoner 
did  no  more  than  make  a  statement  and  give  information;  the 
inserting  it  in  the  book  was  the  act  of  the  registrar.  Surely  an  act 
of  his  could  not  make  that  a  felony  which,  without  it,  would  be  a 
mere  misdemeanor. 

Bodkin,  for  the  prosecution,  said  that  there  was  some  doubt  in 
the  mind  of  the  registrar-general  as  to  whether  the  43rd  section 
did  apply  to  a  case  like  this,  although  he  himself  had  framed  the 
indictment  in  accordance  with  what  seemed  to  him  to  be  the  law. 
It  had  been  suggested  that  possibly  the  43rd  section  was  only  meant 
to  apply  to  cases  in  which  there  had  been  an  improper  interference 
with  a  register  already  completed,  otherwise  there  would  be  scarcely 
any  necessity  for  the  41st  section,  as  the  offence  there  referred  to 
would,  without  the  act,  have  been  punishable  as  a  misdemeanor, 
being  an  attempt  to  commit  a  felony.  If  there  was  any  doubt  about 
the  construction,  it  would  be  more  satisfactory  that  the  point  should 
be  reserved. 

Cbesswell,  J.  (after  consulting  Alderson,  B.,  who  was  in  the  Jadgment. 
adjoining  court.) — My  learned  brother  Alderson  concurs  with  me 
that  if  the  prisoner  applied  to  the  registrar  to  insert  a  certain  state- 
ment, and  he  did  insert  it,  that  she  in  truth  caused  it  to  be  inserted 
within  the  43rd  section  of  the  statute.  As  to  the  «ct  of  the  regis- 
trar making  that  a  felony  which  would  otherwise  be  a  misdemeanor, 
try  it  in  this  way : — A.  gives  poison  to  B.,  with  directions  that  he 

(a)  The  4l8t  section  a  as  follows : — 

"  And  be  it  enacted,  that  every  person  who  shall  wilfnllj  make,  or  cause  to  be  made,  for  the 
pnrpoee  of  being  inserted  in  anj  register  of  birth,  death,  or  marriage,  anj  false  statement  tonch- 
iag  any  of  the  particnlars  herein  required  to  be  known  and  registered,  shall  be  subject  to  the 
same  pains  and  penalties  as  if  he  were  guilty  of  perjury." 

43rd  sect — ''And  be  it  enacted,  that  every  person  who  shall  wilfully  destroy  or  injure,  or 
eause  to  be  destroyed  or  injured,  any  such  register  book,  or  any  part  or  certified  copy  of  any 
part  thereof,  or  shall  falsely  make  or  counterfeit,  or  cause  to  be  ftdsely  made  or  counterfeited, 
any  part  of  any  such  register  book  or  certified  copy  thereof,  or  shall  wilfully  insert,  or  cause  to 
be  inserted,  in  any  register  book  or  certified  copy  thereof,  any  false  entry  of  any  birth,  death,  or 
marriage,  or  shall  wilfully  give  any  false  certificate,  or  shall  certify  any  writing  to  be  a  copy  or 
extract  of  any  reciater  book,  knowing  the  same  register  to  be  false  in  any  part  thereof,  or  shall 
Icnrge  or  counterfeit  the  Seal  of  the  register  offioe,  shall  be  guilty  cf  felony.** 
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Reg.        Bhould  administer  it  to  C.^  B.  suspects  it  to  be  poison^  and  does  not 

*'•  administer  it.     A,  will  have  been  guilty  of  a  misdemeanor.     But 

—  '      suppose  B.  has  no  suspicion^  administers  the  poison^  and  C.  dies^ 

R^*f^wm\  ^^^^  '^'  ^®  ff'^^y  ^^  murder ;  and  yet  his  act  was  the  same  in  both 

&86.      'cases.       Entertopining  no  doubt   upon  the  point,   I   decline  to 

reserve  it. 

The  prisoner  was  convicted. 


CENTRAL  CRIMINAL  COURT. 

August  Session,  1849. 

August  21,  1849. 

Reg.  v.  Jacobs  and  TABRANT.(a) 

Evidence — Confession  made  upon  inducement. 

An  inducement  or  threat  offered  by  a  master  to  one  of  two  apprentices 
jointly  (zccused  of  larceny  unll  not,  though  offered  in  the  presence  of  the 
other,  preclude  the  reception  in  evidence  of  a  confession  immediately 
made  by  the  other. 

THE  prisoners  were  indicted  for  larceny.  It  was  proved  that 
they  were  apprentices  in  the  service  of  the  prosecutor,  and 
that  he,  suspecting  Tarrant  had  robbed  him,  told  him  that  if  he 
did  not  confess  he  would  send  for  a  constable.  Jacobs  was  near 
at  the  time,  and  could  hear  what  took  place.  Tarrant  then  said 
that  he  had  robbed  him  (the  prosecutor),  and  that  Jacobs  had 
robbed  him  too.  Jacobs  then  came  forward  and  said,  "  You  are  a 
liar ;  I  have  only  taken  one  handkerchief .'' 

Parry  (for  the  prisoner  Jacobs)  contended  that  the  statement 
made  by  him  was  inadmissible.  A  threat  had  been  made  by  the 
prosecutor  in  the  presence  of  Jacobs,  who  might  well  believe  that 
the  threat  applied  to  him  as  well  as  to  Tarrant,  and  it  was  the 
influence  of  that  threat  that  procured  the  confession. 

OlarTcson,  for  the  prosecution. — The  statement  of  Jacobs  is  cer- 
tainly admissible.  No  threat  was  made  to  him,  and  his  state- 
ment seems  to  have  been  drawn  from  him  rather  by  what  was  said 
by  the  other  prisoner  than  by  the  msister. 

The  Common  Serjeant  (after  consulting  Mr.  Justice  Erie). — I 
have  consulted  Mr.  Justice  Erie,  and  he  entirely  agrees  with  me, 
that  an  inducement  or  threat  offered  to  one  person  cannot  affect 
the  admissibility  of  a  confession  made  by  another,  although  that 
other  happened  to  be  present  when  the  inducement  was  offered. 

The  prisoners  were  convicted. 

Clarfcson  for  the  prosecution. 

Parry  for  the  prisoner  Jacobs. 

(a)  Beported  by  B.  G.  Bobinson,  Esq.,  Barrister-aULaw. 
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CENTRAL  CRIMINAL  COURT. 

Decembeb  Session^  1849. 

December  19,  1849. 

(Before  Mr.  Justice  CoLEBiDaB  and  Mr.  Baron  Rolfe.) 

Reg.  v.  MoNKHonsE.(a) 

Wounding  with  intent  to  murder. 

How  far  on  such  an  indictment  proof  of  drunkenness  on  the  part  of  the 
prisoner,  at  the  time  of  the^  (jUleged  act,  should  influence  the  jury  in 
deciding  the  question  of  intent 

T^HE  prisoner  was  indicted  for  feloniously  discharging  a  loaded 
■^  pistol  at  John  Farmer  Monkhouse^  with  intent  to  murder  him. 
Other  counts  stated  his  intent  to  be  to  maim  and  disable  and  to  do 
grievous  bodily  harm. 

Ballantine  (with  whom  was  Suddleston)  for  the  defence,  called 
witnesses  who  deposed  to  the  prisoner's  having  been  in  a  state  of 
intoxication  shortly  before  the  time  when  the  act  was  committed, 
and  in  his  address  to  the  jury  argued  that,  to  justify  them  in 
finding  the  prisoner  guilty  of  the  full  offence,  they  must  be  satis- 
fied, quite  independently  of  any  considerations  derived  from  the 
nature  of  the  act  itself,  that  the  prisoner  had  in  his  mind  at  the 
time  one  of  the  intents  laid  in  the  indictment.  It  was  not  enough 
to  warrant  a  verdict  on  the  first  count,  that  if  the  prosecutor  had 
died  the  crime  would  have  amounted  to  murder;  and  he  cited 
Beg.  V.  Cruise  (8  C.  &  P.  546.)  The  charge  there  was  an  attempt 
to  murder  a  child,  and  Patterson,  J.,  in  charging  the  jury,  said 
**  You  must  be  satisfied  that  when  he  inflicted  the  violence  he 
had  in  his  mind  a  positive  intention  of  murdering  that  child ;  and 
even  if  he  did  it  under  circumstances  which  would  have  amounted 
to  murder,  if  death  had  ensued,  that  would  not  be  sufficient,  unless 
he  actually  intended  to  commit  murder.^'  ''  It  appears  that  the 
prisoner  was  drunk,  and  although  drunkeness  is  no  excuse  for 
any  crime  whatever,  yet  it  is  often  of  very  great  importance  in 
cases  where  it  is  a  question  of  intention.  A  person  may  be  so 
drunk  as  to  be  utterly  unable  to  form  any  iutention  at  all,  and  yet 
he  may  be  guilty  of  very  great  violence.** 

CoLBEiDQE,  J.  (to  the  jury.) — There  are  two  points  for  your  Judgment. 
consideration, — first,  as  to  the  act;  second,  as  to  the  intent.  With 
regard  to  the  latter,  the  allegation  respecting  it  in  the  indictment 
must,  no  doubt,  be  proved  to  your  satisfaction,  before  you  can  find 
the  prisoner  guilty  upon  the  full  charge.  The  inquiry  as  to  in- 
tent is  &ur  less  simple  than  that  as  to  whether  an  act  has  been 

(•)  Beporied  by  B.  C.  BoBorsoKi  Esq.,  Banis(er*at-Law. 
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Reg. 

V. 
MONKHOUSE. 

Wounding 
with  intenL 


JadgmenL 


committed^  becaase  yon  cannot  look  into  a  man^s  mind  to  see  what 
was  passing  there  at  any  given  time.  What  he  intends  can  only 
be  judged  of  by  what  he  does  or  says,  and  if  he  says  nothing,  then 
his  acts  alone  must  guide  you  to  your  decision.  It  is  a  general 
rule  in  criminal  law,  and  one  founded  on  common  sense,  that 
juries  are  to  presume  a  man  to  do  what  is  the  natural  conse- 
quence of  his  act.  The  consequence  is  sometimes  so  apparent  as 
to  leave  no  doubt  of  the  intention.  A  man  could  not  put  a  pistol 
which  he  knew  to  be  loaded  to  another's  head,  and  fire  it  off ^  with- 
out intending  to  kill  him ;  but  even  there  the  state  of  mind  of  the 
party  is  most  material  to  be  considered.  For  instance,  if  such 
an  act  were  done  by  a  bom  idiot,  the  intent  to  kill  could  not  be  in- 
ferred from  the  act.  So,  if  the  defendant  is  proved  to  have  been 
intoxicated,  the  question  becomes  a  more  subtle  one ;  but  it  is  of 
the  same  kind,  namely,  was  he  rendered  by  intoxication  entirely 
incapable  of  forming  the  intent  charged  f  The  case  cited  is  one  of 
great  authority>  from  the  eminence  of  the  learned  judge  who 
decided  it.  The  only  difficulty  is,  in  knowing  whether  we  get  the 
very  words  of  the  judge  from  the  case  quoted ;  and  even  if  we  do, 
whether  all  the  facts  are  stated  which  induced  him  to  lay  down 
the  particular  rule.  Although  I  agree  with  the  substance  of  what 
my  brother  Patterson  is  reported  to  have  said,  I  am  not  so  clear  as 
to  the  propriety  of  adopting  the  very  words.     If  he  said  that  the 

1'ury  could  not  find  the  intent  without  being  satisfied  it  existed, 
shall  so  lay  it  down  to  you ;  the  only  difference  between  us  is 
as  to  the  amount  and  nature  of  the  proof  sufficient  to  justify  you 
in  coming  to  such  a  conclusion.  Under  such  circumstances  as 
these,  where  the  act  is  unambiguous,  if  the  defendant  was  sober,  I 
should  have  no  difficulty  in  directing  you  that  he  had  the  intent 
to  take  away  life,  where,  if  death  had  ensued,  the  crime  would 
have  been  murder.  Drunkenness  is  ordinarily  neither  a  defence 
nor  excuse  for  crime,  and  where  it  is  available  as  a  partial  answer 
to  a  charge,  it  rests  on  the  prisoner  to  prove  it,  and  it  is  not 
enough  that  he  was  excited  or  rendered  more  irritable,  unless  the 
intoxication  was  such  as  to  prevent  his  restraining  himself  from 
committing  the  act  in  question,  or  to  take  away  from  him  the 
power  of  lorming  any  specific  intention.  Such  a  state  of  drunk- 
enness may  no  doubt  exist.  To  ascertain  whether  or  not  it  did 
exist  in  this  instance,  you  must  take  into  consideration  the  quan- 
tity of  spirit  he  had  taken,  as  well  as  his  previous  conduct.  His 
conduct  subsequently  is  of  less  importance,  because  the  conscious- 
ness (if  he  had  any)  of  what  he  had  done  might  itself  beget  con- 
siderable excitement.  You  must  not  find  him  guilty  of  one  of 
these  intents  on  mere  guess,  but,  on  the  other  hand,  I  am  bound 
to  tell  you  that  if  you  think  one  or  all  of  them  existed,  there 
is  evidence  sufficient,  in  point  of  law,  to  justify  you  in  saying  so. 

The  prisoner  was  found  guilty,  on  the  count  charging  an  intent 
to  do  ffrieviouB  bodily  harm. 

Bodkin  for  the  prosecution. 

Ballantvne  and  HuddUsUm  for  the  defence. 
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CENTRAL  CRIMINAL   COURT. 

NOVBMBHB   SSSSION. 

November  29,  1849. 

ReQ.  v.  FBANCBS.(a] 

Insanity — Evidence — Examination  of  inedical  witnesses. 

On  a  trial  for  murder^  evidence  was  called  on  the  prisoner's  bekaff,  to 
prove  his  insanity,  A  plu/sician,  who  had  been  in  court  during  the 
whole  trial,  was  then  called  on  the  part  of  the  prosecution,  and  asked 
whether,  having  heard  the  whole  evidence,  he  was  of  opinion  that  the 
piisoner,  at  the  time  he  committed  the  alleged  act,  was  of  unsound  mind? 

Held,  notwithstanding  the  opinion  of  the  judges  in  Reg,  v.  McNaghten 
(1  C,  4r  K,  180),  that  such  a  question  ought  not  to  he  put,  hut  that 
the  proper  mode  of  examination  was  to  take  particular  facts,  and 
assuming  them  to  he  true,  to  ask  the  vntness  whether,  in  his  judgment, 
they  were  indicative  of  insanity  on  the  part  of  the  prisoner  at  the  time 
the  alleged  act  was  committed  f 

THE  prisoner  was  indicted  for  wilful  murder.  The  defence  was 
that  the  prisoner^  at  the  time  he  committed  the  act  which  caused 
the  death,  was  in  a  state  of  insanity,  and  witnesses  were  called  on 
the  part  of  the  prisoner  to  show  that  insanity  had  existed  in  many 
members  of  the  prisoner's  family,  and  that  he  himself  had  been 
insane  three  years  previous.  At  the  close  of  the  case  for  the 
defence,  a  physician,  who  had  been  in  court  during  the  whole  case, 
was  put  into  the  witness-box,  and  asked  by 

Bodkin  (for  the  prosecution),  whether,  from  all  the  evidence  he 
had  heard  both  for  the  prosecution  and  the  defence,  he  was  of 
opinion  that  the  prisoner,  at  the  time  he  did  the  act  in  question. 
was  of  unsound  mind  ? 

AxDXBSON,  B. — I  cannot  allow  such  a  question  to  be  put. 

Bodkin  quoted  the  case  of  Beg,  v.  McNaghten  (8  Scott's 
N.  R.  595,  1  C.  &  K.  180),  in  which  the  judges,  in  stating 
their  opinions  to  the  House  of  Lords,  observed,  that  such  a 
question  might  be  put.  The  following  question  was  submitted 
to  them:  ''Can  a  medical  man,  conversant  with  the  disease  of 
insanity^  who  never  saw  the  prisoner  previously  to  the  trial, 
but  who  was  present  during  the  whole  trial  and  the  examination 
of  all  the  witnesses,  be  asked  as  to  the  state  of  the  prisoner's 
mind  at  the  time  of  the  commission  of  the  alleged  crime,  or 
his  opinion  whether  the  prisoner  was  conscious,  at  the  time  of 
doing  the  act,  that  he  was  acting  contrary  to  law,  or  whether 
he  wae  labouring  under  any^  and  what^  delusion  at  the  timef" 

(a)  Bspoitad  by  B.  C  BoBunoSi  Esq.,  BarriBt6r«At*Law. 
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Rbo.  The  answer  of  tlie  jndges  was  this  :  "  We  think  the  medical  man^ 
-    **  under  the  circumstances  supposed^  cannot  in  strictness  be  asked 

his  opinion  in  the  terms  above  stated^  because  each  of  those  ques- 
Evidence—  tions  involves  the  determination  of  the  truth  of  the  facts  deposed 
''*"*^'  to,  which  it  is  for  the  jury  to  decide,  and  the  questions  are  not 
mere  questions  upon  a  matter  of  science,  in  which  case  such  evi- 
dence is  admissible ;  but  where  the  &cts  are  admitted,  or  not  dis- 
puted, and  the  question  becomes  substantially  one  of  science  only, 
it  may  be  convenient  to  allow  the  question  to  be  put  in  that 
general  form,  though  the  same  cannot  be  insisted  on  as  a  matter 
of  right/^ 

Gbbsswbll,  J. — ^That  case  decides  that  the  question  cannot  be 
put  as  a  matter  of  right. 

Aldbbson,  B. — ^And  I  do  not  think  it  ought  to  be  put  at  all. 
I  am  quite  sure  that  decision  was  wrong.  The  proper  mode  is  to 
ask  what  are  the  symptoms  of  insanity,  or  to  take  particular  &cts, 
and  assuming  them  to  be  true,  to  ask  whether  they  indicate  in- 
sanity on  the  part  of  the  prisoner.  To  take  the  course  suggested 
is  really  to  substitute  the  witness  for  the  jury,  and  allow  him  to 
decide  upon  the  whole  case.  The  jury  have  the  facts  before  them, 
and  they  alone  must  interpret  them  by  the  general  opinions  of 
scientific  men. 

Cbesswell,  J.  concurred. 

The  prisoner  was  acquitted. 

Bodkin  and  Olerk  for  the  prosecution. 

BaUantine  and  Robinson  for  the  defence. 
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CaOWN  CASE  RESERVED. 

COURT    OP    CRIMINAL   APPEAL    (IRELAND). 

At  the  Judges^  Chambebs^  Foub  Coubts^  Dublin. 

December  8, 1849. 

(Before  Blacebubne^  C.  J.  Q.  B.^  Dohsbtt^  C.  J.  C.  B.^ 
Pebbin^  J.^  Ball^  J,,  and  Jackson^  J.) 

Reg.  v.  OTWAY.(ft) 

Statute  11  <{■  12  Vict  c.  2,  Prevention  of  Crime  and  Outrage 

{Ireland)  Act, 

In  an  indictment  against  a  traverser,  under  11  ^  12  Vict  c.  2,  for 
having  in  Ms  possession,  in  a  proclaimed  district,  firearms  and  am^ 
munition,  without  licence,  it  was  averred  that  the  proclamation  and 
notice  required  by  the  act  had  been  duly  publish^  in  the  Dublin 
Gazette,  and  duly  posted  according  to  the  provisions  of  the  act  No 
proof  of  posting  throughout  the  entire  district  mentioned  in  the  pro- 
clamation  having  been  given,  and  the  traverser  being  convicted  on 
case  reserved,  pursuant  to  11  ^  12  Vict  c.  78,  for  the  Court  oj 
Criminal  Appeal,  the  principal  question  was,  whether  it  was  necessary 
to  prove  Vie  posting  of  the  proclamation  as  directed  by  the  2nd 
section  to  sustain  the  conviction  f 

Held,  that  the  2nd  count  of  the  indictment,  framed  under  the  9t/t 
section,  was  sufficiently  sustained,  as  it  was  only  necessary  to  prove  the 
issuing  of  the  proclamation  to  sustain  a  conviction  for  carrying  arms 
contrary  to  the  provisions  of  the  9th  section,  and  that  the  averment 
"and  duly  posted"  was  an  immaterial  and  unnecessary  averment, 
which  did  not  require  to  be  proved,  and  might  be  struck  out  as  mere 
surplusage,  and  that  the  conviction  on  the  2nd  count  was  right 

THIi  following  case  was  reserved  from  the  Session  of  the 
Commission  of  the  Court  of  Oyer  and  Terminer  and  Gaol 
Delivery,  held  at  Green-street,  Dublin,  on  the  25th  day  of 
October,  1849.     Crampton  and  Ball,  Justices. 

Case. 

Samuel  Otway  was  tried  before  Judge  Crampton  and  myself,  at 
the  last  commission  for  the  county  of  the  city  of  Dublin,  on  an 
indictment  under  the  11  &  12  Vict.  c.  2,  for  having  in  his  pos- 
session, in  a  proclaimed  district,  fire-arms  and  ammunition  without 
licence. 

(a)  fi«portod  by  Biobabd  B*  MoGAUsLAn>i  £iq.,  Bacriftar-At-Law* 
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Bbg. 

Otway. 

Preventumof 

Outrage  Ad 

(Irtland.) 


Case. 


IndictmeDt. 


It  was  averred  in  tlie  indictment^  tliat  the  proclamation  and 
notice  required  by  the  act  had  been  duly  published  in  the  Dublin 
Oazette,  '^  and  duly  posted  according  to  the  provisions  of  the  act/^ 

By  the  2nd  section  of  the  11  Vict.  c.  2,  it  is  enacted  ''that 
printed  copies  of  every  proclamation  issued  thereunder  shall  be 
posted  on  or  near  to  the  aoors  of  all  places  of  public  worship,  and 
of  every  police  station  and  barrack  within  the  district  named  in 
such  proclamation.  By  the  11th  section  of  the  same  statute  it  is 
enacted,  *'  that  from  and  after  the  day  named  in  such  proclamation, 
it  shall  be  lawful  for  the  Lord  Lieutenant,  by  notice  to  be  pub- 
lished in  the  Dvhlin  Oazettey  and  posted  as  hereinbefore  meniionedy 
to  require  all  persons  oh  or  before  a  day  to  be  named  in  such 
notice,  to  bring  in  and  deposit  their  arms  as  therein  mentioned/' 

The  fact  of  the  traverser  having  had  the  arms  and  ammunition 
in  his  possession,  as  charged  in  the  indictment,  was  established.  It 
was  also  proved  that  the  proclamation  had  been  posted  on  every 
police  station,  and  every  military  barrack  in  the  county  of  the  city 
of  Dublin,  and  on  several  places  of  public  worship  within  the  A 
division  of  police,  being  part  of  the  county  of  the  city  of  Dublin : 
Also,  that  the  notice  required  by  the  act  had  been  posted  in  or 
near  the  doors  of  aU  places  of  pubUc  worship  and  police  stations, 
within  the  A  division  of  police. 

The  district  named  in  the  proclamation  comprised  the  entire  of 
the  county  of  the  city  of  Dublin,  and  no  proof  was  made  of  the 
posting  of  the  proclamation  or  notice  in  any  part  of  that  district, 
save  as  above  mentioned. 

On  the  part  of  the  traverser  it  was  insisted,  that  the  offence 
charged  by  the  indictment  had  not  been  established,  inasmuch  as 
it  had  not  been  proved  that  the  proclamation  and  notice  had  been 
posted  on  every  place  of  public  worship  and  every  police  station 
and  barrack  throughout  the  entire  county  of  the  city  of  Dublin, 
being  the  district  named  in  the  proclamation.  Counsel  for  the 
crown  and  the  other  side,  contended,  that  in  respect  of  the  posting 
of  the  proclamation  and  notice  required  by  the  2nd  and  11th 
sections  the  act  was  directory  only,  and  that  sufficient  publicity 
was  given  to  both  documents  by  the  posting  which  had  been 
proved.  We  reserved  the  question  as  to  the  sufficiency  of  the 
posting,  for  the  consideration  of  the  judges,  under  the  11  &  12 
Vict.  c.  78,  and  we  left  the  case  to  the  jury,  who  found  the  prisoner 
guilty. 

We  postponed  sentence  until  the  question  should  be  considered 
and  decided,  and  in  the  meantime  we  admitted  the  traverser  to 
bail.  (Signed)  N.  Ball. 

County  of  the  city  of  Dublin,  to  wit. — The  jurors  for  our  Lady 
the  Queen,  upon  their  oath,  do  say  and  present,  that  after  the  20th 
day  of  December,  which  was  in  the  year  of  our  Lord  1847,  to  wit, 
upon  the  18th  day  of  July,  in  the  year  of  our  Lord  1848,  his 
Excellency  the  Lord-Lieutenant  of  Ireland,  by  and  with  the 
advice  of  the  Privy  Council  of  Ireland,  did,  in  pursuance  and 
execution  of  an  act  paased  ia  the  eleventh  year  of  our  Sovereign 
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Lady  the  now  Queen^  intitaled  ''  An  Act  for  the  better  Prevention        Bbg. 
of  dnme  and  Outrage  in  certain  parts  of  Ireland^  until  the  1st  of  *'* 

December^  1849,  and  to  the  end  of  the  then  next  Session  of  Par-  ^wat. 
liament/'  at  Dublin,  in  the  county  of  the  city  of  Dublin,  declare  PrsvenHon  of 
by  proclamation,  then  and  there  duly  pubUshed  in  the  Bvhlin  %^^J^f 
Gazette,  and  also  then  and  there  duly  posted,  with  an  abstract  of 
the  provisions  of  the  said  act  at  the  root,  according  to  the  pro- 
visions of  the  said  act,  that  from  and  after  the  20th  day  of  July, 
1848,  in  the  said  proclamation  mentioned,  the  said  act  should  apply 
to  and  be  in  force  for  the  county  of  the  city  of  DubUn.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid^  do  further  say  and  pre- 
sent, that  after  the  said  20th  day  of  July,  named  in  the  said 
proclamation,  and  whilst  the  said  act  was  and  continued  to  be  in 
full  force  and  effect  in  and  for  the  said  county  of  the  city  of 
Dublin,  to  wit,  upon  the  21st  day  of  July,  1848,  at  Dublin,  within 
the  said  county  of  the  city  of  Dublin,  his  Excellency  the  Lord- 
Lieutenant  of  Ireland  did,  by  notice  then  and  there  duly  pub- 
lished in  the  Dublin  Gazette,  and  then  and  there  duly  posted 
according  to  the  provisions  of  the  said  act,  require  all  persons  not 
being  justices  of  the  peace,  or  persons  in  Her  Majesty^s  naval  or 
military  service,  or  in  the  service  of  the  revenue,  or  in  the  police 
or  constabulary  force,  or  special  constables,  or  persons  duly  licensed 
to  kill  game,  or  persons  to  whom  any  licence  had  been  granted 
under  the  said  act,  residing  or  being  within  the  district  included 
in  the  said  proclamation,  that  is  to  say,  within  the  said  county  of 
the  city  of  Dublin,  on  or  before  the  25th  day  of  July,  1848,  to 
deposit  and  leave  at  ,  within  the  said  dis-  indictment. 

trict,  or  at  the  police  station  or  barrack  nearest  to  his,  her  or  their 
residence,  all  and  every  gun  or  guns,  pistol  or  pistols,  or  other 
fire-arm  or  fire-arms,  and  any  part  or  parts  of  any  gun,  pistol  or 
other  fire-arms,  and  any  sword  or  swords,  cutlass  or  cutlasses,  pike 
or  pikes,  bayonet  or  bayonets,  and  any  bullets,  gunpowder  and 
ammunition,  which  he,  she,  or  they  may  have  in  his,  her,  or  their 
custody,  power,  or  possession.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  say,  that  after  the  said  25th  of 
July,  1848,  in  the  said  notice  mentioned,  and  whilst  the  said  pro- 
clamation was  in  force  and  not  revoked,  and  whilst  the  said  act 
did  apply  to  the  said  county  of  the  city  of  Dubhn,  Samuel  Otway, 
late  of  James's-street,  in  the  said  county  of  the  city  of  Dublin, 
being  an  evil-disposed  person,  on  the  6th  day  of  August,  in 
the  13th  year  of  the  reign  of  our  said  Sovereign  Lady  the  now 
Queen,  at  Dublin  aforesaid,  within  the  said  county  of  the  city  of 
Dublin,  specified  in  the  said  proclamation  and  notice,  unlawfully, 
knowingly,  and  contrary  to  the  provisions  of  the  said  act,  had  in 
his  custody,  power  and  possession,  one  pistol,  fifty-seven  bullets, 
fifty  ball-cartridges,  and  half-a-pound  weight  of  gunpowder,  then 
and  there  not  bein^  a  justice  of  the  peace  (as  negativing  the  ex- 
ceptions), against  the  peace  of  our  said  Lady  the  Queen,  I^er  crown 
and  dignity,  and  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided.    And  the  jurors  aforesaid,  upon  their  oath  Second  count. 
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Rbo.       aforesaid^  do  fartHer  say  and  present^  that  after  tlie  20tli  day  of 
Q^^j^^      December,  which  was  in  the  year  of  our  Lord  1847,  to  wit,  upon 
— -  *      the  18th  day  of  July,  in  the  year  of  our  Lord  1848,  his  Excellency 
l^weniUmof  jj^q  Lord- Lieutenant  of  Ireland,  by  and  with  the  advice  of  the 
(^rrtUmd.)     Privy  Council  of  Ireland,  did,  in  pursuance  and  execution  of  an 
act  passed  in  the  11th  year  of  the  reign  of  our  Sovereign  Lady  the 
now  Queen,  intituled  ''An  act"  (as  in  the  Ist  count)  at  Dublin,  in 
the  county  of  the  city  of  Dublin,  declare  by  proclamation,  then 
and  there  duly  published  in  the  Dublin  Oaaette  {and  then  and  there 
duly  posted,  with  an  abstract  of  the  provisions  of  the  said  act  ai  the 
foot,  according  to  the  provisions  of  the  said  act),  that  from  and  after 
the  20th  day  of  July,  1848,  in  the  said  proclamation  mentioned, 
the  said  act  should  apply  to,  and  be  in  force  for,  the  county  of  the 
city  of  Dublin.     And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  say,  that  after  the  said  20th  day  of  July,  1848,  and 
whilst  the  said  proclamation  was  in  force,  and  not  revoked,  and 
whilst  the  said  act  did  apply  to  the  said  county  of  the  city  of 
Dublin,  the  said  Samuel  Otway,  on  the  said  6th  day  of  August, 
in  the  13th  year  of  the  reign  of  our  said  Sovereign  Lady  the  now 
Queen,  at  Dublin  aforesaid,  in  the  said  county  of  the  city  of 
Dublin  aforesaid,  specified  in  the  said  proclamation,  unlawfully, 
knowingly,  and  contrary  to  the  provisions  of  the  said  act,  did  carry 
and  have,  within  the  said  county  of  the  city  of  Dublin,  elsewhere 
than  in  his  dwelling-house,  to  wit,  on  the  person  of  Imn  the  said 
Samuel  Otway  aforesaid,  in  the  said  county  of  the  city  of  Dublin 
aforesaid,  one  pistol,  fifty-seven  bullets,  fifty  ball-cartridges,  and 
half-a-pound  weight  of  gunpowder,  the  said  Samuel  Otway,  then 
and  there  not  being  a  justice  of  the  peace,  and  not  being  a  person 
in  Her  Majesty's  naval  or  military  service,  or  in  the  coast-guard 
service,  or  in  the  service  of  the  revenue,  or  in  the  police  or  con- 
stabulary force,  and  not  being  a  special  constable,  or  a  person  duly 
licensed  to  kill  game,  and  not  being  a  person  to  whom  a  licence 
was  granted  under  the  said  act,  and  not,  &c.,  against  the  peace, 
Ac,  and  contrary  to  the  form  of  the  statute,  Ac. 
Argument  of         John  Adye  Ourran,  for  the  prisoner. — The  indictment  contains 
J.  A.  Curran  for  two  counts  :  the  Ist,  in  substance,  that  the  prisoner,  on  the  day  in 
traverser.         question,  had  in  his  custody,  power  and  possession,  certain  fire-arms 
and  ammunition,  he  not  being  a  person  within  any  of  the  exceptions 
contained  in  the  act  11  &  12  Vict.  c.  2,  and  not  being  a  person  to 
whom  a  licence  to  carry  arms  had  been  granted  under  said  act;  the 
2nd  count,  in  substance,  that  he  had  same,  on  the  day  in  ques- 
tion, elsewhere  than  in  his  dwelling-house,  that  is  to  say,  upon  his 
person,  he  not  being  within  any  of  the  said  exceptions,  and  not 
having  a  licence  to  carry  arms  as  aforesaid.    The  Ist  count  is  framed 
under  the  12th  sect,  of  the  act  11  Vict.  c.  2;  the  2nd  count  is  framed 
under  the  9th  sect,  of  the  same  act.    The  fact  that  the  prisoner  had 
the  arms  in  his  possession  on  the  day  in  question  was  proved  at  the 
trial,  but  the  crown  failed  in  proving  the  legal  posting  of  the  Lord- 
Lieutenant^s  proclamation,  and  of  the  abstract  and  notice  as  required 
by  the  act.     The  proclamation  comprised  the  entire  of  the  county 
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of  tlie  city  of  Dablin^  and  the  posting  was  proved  to  have  been        Rrg. 
made  in  certain  places  within  the  A  division  oi  police  of  the  Dublin      ^' 

metropolis,  being  but  a  part  of  the  county  of  the  city  of  Dublin.         t^' 

The  preamble  of  the  act  recites  that  ''  in  consequence  of  the  pre-  Prevention  of 
valence  of  crime  and  outrage  in  certain  parts  of  Ireland,  it  is  neces-  ^jref^f 
sary  to  make  provision  for  the  better  prevention  thereof,'' — ^not  for 
the  punishment  thereof.  The  2nd  sect,  of  the  act  directs  ^^  that 
printed  copies  of  every  proclamation  issued  under  this  act  shall  be 
posted  on  or  near  the  doors  of  all  places  of  public  worship,  and  of 
every  police  station  and  barrack  within  the  district  named  in  such 
proclam/itionj  and  at  the  foot  of  every  copy  of  any  such  first-men- 
tioned proclamation  so  posted  as  aforesaid,  an  abstract  of  the  pro- 
visions of  this  act  shall  be  printed  for  the  information  of  all  persons 
affected  by  the  enactments  here  contained.''  The  substance  of  the 
11th  sect,  is,  that  ''from  and  after  the  day  named  in  such  procla- 
mation, it  shall  be  lawful  for  the  Lord-Lieutenant,  &c.  by  notice 
to  be  published  in  the  Dublin  Gazette,  and  posted  as  thereinbefore 
mentioned,  to  require  all  persons  (not  therein  excepted  or  duly 
licensed)^ ^residing  within  such  proclaimed  district,  or  any  part 
thereof,  on  or  before  a  day  to  be  named  in  such  notice,  to  deposit 
and  leave  at  a  place  or  places  to  be  named  in  such  notice,  or  at  the 
nearest  police  station  or  barrack,  any  fire-arms,  ammunition,  &c. 
which  he,  she  or  they  might  have  in  his,  her  or  their  custody, 
power  or  possession."  No  offence  could  be  committed  under  the 
act  unless  the  proclamation,  abstract,  and  notice  shall  have  been 
posted  on  or  near  to  the  doors  of  all  places  of  public  worship,  and 
of  every  police  station  and  barrack,  within  the  district  named  in 
the  proclamation. 

DoHERTT,  C.  J. — It  was  proved  that  the  posting  took  place  in 
a  certain  portion  of  the  district  comprised  in  the  proclamation,  and 
there  was  no  proof  one  way  or  other  with  respect  to  the  remaining 
portion  of  that  district. 

Gurran. — To  sustain  the  1st  count,  the  averment  of  the  posting 
contained  in  the  indictment  is  material,  and  not  merely  matter  of 
inducement;  and  the  averment  that  the  notice  was  duly  posted 
according  to  the  provisions  of  the  act  must  be  fully  borne  out  in  proof 
before  a  legal  conviction  can  be  had  upon  the  1st  count.  In  the 
2nd  count  the  posting  of  the  notice  is  also  averred. 

The  Attomey-Oeneral, — The  offence  contemplated  by  the  2nd 
count  does  not  require  the  posting  of  the  notice  at  all. 

Gurran. — But  having  averred  the  posting  of  the  notice  in  the 
2nd  count,  it  becomes  necessary  to  prove  the  averment  as  laid,  and 
that  will  take  the  case  out  of  the  9th  sect,  of  the  act,  and  bring  it 
within  the  12th  section. 

Ball,  J. — ^The  evidence  given  on  the  part  of  the  crown  may 
have  been  sufficient  to  sustain  the  2nd  count,  though  not  sufficient 
to  sustain  the  1st  count. 

Gurran. — ^Why  did  the  Legislature  insert  in  the  act  the  words 
''  all "  and  ''  every  ^'  but  for  the  information  of  "  all "  persons  to  be 
affected  by  the  act  7    Would  the  publication  in  the  Dublin  Gazette 
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Bbo.  of  the  proclamation^  or  of  the  notice^  be  sufficient  without  the 
0^  posting  of  them  in  the  manner  directed  by  the  act  f  Where  is  the 
—  '  limit  to  be  put  f  It  may  be  contended  that  they  were  aiAstantially 
J^weiuion  of  posted  according  to  the  act :  this  is  a  penal  actj  requiring  notifica- 
(/refami.)'  *^^^  ^^  ^*^  provisions.  It  is  not  a  statute  to  be  noticed  by  all  per- 
sons^ but  it  is  the  Lord-Lieutenant's  proclamation  which  makes  its 
provisions  have  the  effect  of  a  law.  Take  for  example^  the  counties 
of  Cork  or  Mayo,  where  the  baronies  are  forty  or  fifty  miles  off. 
If  the  entire  county  were  proclaimed,  would  posting  in  one  barony 
be  sufficient  notification  to  all  persons  that  might  be  affected  by 
the  provisions  of  the  act  ?  Suppose,  in  such  a  case,  the  arms  were 
required  by  the  notice  to  be  delivered  up  on  the  day  next  after 
posting  of  the  notice.  The  word  "  shall "  is  used  in  the  2nd  section, 
not  the  words  ''shall  or  may  ;*^  and  where  the  word  "shall''  is  used 
the  act  is  construed  to  be  mandatory,  not  directory,  as  an  act  is 
sometimes  construed  where  the  words  "  shall  and  may''  are  used. 
The  posting  of  the  notice,  as  required  by  the  act,  constitutes  the 
basis  of  the  offence,  and  without  such  posting  there  can  be  no  offence, 
and  no  penalty  can  be  incurred. 

Blackbubne,  C.  J. — That  may  be  true  as  to  the  1st  count, 
which  is  framed  under  the  12th  sect. ;  but  the  2nd  count  is  framed 
under  the  9th  section. 

Ball,  J. — There  is  no  posting  of  the  notice  averred  in  the  2nd 
count ;  if  it  were,  it  would  be  surplusage. 

Ourran. — The  2nd  sect,  of  the  act  requires  the  posting  of  the 
proclamation  and  abstract  to  be  made  on  or  near  the  doors  of  all 
places  of  public  worship,  and  of  every  police  station  or  barrack 
within  the  proclaimed  district;  the  11th  sect,  requires  the  posting 
of  the  notice  to  be  had  in  the  same  manner  as  before  directed  by 
the  2nd  sect,  as  to  the  proclamation  and  abstract.  Would  posting 
of  the  notice  in  the  Lower  Castle-yard  be  sufficient,  and  there  is  a 
place  of  public  worship  there,  and  a  police  barrack  ?  If  not,  where 
is  the  limit  to  be  put  7  Would  publication  in  the  Gazette  be 
sufficient  ? 

Pbebin,  J. — It  was  conceded  by  the  Crown  at  the  trial  that  the 
posting  was  not  had  on  all  the  places  specified  in  the  statute,  but 
it  was  contended  on  the  part  of  the  Crown  that  the  statute  in  that 
respect  was  only  directory.  The  indictment  contains  an  averment 
that  the  proclamation  and  abstract  were  "  duly  posted  according  to 
the  provisions  of  the  act,"  and  your  argument  is,  that  the  Crown 
were  bound  to  prove  that  averment ;  and  that  part  of  the  indict- 
ment cannot  be  served  as  in  Bristow  v.  Wight  (Douglas,  665),  but 
the  whole  averment  must  be  proved  as  laid,  though  perhaps  it  was 
not  necessary  to  have  introduced  that  averment  into  the  indict- 
ment. 

Ourran. — The  21st  sect,  of  the  statute  makes  the  production  of 
the  Dublin  Gazette  conclusive  evidence  of  the  issuing  of  the  procla- 
mation, &c.  but  it  does  not  make  it  evidence  of  the  posting  of  any 
of  those  documents,  nor  could  it  do  so.  The  act  is  mandatory  as 
to  the  posting,  and  therefore  the  provisions  of  the  act  as  to  the 
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posting  rnnst  be  complied  with  to  the  fullest  extent.  If  it  were  Rbg. 
only  directory,  there  need  be  no  posting  at  all  of  the  proclamation,  ox^\t. 
abstract,  or  notice ;  but  if  it  be  mandatory,  then  the  posting  is  — - 
compulsory,  and  must  be  made  according  to  the  provisions  of  the  ^^^^*^2  ^{ 
statute  in  their  full  extent.  It  was  the  manifest  intent  of  the  (^^^d) 
statute  that  no  person  should  be  deprived  of  the  undoubted  right 
of  every  British  subject  to  carry  arms,  unless  the  terms  of  this 
statute,  in  derogation  of  that  right,  shall  be  strictly  complied  with. 
In  Davison  Y,  QUI  (1  East,  64),  where  the  word  '^ shall"  alone  was 
employed  in  an  act  of  Parliament,  Lord  Kenyon,  in  his  judgment 
(p.  72),  says, ''  the  words  of  the  act  are  peremptory,  '  that  the  forms 
of  proceedings  set  forth  in  the  schedule  annexed  shall  he  used  (not 
the  usual  words  shall  and  may)  on  all  occasions,  with  such  additions 
or  variations  only  as  may  be  necessary  to  adapt  them  to  the  exi- 
gencies of  the  case.^  I  cannot,  therefore,  say  that  these  words  are 
merely  directory.**  Dwarris  on  Statutes  (p.  704)  lays  down  the 
duty  of  a  judge,  in  construing  an  act  of  Parliament,  to  be,  ^'in  a 
land  jealous  of  its  liberties,  to  give  effect  to  the  expressed  sense, 
or  words,  of  the  law,  in  the  order  in  which  they  are  found  in  the 
act,  and  according  to  their  fair  and  ordinary  import  and  under- 
standing.** And  in  The  King  v.  The  Inhabitants  of  Barham 
(8  Bam.  &  Cr.  99),  Lord  Tenterden,  in  his  judgment  (p.  104), 
says,  ''  our  decision  may,  perhaps,  in  this  particular  case,  operate 
to  defeat  the  object  of  the  59  Geo.  3 ;  but  it  is  better  to  abide  by 
this  consequence  than  to  put  upon  it  a  construction  not  warranted 
by  the  words  of  the  act,  in  order  to  give  effect  to  what  we  may 
suppose  to  have  been  the  intention  of  the  Legislature.**  And  in 
The  Sussex  Peerage  case  (II  CI.  &  Fin.  86),  Lord  Chief  Justice 
Tindal,  in  his  judgment  (p.  148),  says,  '^  the  only  rule  for  the  con- 
struction of  acts  of  Parliament  is,  that  they  should  be  constructed 
according  to  the  intent  of  the  Parliament  which  passed  the  act.  If 
the  words  of  the  statute  are  in  themselves  precise  and  unam- 
biguous, then  no  more  can  be  necessary  than  to  expound  those 
words  in  their  natural  and  ordinary  sense.  The  words  themselves 
alone  do,  in  such  case,  best  declare  the  intention  of  the  lawgiver.** 
And  in  The  Mayor,  ^c.  of  Salford  v.  Ackers  (16  Mee.  &  Wels.  85), 
Rolf e,  B.,  in  his  judgment  (p.  98),  says,  '^  no  doubt  there  may  be 
such  difficulties ;  but  they  are  difficulties  which  those  who  obtained 
the  act  have  brought  on  themselves,  and  cannot  in  any  way  be 
allowed  to  affect  third  persons.  They  are,  moreover,  difficulties 
which  exist  in  precisely  the  same  force  and  extent,  whatever  be 
our  decision  on  this  demurrer.** 

Ball,  J. — In  the  2nd  count  there  is  an  averment  of  the  posting 
of  the  proclamation  and  abstract,  but  not  of  the  notice. 

Blackdubne,  C.  J. — An  indictment  which  follows  the  words 
of  the  statute  is^  a  good  indictment,  and  for  the  offence  contem- 
plated by  the  9th  section  it  is  not  necessary  to  aver  any  posting  at  all. 

DoHEBTY,  C.  J. — By  the  manner  in  which  the  averment  has 
been  made  in  the  2nd  count,  has  the  posting  of  the  proclamation 
been  stated  as  forming  a  necessary  ingredient  in  the  offence  7 
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Reg.  Ourran. — The  prisoner  Iiaa  been  convicted  of  having  arms  in  his 

*'•  possession  after  the  posting  of  the  notice ;  he  might  have  had  some 

^^'  other  defence  if  the  indictment  had  been  otherwise  framed.  The 
Preveiuion  of  averment  in  the  2nd  count  of  the  posting  of  the  proclamation  and 
^rXid?  abstract,  and  of  the  notice,  is  all  one  general  averment,  and  after 
conviction  no  part  of  it  can  be  rejected  as  surplasage.  [Black- 
BUBNB,  0.  J. — If  the  posting  of  the  notice  be  of  the  essence  of  the 
crime  contemplated  by  the  9th  section,  your  position  would  be 
correct.]  It  is  a  material  averment  in  both  counts  that  the  procla- 
mation was  duly  posted,  and  the  crown  are  bound  to  prove  that  it 
was  posted  in  the  manner  required  by  the  2nd  section.  [Ball,  J. — 
The  9th  section  does  not  mention  anything  of  the  publication  of 
the  proclamation  in  the  Oazette.  Do  you  mean  to  contend  that 
the  indictment  would  be  bad  if  it  only  stated  the  offence  to  have 
been  committed  after  the  issuing  of  the  proclamation  ?  Black- 
BUBNB,  C.  J.' — ^The  words  '^  such  first-mentioned,"  which  occur  in 
the  subsequent  sections,  import  that  the  proclamation  was  duly 
published.  Ball,  J. — The  proclamation  mentioned  in  the  Ist 
section  is  a  proclamation  to  be  published  in  the  Dublin  Gazette.'] 
It  is  a  proclamation  '^  to  be  "  published ;  it  is  a  document  not  com- 
plete until  publication.  [Blackbuenk,  0.  J. — It  could  not  be  a 
proclamation  until  it  was  published  in  the  Oazette:  there  is  no 
such  thing  as  a  private  proclamation.]  There  are  many  cases  in 
Curran  for  the  criminal  pleading  in  which  it  is  necessary  that  more  should  be 
prisoner.  averred  than  the  mere  words  of  the  statute  creating  the  offence; 

ex.  gr.y  in  the  case  of  an  indictment  for  false  pretences.  [Pbbbin, 
J. — By  the  21st  section  it  is  enacted  ''that  the  production  of  the 
Dublin  Oazette,  purporting  to  be  printed  by  the  Queen^s  printers, 
containing  the  publication  of  any  proclamation,  warrant,  or  notice 
under  this  act,  shall  be  de^emed  and  taken  to  be  conclusive  evidence 
in  all  courts  of  justice  in  Ireland  of  all  such  facts  and  circumstances 
as  were  or  shall  be  necessary  to  authorize  the  issuing  of  any  such 
proclamation,  warrant,  order,  or  notice ;  and  every  such  proclama- 
tion, warrant,  order,  and  notice  shall  be  deemed  and  taken  in  all 
such  courts  respectively,  to  all  intents  and  purposes  whatsoever,  to 
have  been  issued  in  conformity  with  this  act.**  Is  not  the  produc- 
tion of  the  Oazette  sufficient  evidence  of  the  publication  of  the  pro- 
clamation ?  If  there  were  one  thousand  places  of  public  worship, 
would  the  omission  to  have  posted  the  proclamation  on  one  of  them 
be  fatal  ?]  The  argument  ab  inconvementi  is  not  allowed  to  prevail 
in  criminal  cases.  [Pbbbin,  J. — What  the  Legislature  intended  is 
to  be  collected  from  the  language  they  have  used.]  If  the  indict- 
ment only  averred  the  issuing  of  the  proclamation,  would  the  pro- 
duction of  the  Dublin  Oazette  be  sufficient  proof  to  convict  a 
prisoner  upon  an  indictment  framed  under  the  9th  section  ?  Clearly 
not;  it  would  be  repugnant  to  the  letter  as  well  as  to  the  spirit  of 
the  act.  [Blackbuenb,  C.  J. — The  question  of  the  manner  of 
pleading  this  act  of  ParUament  is  quite  distinct  from  the  evidence 
which  may  be  necessary  to  support  a  count  correctly  framed  upon 
the  act.  A  count  is  good  if  it  follow  the  words  of  the  act  of  Par- 
liament creating  the  offence.] 
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The  Attorney-Oeneral,  for  the  crown. — The  particular  case  now  Beo. 
before  the  dbart^  is  not,  perhaps,  of  great  importance  with  respect  ^^' 
to  the  party  who  has  been  convicted,  but  it  is  necessary  for  the  — 
future  guidance  of  the  crown  with  respect  to  proceedings  under  ^^'^'^"^  of 
this  act,  that  this  question  should  be  settled.  The  offences  stated  (ji^Sand^ 
in  the  two  counts  of  the  indictment  are  quite  distinct.  The  2nd 
count  is  framed  on  the  9th  section  of  the  act  for  having  arms  and 
ammunition  elsewhere  than  in  the  dwelling-house,  that  is  to  say, 
on  the  person^  contrary  to  the  form  of  statute  in  such  case  made 
and  provided ;  and,  if  the  conviction  can  be  sustained  upon  the 
2nd  count,  it  will  not  be  necessary  on  the  part  of  the  crown  to 
argue  the  sufficiency  of  the  1st  count.  The  offence  charged  in  the 
2nd  count  follows  the  precise  terms  of  the  act;  the  1st  section 
enacts  that  from  tmd  afier  a  day  to  he  named  in  aiich  proclamation  as 
there  before  described,  the  act  shall  apply  to  any  county,  county 
of  a  city,  &c.;  the  9th  section  enacts  that  from  and  after  the  day 
named  in  such  proclamation,  and  thenceforth  during  all  the  time 
for  which  such  proclamation  shall  be  in  force,  it  shall  not  be  lawful 
for  any  person  whomsoever,  except  those  particularly  named,  to 
carry  or  have  within  the  district  specified  in  the  proclamation, 
elsewhere  than  in  his  dwelling-house,  any  arms  or  ammunition,  &c. 
Circumstances  might  happen  in  which  it  might  be  desirable  to  pre- 
vent parties  carrying  arms  in  the  open  streets,  while  they  might 
be  permitted,  under  certain  restrictions,  to  have  arms  in  their 
houses.  It  was  the  unlicensed  carrying  of  arms  in  the  open  streets  Attorn!^-  ° 
that  the  9th  section  contemplated  to  restrain.  If  in  addition  it  General  for  tbe 
was  deemed  necessary  to  call  in  the  arms,  then  a  notice  to  surren-  Crown. 
der  the  arms  before  a  given  day  to  be  named  in  such  notice  was  to 
be  given  under  the  11th  section,  and  unless  a  license  were  obtained 
under  the  9th  section^  or  the  arms  were  surrendered  under  the 
11th  section,  the  bare  possession  of  arms,  after  the  requisites  of 
the  statute  had  been  complied  with  by  the  Executive  Government, 
became  an  offence  within  the  meaning  and  terms  of  the  act.  For 
the  first  offence,  a  proclamation  was  requisite }  for  the  second 
offence,  something  lurther,  namely,  a  notice  to  call  in  the  arms. 
The  2nd  count  is  &amed  on  the  9th  section,  and  does  not  therefore 
require  any  notice  at  all  to  constitute  an  offence  against  that  sec- 
tion. [Outran, — ^The  language  of  the  2nd  count  is,  ''  after  the 
20th  day  of  July,  1848,  in  the  mid  notice  mentioned J^*  and  as  this  is 
the  first  time  that  there  is  any  mention  of  a  notice  in  the  2nd 
count,  the  words  said  notice  must  be  taken  to  refer  to  the  notice 
mentioned  in  the  1st  count.  Ball,  J. — The  introduction  of  the 
notice  in  the  2nd  count  is  not  necessary  ingredient  to  create  the 
offence  aimed  at  by  the  2nd  count.  Blacebubkx,  C.  J. — The 
substance  of  that  part  of  the  2nd  count  is  merely  to  give  the  date 
of  the  proclamation.]  The  1st  section  provides  "  that  after  a  day 
to  be  named  in  such  proclamation,  the  act  shall  apply  to  the 
county  of  a  city ;  '*  not  after  a  day  upon  which  the  proclamation 
should  have  been  posted;  the  act  is  to  take  effect  upon  the  day 
named  in  the  proclamation.    The  2nd  section  provides  that  printed 
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Bkg.        copies  of  every  proclamatioa  issaed  under  tlie  act,  shall  be  posted 
Ot*'  AY      ^^  ^^  ^®*^  ^  *^®  doors  of  all  places  of  pablic  worship,  and  every 
—  '      police  station  and  barrack  within  the  district  named  in  the  procla- 
Preoeniion  of  mation,  together  with  an  abstract  of  the  act  for  the  information  of 
(ir^and,)     ^  porsons  affected  by  the  provisions  of  the  act,  in  analogy  to  the 
ancient  practice  of  requiring  acts  of    Parliament  to  be  read  in 
churches  and  chapels,  and  at  Quarter  Sessions,  for  the  information 
of  those  that  might  be  affected  by  them.     There  is  nothing  in  the 
2nd  section  which  renders  a  posting  of  the  proclamation  necessary 
to  be  proved  in  order  to  bring  a  party  within  the  terms  of  the  act 
which  is  put  in  force  as  against  him  by  the  mere  issuing  of  the 
proclamation.     The  9th  section  enacts  that  after  the  day  named  in 
such  proclamation  it  shall  not  be  lawful  for  any  person  whomsoever 
(unless  excepted)  to  carry  arms.     This  is  the  offence  charged  in 
the  2nd  count  of  the  indictment.      If  the  Legislature  intended 
that  the  posting  of  the  proclamation  on  or  near  to  the  doors  of  all 
places  of  public  worship,  &c.,  should  have  been  a  necessary  ingre- 
dient in  creating  an  offence  against  the  act,  the  statute  would  have 
been  worded  in  this  manner,  viz.,  that  after  the  day  named  in  the 
proclamation,  and  after  thspoating  of  the  prodamation  cw  therein  before 
mentionedy  the  offences   against  the   statute   should  be  created. 
[Ball,.  J. — The  2nd  section,  which  enacts  that  the  proclamation 
shall  be  posted  in  the  manner  therein  directed,  does  not  enact  that 
Th  Atto         *^®  posting  shall  be  had  on  or  before  a  given  day,  and  would  seem 
General  for  fhe  therefore  to  be  only  directory.]     The  act  was  intended  to  affect 
Crown.  only  a  certain  class  of  persons,  and  the  posting  was  introduced,  not 

for  the  purpose  of  creating  the  offence,  but  for  the  purpose  of 
giving  notice  to  such  persons  of  their  liabiHty  to  punishment  after 
the  issuing  of  the  proclamation.  If  posting  of  the  proclamation 
were  a  necessary  ingredient  in  the  offence,  it  should  have  been 
made  before  the  day  named  in  the  proclamation  for  the  act  to  take 
effect.  Suppose  an  omission  to  post  the  proclamation  should  take 
place  by  reason  of  the  death  of  the  party  employed  to  post  it, 
between  the  day  on  which  the  posting  should  have  taken  place  and 
the  day  of  the  act  taking  effect,  no  subsequent  posting  of  the  pro- 
clamation would  be  sufficient;  therefore,  if  posting  was  an  ingre- 
dient in  the  offence,  it  should  have  taken  place  before  the  day 
named  for  the  act  to  take  effect.  [Perein,  J. — ^Is  not  that  the 
natural  meaning  and  effect  of  the  act?  Ball,  J. — If  posting 
were  a  necessary  ingredient  in  creating,  the  offence,  then  there 
should  be  a  day  named  on  which  the  posting  should  have  taken 
place.  Jackson,  J. — The  construction  contended  for  on  the  part 
of  the  crown  is,  that  after  the  publication  of  the  proclamation,  the 
day  named  in  it  is  certified  to  all  the  world.]  Suppose  an  act  of 
Parliament  were  to  direct  that  certain  acts  or  omissions  shall  con- 
stitute an  offence,  if  they  take  place  on  or  before  the  1st  day  of 
January,  1851,  and  that  the  act  then  went  on  to  enact  that  the  act 
itself  should  be  read  in  all  churches  and  chapels,  the  reading  of  the 
act  would  not  be  an  essential  ingredient  to  be  averred  in  an  indict- 
ment for  an  offence  against  the  act.     [Jackson,  J. — The  class  of 
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persons  most  likely  to  be  affected  by  the  act  are  those  who  never        Beo. 
wonld  hear  of  or  see  the  Dublin  Oazette.    Is  not  publication  by      or^^y 

E»t,  therefore,  a  reasonable  precaution  on  the  part  of  the  Legis-        —  ' 
tare  ?]     The  presumption  of  law  is,  that  everybody  is  acquainted  ^^^^^ 
with  the  contents  of  an  act  of  Parliament.     [Perrin,  J. — Lord     (fJ^Xirf.) 
Tenterden  has  said,  ''  God  forbid  that  that  should  be  the  law/'] 
There  is  no  direct  authority  to  govern  this  case ;  the  express  point 
does  not  appear  to  have  been  even  raised  before ;  but,  in  all  the 
cases  of  prosecutions  and  offences  under  the  act,  which  have  been 
instituted  upon  the  several  circuits  in  Ireland,  there  never  was 
proof  attempted  to  be  given  of  posting  in  all  places  of  public 
worship,  &c.,  in  the  proclaimed  counties,  or  districts  of  counties ; 
and  several  cases  have  occurred  of  prosecutions  for  offences  under 
the  act,  in  the  county  of  the  city  of  Dublin,  in  which  the  parties 
pleaded  guilty,  and  this  point  never  was  thought  of.     If  a  county 
at  large  be  proclaimed,  according  to  the  argument  of  the  prisoner's 
counsel,  it  would  be  necessary  to  prove  that  every  place  of  public 
worship,  and  every  police  station  and  barrack,  within  the  county  at 
large,  had  been  posted.     [Ball,  J. — If  the  posting  of  the  notice 
mentioned  in  the  11th  section  be  a  necessary  ingredient  to  create 
the  offence  contemplated  by  the  12th  section,  will  it  not  follow, 
from  analogy,  that  the  posting  of  the  proclamation  mentioned  in 
the  2nd  section  would  be  a  necessary  ingredient  to  create  the 
offence  contemplated  by  the  9th  section  ?    Dohbrty,  C.  J. — No ;  ^^^^  Attorney- 
for  the  posting  of  the  notice  is  made  a  necessary  ingredient  in  General  for  the 
the  constitution  of  the  offence  contemplated  by  the   12th  sec-  Crown. 
tion ;  but  the  posting  of  the  proclamation  is  not  made  a  necessary 
ingredient  in  the  other  case.]    By  the  21st  section,  the  production 
of  the  printed  copy  of  the  Dublin  Oazette  is  made  conclusive  evi- 
dence of  all  the  preliminary  requisites  for  the  issuing  of  anv 
proclamation,  warrant,  order  or  notice,  having  been  duly  performed, 
and  if  this  indictment  were  for  the  offence  of  having  arms  in  the 
dwelling-house  after  the  day  named  in  the  notice,  this  section 
would  cure  any  defect  with  respect  to  the  proof  of  the  posting  the 
notice.     [Ball,  J. — Does  not  the  21st  section  furnish  a  further 
argument  ?  thus  : — "  In  order  to  facilitate  the  proof  of  offences 
against  it,  the  act  provides  a  summary  mode  of  proving  the  due 
issuing  of  the  proclamation,"  &c.     If  proof  of  the  posting  of  the 
proclamation,  ac,  were  necessary  in  order  to  constitute  any  of  the 

offences,  would  not  the  act  have  gone  on  to  facilitate  the  same 
difficult  matter  of  the  posting  in  the  manner  prescribed  by  the 
2nd  section  ?]    It  is  objected  that  there  is  too  much  averred  in  the 

2nd  count  of  this  indictment.     The  first  count  avers  that,  in 

{ursuance  of  the  act,  a  proclamation  was  issued  by  the  Lord- 
lieutenant  in  Council,  and  that,  by  that  proclamation,  certain 
things  were  ordered ;  and  then  it  avers  that  the  Lord-Lieutenant 
did,  by  notice  published  in  the  Dublin  Oazette,  require  all  arms  to 
be  surrendered  on  or  before  a  day  named  in  that  notice.  To  sus- 
tain a  prosecution  upon  this  count,  it  might  be  necessary  to  prove 
the  posting  of  the  notice  as  well  as  the  publication  of  it  in  the 
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Bko.       Dublin  Oazette,  and  if  it  were^  I  shonld  be  prepared  to  argue  tliat 
Otwat      *^®  proof  of  the  publication  of  that  notice  in  the  Dublvn  Qaaette 
—  *      was  suflBicient ;  but  the  2nd  count  of  the  indictment  avers  that  on 
^«^ft'o»  of  a  given  day  the  Lord-Lieutenant,  with  the  advice  of  the  Privy 
(ir^ntL)     Council,  did,  in  pursuance  of  the  act,  ''  by  a  proclamation  dulv 
published  in  the  DubUn  Oazette,  and  then  and  there  duly  posted, ' 
with  an  abstract  of  the  act  at  the  foot,  declare  that  from  and  after 
the  20th  July,  1848,  in  the  proclamation  mentioned,  the  act  should 
apply  to  the  county  of  the  city  of  Dublin ;  and  it  then  avers,  that 
after  the  said  20th  day  of  July,  1848,  in  the  said  notice  mentioned, 
and  whilst  the  proclamation  was  in  force,  and  the  act  applied  to 
the  county  of  the  city  of  DubUn,  the  prisoner  did  carry  arms  and 
ammunition  on  his  person  contrary  to  the  act.     The  averment  of 
the  publication  and  posting  of  the  proclamation  in  this  count  is 
only  a  part  of  the  description  of  the  proclamation,  and  as  it  is  not 
a  material  averment,  it  need  not  be  strictly  proved,  it  may  be  re- 
jected as  surplusage.    The  question  in  this  case  is,  whether  the  pro- 
visions of  the  2nd  section  of  the  act  are  directory,  or  whether  they 
constitute  an  essential  ingredient  in  the  offence  created  by  the 
9th  section;   if   they   be   not  essential,    they  need  neither  be 
averred  nor  proved.     In  the  case  of  Bamo  and  another  v.  Ths 
Queen  (2  Cox^s  0.  0.  178),  in  error  from  the  Queen's  Bench, 
the  13th  section  of  the  act  for  establishing  the  Central  Criminal 
Th  Atto         Court  (4  &  5  Will.  4,  c.  36),  which  provides  that  no  indict- 
GenertifcTthe  ^^^^   ^OT  misdemeanor   shall    be  presented  to   the  grand  juiy 
Crown.  under  that  act,   unless  the  prosecutor  be  bound   by  recogni- 

zance to  prosecute,  or  the  accused  be  committed  to  or  detained 
in  custody,  or  bound  by  recognizance  to  appear,  is  only  directory, 
and  consequently  the  court  under  that  act  was  held  to  have  juris- 
diction, although  it  did  not  appear  on  the  indictment  or  record 
that  any  of  those  matters,  so  provided  for  by  the  13th  section,  had 
been  done.  Parke,  B.  says,  ^^the  question  is,  whether  the  13th 
section  contains  matters  conditional,  or  which  are  only  directory;'' 
and  again  he  says,  ''  the  court  have  not  the  least  doubt  that  the 
13th  section  of  tnis  act  is  only  directory,  and  that  the  objection  is 
one,  therefore,  which  does  not  affect  the  jurisdiction  of  the  Central 
Criminal  Court."  Hill,  assignee  of  White  v.  Heale  ^  others  (2  Bos. 
&  Pul.  N.  E.  196),  was  an  action  for  money  had  and  received  by 
defendant,  to  the  use  of  the  plaintiff,  as  assignee  of  White,  a 
bankrupt.  The  commission  was  sued  out  upon  the  affidavits  of 
four  petitioning  creditors,  whose  debts  did  not  appear  on  the 
face  of  those  affidavits,  to  amount  to  2002.,  and  it  was  held  that 
the  commission  was  not  void,  the  provision  in  the  statute  re- 
specting such  affidavits  being  directory  only,  and  not  conditional. 
As  to  the  introduction  of  unnecessary  averments,  if  anything 
be  introduced  unnecessarily  it  may  be  rejected:  {Rex  v.  Jones 
2  B.  &  Adol.  611).  This  was  an  indictment  on  the  9  Geo.  4, 
c.  41,  s.  30.  The  29tfa  section  directed  that  no  person^  not 
being  a  parish  patient,  should  be  received  into  any  house  for  the 
reception  of  insane  persons  in  England  without  a  certifioate^  in 


CRIMINAL  LAW  CASES.  71 

the  manner  required  by  the  act.     Sect.  30  provides  that  every        Rbo. 
certificate  for  the  confinement  of  any  person  in  such  house  should      q^^'^y 
be  signed  by  two  medical  practitioners,  who  shonld  have  separately         — - 
visited  and  personally  examined  the  patient.     It  then  prescribes  ^^^'^  */ 
the  several  particulars  to  be  stated  in  such  certificate,  and  enacts     (^Trdand.) 
that  "any  person  who  should  knowingly  and  with  intention  to  deceive 
sign  any  such  certificate  untruly  setting  forth  any  such  particulars 
required  by  that  act,  should  be  deemed  guilty  of  a  misdemeanor.'^ 
It  then  went  on  to  provide  that   '*any  physician,  surgeon,  or 
apothecary,  who  should  sign  or  give  any  such  certificate,  without 
having  visited  and  personally  examined  the  individual  to  whom  it 
related,  should  be  deemed  guilty  of  a  misdemeanor .''    The  indict- 
ment stated  that  the  defendant,  being  a  surgeon,  did  unlawfully, 
knowingly  J  and  with  intention  to  deceive,  sign  a  certain  certificate 
required  by  the  act  (which  was  particularly  described  in  some  of 
the  counts),  without  having  visited  and  personally  examined  the 
individual  (not  being  a  parish  patient)  to  whom  such  certificate 
related,  against  the  form  of  the  statute,  &c.     The  jury  found  the 
defendant  guilty,  but  negatived  any  intention  to  deceive,  and  a 
special  case  was  reserved  for  the  opinion  of  the  Court  of  Queen's 
Bench ;  the  words  *^  knowingly  and  with  intention  to  deceive ''  are 
introduced  in  the  first  part  of  the  section  of  the  act  relating  to 
private  persons,  and  are  omitted  in  the  latter  part  of  that  section 
relating  to  physicians,  surgeons  or  apothecaries.    Lord  Tenterden,  ^^  Attoraer- 
in  his  judgment  {ihid.  p.  614),  says,  *'  Is  there  anything  for  saying  General  for  the 
that  if  an  indictment  or  a  statute  contains  matter  unnecessary  to  Crown. 
the  description  of  the  offence,  if  it  charges  the  statutable  offence, 
and  something  more,  it  is  therefore  not  maintainable  ?     In  the 
absence  of  such  authority  this  objection  must  fail.''      [Blacx- 
BUBNiB,   0.  J. — The  case  of  WilUamaon  v.  Allison  (2  East,  446, 
cited  in  Taylor  on  Evidence,  163,  where  the  cases  are  collected, 
and  commented  upon),  is  a  leading  authority  that  surplusage  need 
not  be  proved.     That  was  a  declaration  in  tort  for  breach  of  a 
warranty,  that  some  claret  was  in  a  fit  state  to  be  exported  to 
India^  whereas  it  was  at  the  time,  and  the  defendant  well  knew  it 
was,  in  a  very  unfit  state.    At  the  trial,  no  evidence  was  given  of 
the  defendant's  knowledge,  and  the  verdict  being  for  the  plaintiff, 
a  motion  was  made  for  a  new  trial,  on  the  ground  that  the  scienter 
having  been  alleged  ought  to  have  been  proved;  but  the  court 
were  unanimously  of  opinion  that  the  allegation  of  the  scienter  was 
wholly  unnecessary  and  immaterial,  and  therefore  need  not  be 
proved.]     Minion's  case  (2  East  P.  0.  1021),  the  indictment  for 
setting  fire  to  a  bam,  stated  it  to  be  in  the  night ;  but  it  was  held 
that  it  was  not  material  to  be  proved.    In  Summer^ s  case  {ihid.  785), 
where  the  indictment  was  for  robbery  near  the  highway,  and  it 
was  proved  to  have  taken  place  in  an  alehouse  in  Smithfield,  the 
conviction  was  held  right ;  so  in  WardWs  case  [ibid.),  where  the 
indictment  charged  a  robbery  in  a  field  near  the  highway,  and  the 
jury  found  the  prisoner  guilty  of  robbery,  but  not  near  the  high- 
way.    The  description  of  the  offence  contained  in  the  2nd  count 
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Rbo.       of  tlus  indictment^  is  only  of  an  offence  committed  after  a  day 
^^^        named  in  the  proclamation. 
—  '         DoHBETY,  0.  J. — The  act  seems  to  contemplate  one  offence  of 

-Pjwen^iVw  of  having  arms  after  the  issuing  of  a  proclamation^  and  another 

{ireknuL)    off^nce  of  having  arms  after  the  issuing  of  the  proclamation  and 

a  notice  to  call  them  in  ?    Is  there  any  reason  for  requiring  proof  of 

the  posting  of  the  notice  In  the  latter  case,  more  than  the  posting 

of  the  proclamation  in  the  former  ? 

Argument  of         BodJcin,  Q.C.  for  the  crown. — ^The  reason  for  requiring  proof  of 

for^the  CT^n  *^®  posting  of  the  notice  in  the  latter  case  may  be  found  in  thia^ 
that  to  create  the  latter  offence  there  must  be  a  notice  of  the 
issuing  of  the  proclamation,  calling  on  all  persons  to  surrender 
their  arms  on  or  before  a  day  to  be  named  in  the  notice,  and  at  a 
place  to  be  named  therein;  unless,  therefore,  this  notice  were 
posted,  the  parties  to  be  affected  might  not  know  on  what  day,  or 
at  what  place,  the  arms  should  be  surrendered. 

Curran  in  reply.  Ourran,  in  reply. — It  is  clear  that  if  this  be  the  true  construc- 
tion of  the  act,  the  2nd  section  has  no  use  or  value;  the  11th 
section  enacts  that  the  notice  to  call  in  the  arms  shall  be  posted  as 
before  mentioned,  that  is,  that  the  notice  mentioned  in  the  11th 
section,  and  the  proclamation  mentioned  in  the  2nd  section,  should 
be  posted  alike;  there  is  no  mention  whatever  of  the  notice  in 
the  2nd  section.  [Blackbubnb,  0.  J. — The  9th  and  11th  sections 
describe  what  is  to  constitute  the  corpvs  delicti  in  each  of  two  dis- 
tinct cases,  but  a  compUance  with  the  terms  of  the  2nd  section  is 
not  required  by  either  the  9th  or  11th  sections ;  and  an  indictment 
following  the  terms  of  the  act  with  respect  to  either  offence  is 
good,  without  averring  the  posting  of  the  proclamation ;  it  is  only 
inferentially  it  could  be  sought  to  be  required.  Jackson,  J. — 
Mr.  Currants  argument  goes  the  length  of  holding  that  the  pro- 
visions of  the  2nd  section  pervade  the  other  sections  of  the  act.] 
The  offence  created  under  the  9th  section  merges  in  that  created 
under  the  12th  section;  so  soon  as  the  notice  to  call  in  the  arms 
shall  have  been  issued  and  posted  under  the  11th  section,  every 
offence  against  the  12th  section  comprised  every  offence  against 
the  9th  section,  and  something  more.  As  to  rejecting  the  aver- 
ment of  the  posting  of  the  proclamation  and  notice,  if  the  notice  of 
the  averment  can  be  rejected  as  surplusage  it  may  be  done,  but 
part  of  an  averment  cannot  be  rejected,  and  part  retained.  The 
averment  in  both  counts  of  this  indictment  is,  "  that  by  a  procla- 
mation duly  published,  and  then  and  thepe  duly  posted,^'  the  act 
was  put  in  force.  I  submit  that  this  is  one  entire  and  material 
averment,  and  must  be  proved  as  laid ;  and  that  it  is  not  a  divisible 
averment,  nor  can  it  be  rejected  as  surplusage,  either  in  the  whole, 
or  in  part. 

December  10,  1849. 
(Before  the  same  Judges,  at  the  same  place.) 
Judgment  Blackbuene,  J.  C. — This  case  was  reserved  under  the  provi- 
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sions  of  the  act  of  11  &  12  Vict.  c.  78,  by  the  learned  judges  who  Bro. 
presided  at  the  last  commission,  and  has  been  argued  bSore  us.  Qp^'^^ 
The  question  arose  on  the  trial  of  an  indictment  which  contained  — .  ' 
two  counts;  the  Ist  count  on  the  12th  section,  and  the  2nd  count  ^^^^^^^^^ 
on  the  9th  section  of  the  act  of  the  11  Vict.  c.  2.  The  prisoner  (^rl^^d.) 
was  convicted,  and  the  question  on  which  we  are  to  decide  is, 
whether  the  proclamation  which  issued  and  was  pubUshed  in  the 
JDtiblin  Oazette^  pursuant  to  the  1st  section  of  this  act,  should 
have  been  proved  to  have  been  posted  in  the  manner  prescribed  bv 
the  2nd  section.  As  it  was  not  contended  before  us  that  sucn 
proof  had  been  made,  and  as  the  Attorney  and  Solicitor-General 
have  rested  the  case,  and  maintain  that  the  conviction  has  been 
right  on  the  2nd  count,  we  are  not  called  on  to  intimate  any 
opinion  except  on  the  point  to  which  the  case  was  thus  narrowed 
in  the  course  of  the  argument,  namely,  whether  it  was  necessary 
in  support  of  the  2nd  count  to  have  proved  a  posting  of  copies  of 
the  proclamation  with  an  abstract  of  the  statute  on  the  doors  of  all 
places  of  public  worship,  and  of  every  police  barrack  in  the  pro- 
claimed district.  We  are  all  of  opinion  that  the  9th  section  did 
not  make  it  necessary  to  aver  more  than  that  such  a  proclamation 
had  issued  and  been  published,  as  the  1st  section  of  the  act 
requires,  in  the  Dublin  Oaaettef  and  therefore  that  the  posting  of 
the  proclamation  is  not  a  fact  that  need  be  averred  or  proved  in 
order  to  warrant  this  indictment  and  sustain  the  conviction  under 
the  9th  section  for  the  ofiEence  of  carrying  or  having  arms  elsewhere 
than  in  his  dwelling-house  by  the  peurty  charged.  But  there  arises 
another  and  a  different  question,  thus :  the  2nd  count  avers  that  Ja^gm«nt 
the  Lord-Lieutenant,  by  and  with  the  advice  of  the  Privy  Council 
on  the  20th  July>  1848,  did  declare,  by  proclamation  duly  pub- 
hshed  in  the  Dublin  Gazette,  and  then  and  there  duly  posted  with 
an  abstract  of  the  act  at  the  foot,  according  to  the  provisions 
of  the  statute,  that  from  and  after  the  said  20th  July,  the 
act  should  be  in  force  in  the  county  of  the  city  of  Dublin ;  as 
is  contended  by  the  prisoner's  counsel,  that  even  though  this 
averment  of  the  posting  was  not  necessary,  yet  having  been 
made  it  must  be  proved;  on  the  other  hand  tne  Attorney  and 
SoUcitor-Greneral  contended  that  this  averment  of  the  posting 
of  the  proclamation  not  being  necessary  may  be  rejected  as 
surplusage,  and  therefore  that  the  conviction  is  good,  though  the 
posting  was  not  proved.  Though  the  words  I  have  above  trans- 
cribed from  the  mdictment  form  consecutive  and  connected  parts 
of  the  same  sentence,  they  are  really  distinct  assertions  of  distinct 
facts— one,  that  the  proclamation'  was  published  in  the  Gazette,  the 
other,  that  it  was  posted  according  to  the  provisions  of  the  act. 
These  are  distinct,  independent,  and  unconnected  &cts,  that  must 
happen  in  different  ways,  and  by  different  means ;  and  must,  if 
material,  be  each  established  by  distinct  and  independent  proof. 
If  the  latter  be  detached  from  the  former^  there  will  still  remain  a 
complete  sensible  averment  of  the  issuing  of  the  proclamation,  and 
its  publication  in  the  Gazette,  which  is  all  the  act  requires,  to  sub- 
ject persons  in  the  proclaimed  district  to  its  operation.    This  is 
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Bso.  sufficient  to  show  that  this  case  comes  within  the  role  which  the 
^^^^  authorities  establish^  that  if  an  averment  may  be  entirely  omitted 
—  '  without  affecting  the  charge  against  the  prisoner^  and  without 
.A^voMuMi  ^  detriment  to  the  indictment^  it  will  be  considered  surplusage^  and 
(^Ireland.')  ^^7  ^^  disregarded  in  evidence.  This  rule  was  acted  on  in  the 
case  of  Ths  King  v.  Jones  (2  B.  &  Adol.  611) ;  a  case  which^  as  an 
instance  of  its  application,  fully  sustains  our  opinion  that  the  aver- 
ment of  the  posting  of  the  proclamation  was  not  necessary,  and 
need  not  therefore  have  been  proved.  It  is  scarcely  necessary  to 
refer  to  the  cases,  of  which  Briatow  v.  Wright  (2  Dougl.  665)  is 
the  leading  one^  in  which  it  is  held  that,  when  the  whole  of  an 
averment  cannot  be  struck  out  without  getting  rid  of  an  essential 
part,  the  whole  must  be  proved;  but,  in  addition  to  the  reasons  I 
have  stated  for  holding  the  immaterial  averment  of  the  posting  of 
the  proclamation  to  be  a  distinct  and  independent  one,  I  may 
remark,  that  it  contains  nothing  which  can,  by  any  possibility,  be 
understood  to  explain,  qualify,  or  give  particularity  to  the  material 
and  distinct  averment  of  its  publication  in  the  DttbUn  Ch/zette. 
The  point  reserved  is,  therefore,  ruled  for  the  crown,  the  convic- 
tion on  the  2nd  count  being,  in  our  opinion,  vaUd. 
Judgment  of  Pbbbin,  J.-^At  first  I  thought  there  was  some  difficulty  in 
Perrin,  J.  ^}^  qq^q  [j^  consequence  of  the  two  averments  being  connected 
with  the  word  ^'and,^'  but  I  am  satisfied  that  these  are  distinct, 
independent  averments  of  independent  facts,  the  one  essential  to 
the  indictment,  the  other  not  so ;  and  that  the  latter  ought  to  be 
rejected  as  surplusage.  In  the  case  of  Vtmles  v.  Miller  (3  Taunt. 
137),  in  an  action  upon  the  case,  an  averment  that  the  plaintifPs 
close,  at  the  time  of  the  injury  was,  and  still  is,  in  the  occupation 
of  J.  V.  and  H.  V.,  was  held  to  have  been  sufficiently  proved, 
if,  at  the  time  of  the  injury,  it  was  in  their  occupation,  though 
the  tenant  be  since  changed  before  action  brought. 

The  following  certificate  was  signed  by  Blackbume,  C.  J.: 
Whsbeas  at  an  adjournment  of  a  Commission  of  Oyer  and 
Terminer  and  General  Oaol  Delivery  holden  in  and  for  the  county 
of  the  city  of  Dublin,  in  the  Sessions  House  in  Green-street,  in 
the  said  county  of  the  city  of  Dublin,  on  Thursday  the  twenty- 
fifth  day  of  October,  one  thousand  eight  hundred  and  forty-nine, 
and  in  the  thirteenth  year  of  the  reign  of  our  Sovereign  Lady, 
Victoria,  by  the  grace  of  God,  of  the  United  Eangdom  of  Great 
Britain  and  Irelemd  Queen,  defender  of  the  faith,  and  so  forth, 
before  the  Bight  Honourable  Sir  Timothy  O^Brien,  baronet,  lord 
mayor  of  the  said  city  of  Dublin,  the  Honourable  Phillip  Cecil 
Crampton,  second  justice  of  Her  Majesty's  Court  of  Queen's 
Bench  in  Ireland,  and  the  Bight  Honourable  Nicholas  Ball,  one  of 
the  justices  of  Her  Majesty's  Court  of  Common  Fleas,  in  Ireland, 
and  other  their  fellows,  justices  and  commissioners  of  our  said 
Lady  the  Queen,  in  and  for  the  whole  county  of  the  city  of  Dublin^ 
assigned  by  letters  patent  of  our  said  Lady  the  Queen,  under  the 

Seat  seal  of  that  part  of  the  United  Kingdom  of  Great  Britain  and 
dlioid,  called  Ireland :  Samuel  Otway,  late  of  the  parish  of  Saint 
James,  was  found  guilty  of  two  several  misdemeanors  charged 
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against  him  in  two  seyeral  coants  of  an  indictment  found  against  Bbo. 
lum  at  the  said  adjonmment  of  the  said  Commission  of  Oyer  and  n^^y 
Terminer  and  Greneral  Gtskol  Delivery.  And  whereas  the  said  — - 
jastices  and  commissioners  before  whom  the  said  Samuel  Otway  ^^"***^^ 
was  tried^  reserved  a  certain  question  of  law  arising  upon  the  said  (^/r^nd.) 
trial  for  the  consideration  of  the  justices  of  either  bench  and  the 
Barons  of  the  Exchequer^  in  pursuance  of  the  provisions  of  a  cer- 
tain act  of  Parliament  made  and  passed  in  a  session  of  Parliament 
held  in  the  eleventh  and  twelfth  year  of  the  reign  of  our  said 
Lady  the  Queen^  entitled  ''An  Act  for  the  further  Amendment  of 
the  Administration  of  the  Criminal  Law/'  and  judgment  upon  the 
said  indictment  was  thereupon  respited  in  the  meantime.  These 
are  therefore  to  certify  that  the  said  justices  and  barons  having 
met  at  the  Queen's  Courts,  Dublin,  on  Monday  the  tenth 
day  of  December^  one  thousand  eight  hundred  and  forty-nine ; 
and  the  Bight  Honourable  James  Henry  Monahan,  Attor- 
ney-General for  our  said  Lady  the  Queen^  who,  for  our  said 
Lady  the  Queen,  prosecuted  the  said  Samuel  Otway  in  that 
behalf,  appearing  before  the  said  justices  and  barons  so  met  on  the 
said  last- mentioned  day  as  aforesaid  and  counsel  for  the  said 
Samuel  Otway^  also  appearing,  and  the  said  James  Henr^  Monahan, 
Attorney-General,  as  aforesaid,  having  given  the  said  justices  and 
barons  so  met  as  aforesaid,  to  understand  and  be  informed  that  he 
the  said  James  Henry  Monahan,  Attorney-General  as  aforesaid, 
did  not  mean  further  to  proceed  upon  the  1st  count  of  the  said 
indictment  against  the  said  Samuel  Otway,  or  to  demand  any 
judgment  thereupon ;  it  was  considered  and  adjudged  by  the  said 
justices  and  barons,  so  met,  that  the  said  Samuel  Otway  was 
properly  convicted  and  found  guilty  upon  the  2nd  count  of  the 
said  indictment,  and  that  judgment  shall  be  given  against  the  said 
Samuel  Otway  upon  the  said  2nd  count  of  the  said  indictment 
at  the  adjournment  of  the  Commission  of  Oyer  and  Terminer  and 
Greneral  Gaol  Delivery,  now  holding  in  and  for  the  said  county  of 
the  city  of  Dublin,  at  the  Sessions  House  in  Green-street,  in  the 
said  county  of  the  city  of  Dublin,  before  the  said  Sir  Timothy 
O'Brien,  baronet,  lord  mayor,  as  aforesaid,  the  Bight  Honourable 
Louis  Perrin,  third  justice  of  Her  Majesty's  Court  of  Queen's 
Bench  in  Ireland,  and  the  Bight  Honourable  John  Bichards^  third 
baron  of  Her  Majesty's  Court  of  Queen's  Bench  in  Lreland. 

Dated  this  10th  day  of  December,  1849. 

F.  Blackburnb, 
Presiding  Chief  Jastice  of  the  said 
justices  and  barons. 
To  the  right  honourable  the  justices  and  com- 
missioners now  presiding  at  the  adjournment 

of  the  Commission  of   Oyer  and  Terminer 

and  General  Gaol  Delivery,  now  holding  for 

the  county  of  the  city  of  I)ubUn,  and  to  the 

clerk  of  the  crown  of  the  county  of  the  city 

of  Dublin. 
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COURT  OF  CRIMINAL  APPEAL. 

February  1,  1850. 

(Before  Wilde,  O.J.,  Aldeeson,  B.,  Wightman,  J.,  Maulb, 

J.,  and  Williams,  J.) 

Reg.  v.  John  Chbistophbb  and  oTHEBs.(a) 

Mode  of  taking  depositions  on  charge  of  felony — Questions  put  by  magis' 
traie^s  clerk  in  absence  of  magistrate  and  prisoner — Admissibility  of  parol 
evidence  of  the  answers  given  to  such  questions — Opportunity  for  crosS' 
examination — Stat.  11  ^  12  Vict,  c.  42,  s.  17. 

Upon  the  trial  of  an  indictment  for  felony,  a  witness  for  the  prosecution 
was  asked  by  the  prisoner's  counsel  whether  he  did  not  make  a  certain 
statement  to  the  magistrate's  clerk  in  answer  to  a  question  put  by  him 
in  the  absence  of  the  magistrate  and  of  the  prisoner,  whilst  he  (the  clerk) 
was  writing  out  the  depositions  from  the  minutes  of  the  examination  and 
cross-examination  which  had  been  previously  taken  before  the  magistrate, 
and  put  for  the  purpose  of  making  the  dqnmtions  more  complete,  -  The 
depositions,  when  written,  were  afterwards  read  over  to  the  witnesses,  and 
in  the  presence  of  the  magistrate  and  the  prisoner,  to  whom  opportunity  of 
crosS'Sxamining  them  was  again  afforded,  the  witnesses  swore  that  th^  were 
true,  and  signed  them. 

Held,  that  even  if  the  depositions  so  taken  had,  when  resworn,  the  legal 
character  of  depositions,  the  prisoners  counsel  was  entitled  to  ask  the 
ahovemquestion  without  putting  them  in,  and  the  witness  was  bound  to 
answer  it;  but 

Semble — That  the  documents  prepared  by  the  magistrate's  clerk  in  the  manner 
above  described  Iiad  not  the  legal  character  of  depositions. 

THE  following  case  was  stated  by  the  Recorder  of  Liverpool, 
for  the  opinion  of  the  judges,  under  stat.  11  &  12  Vict.  c.  78. 
The   prisoners,   John  Christopher,  John  Smith,   and  George 
Case.  Thornton,  were  indicted  at  the  General  Quarter  Sessions,  holden 

in  and  for  the  borough  of  Liverpool,  on  the  22nd  day  of  October, 
1849,  for  felony. 

When  the  prisoners  were  first  brought  before  the  magistrate, 
and  charged  with  the  felony,  the  witnesses  were  sworn,  examined 
by  the  magistrate  and  cross-examined  by  the  prisoners,  and  written 
minutes  of  the  examination  and  cross-examination  were  made  by 
the  clerk  of  the  magistrate  under  the  inspection  of  the  magistrate. 
These  minutes  were  then  sent  to  the  office  of  the  clerk  of  the 

(a)  Reported  by  A.  Biitlbston,  Esq.,  Barrister*iit*Law. 
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magistrate,  and  there  delivered  to  a  clerk  naixied  Tasker,  who  pro-        Rso. 
ceeded  to  write  the  depositions  from  the  minutes.     The  witnesses  ^      ^' 
attended  in  the  office^  and  in  the  course  of  writing  the  depositions         aj,i> 
Tasker  put  some  questions  to  each  of  them  for  the  purpose  of      othbks. 
rendering  the  depositions  more  correct,  clear  and  complete.     The    eu^co 
answers  given  to  these  questions  were  inserted  in  the  depositions.    DeprgUUms. 
The  magistrate  was  not  present,  nor  were  the  prisoners,  at  the 
office  of  the  clerk  to  the  magistrate. 

The  depositions  having  been  thus  written,  the  witnesses  appeared 
again  before  the  magistrate,  and  in  the  presence  of  the  prisoners 
were  resworn ;  the  depositions  were  read  over  to  them,  and  a  full 
opportunity  was  afforded  for  cross-examination  before  the  deposi- 
tions were  signed  by  the  witnesses. 

Under  these  circumstances  appearing  on  the  trial,  the  counsel 
for  the  prisoners  proposed  to  ask  one  of  the  witnesses  for  the  crown 
the  following  question — "  Did  you  not  tell  Mr.  Tasker  that  you 
were  watching  the  prisoner  Christopher  till  a  quarter  before  one  • 

o'clock  ?  "     This  question  was  material.  q^^ 

The  question  had  reference  to  what  was  said  by  the  witness  in 
answer  to  some  question  put  by  Mr.  Tasker,  as  above  stated,  in  the 
course  of  writing  the  depositions,  and  the  witness's  answer  would, 
according  to  the  evidence,  appear  on  the  depositions. 

The  depositions  were  not  read  or  tendered  in  evidence. 

The  counsel  for  the  prosecution  objected  to  the  question  pro- 
posed, and  the  question  was  overruled  by  the  court. 

The  prisoners  were  all  convicted  of  felony. 

Judgment  was  postponed,  and  the  prisoners  were  committed  to 
prison  until  it  should  lukve  been  considered  and  decided  whether  the 
question  proposed  to  be  asked  was  properly  overruled^  and  whether 
the  prisoners  were  duly  convicted. 

Hillsy  for  the  prisoners. — The  question  put  to  the  witness  ought  ArKoment  of 
to  have  been  allowed  whether  the  depositions  were  properly  taken  H*j^  ^°"^  ^^^ 
or  not ;  but  first,  they  were  not  properly  taken.  They  were  not,  P""**"®"* 
in  point  of  law,  depositions  at  all,  so  as  to  exclude  parol  evidence 
of  what  the  witnesses  said.  The  objection  to  them  is,  that  they 
were  taken  in  the  absence  of  the  prisoner,  which  is  contrary  both 
to  the  common  law  and  the  statute  law.  Even  before  the  statutes 
of  2  &  3  Phil.  &  M.  c.  10,  and  7  Goo.  4,  c.  64,  required  the 
examination  to  be  taken  in  writing,  the  person  charged  was,  upon 
general  principles,  always  allowed  the  opportunity  of  cross- 
examining  the  witnesses  produced  against  him.  Since  it  has  been 
necessary  to  reduce  the  examinations  into  writing,  it  has  been 
held  sufficient  if  the  prisoner  had  the  opportunity  of  cross- 
examining  the  witnesses  at  the  time  of  reading  over  to  them  the 
whole  of  their  depositions.  Thus,  in  B.  v.  Ohaa,  Smith  (Buss.  & 
By.  339),  the  depositions  were  not  wholly  taken  in  the  prisoner's 
presence,  but  the  witness  afterwards,  in  his  presence,  was  resworn, 
and  the  depositions  repeated  and  signed,  and  the  judges  held  that 
they  were  admissible,  because  the  prisoner  had  an  opportunity  of 
cross-examining  them  when  they  were  resworn ;  but  some  doubt 
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Bsok       is  thrown  npon  that  decision  by  a  recent  case  of  B,  t.  Johnson 

Ohris^phbb  ^^  ^*^-  ^  ^*  ^^*)'  ^^  ^^^^  ^^**'  ^-  ^^^'^^  ^^*  ^^^.  witnesses 
^i>        who  make  the  depositions  on  which  a  prisoner  is  committed  upon 

0THBB8.  a  charge  of  felony  should  be  examined  in  the  prisoner's  presence. 
Evidence—  ^^^  ^^^^  ^^  ought  to  hear  all  the  questions  put  and  answered; 
Dq^otUiotu,  and  that,  consequently,  if  the  magistrate's  clerk,  before  the  arrival 
of  the  magistrates  and  the  prisoner,  examines  the  witnesses  and 
takes  down  what  they  state,  and  when  the  magistrates  and  prisoner 
arrive,  the  depositions  so  token  are  read  over  to  the  witnesses  in 
the  presence  of  the  magistrates  and  the  prisoner,  and  the  latter 
is  asked  whether  he  has  any  question  to  put  to  them,  such  depo- 
sitions are  illegally  taken. 

Aldbrson,  B. — ^The  case  of  jB.  v.  0.  Smith  was  tried  by 
Richards,  G.  B.,  at  Newcastle.  I  had  a  note  of  a  case  before 
Chambre,  J.,  at  variance  with  the  decision  of  the  Chief  Baron.  I 
overtook  him  at  Carlisle,  and  showed  him  the  note.  He  delayed 
execution,  and  the  question  was  considered  by  all  the  judges,  who 
were  of  opinion  that  the  ruling  of  Chambre,  J.  could  not  be  sus- 
tained. That  being  so,  the  case  of  B.  v.  Johnson  cannot  be  upheld, 
though  I  am  far  from  saying  that  there  is  not  a  good  deal  m  the 
observations  of  Piatt,  B.  in  that  case. 

Hills. — The  recent  act  (11  &  12  Vict.  c.  42,  s.  17,)  requires  that 
the  statement  of  the  witness  be  taken  on  oath  or  affirmation,  in  the 
presence  of  the  prisoner,  and  put  into  writing. 

WiLDB,  C.  J. — ^It  would  seem  from  the  words  of  the  act  that 
the  prisoner  ought  to  have  an  opportunity  of  comparing  the  written 
statement  with  the  verbal  statement,  which  he  cannot  have  if  the 
verbal  statement  was  not  made  in  his  presence. 

Hills. — Sect.  1 7  is  very  explicit.  Not  only  does  it  say  that  the 
magistrate  ^^  shall,  in  the  presence  of  such  accused  person,  who 
shall  be  at  liberty  to  put  questions  to  any  witness  produced  against 
him,  take  the  statement  on  oath  or  affirmation  of  those  who  shall 
know  the  facts  and  circumstances  of  the  case,  and  shall  put  the 
same  into  writing,  and  such  depositions  shall  be  read  over  to  and 
signed  respectively  by  the  witnesses  who  shall  have  been  so  ex- 
amined, and  shall  be  signed  also  by  the  justice  or  justices  taking 
the  same ; ''  but  it  provides  that  if,  upon  the  trial  of  the  person  so 
accused,  it  shall  be  proved  that  any  person  whose  deposition  has 
been  taken  is  dead,  or  so  ill  as  not  to  be  able  to  travel,  ^'  and  if, 
also,  it  be  proved  that  such  deposition  was  taken  in  the  presence  of 
the  person  so  accused,  and  that  he  or  his  counsel  or  attorney  had  a 
full  opportunity  of  cross-examining  the  witness,'^  then,  if  it  purport 
to  be  signed  by  the  justice,  it  may  be  read  as  evidence.  In  this 
case  the  original  minutes  formed  the  only  depositions  taken  in  the 
presence  of  the  prisoner,  and  they  were  not  signed  as  the  statute 
requires.  The  mere  form  of  reswearing  the  witnesses  does  not 
remove  the  difficulty,  because  the  attorney  or  counsel  may  have 
gone  away,  naturallv  imagining  that  the  examination  was  over, 
and  the  prisoner  might  well  presume  that  no  addition  had  been 
made.     Yet,  if  the  witnesses  were  to  die,  or  be  unable  to  attend 
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from  illness^  fche  deposition  woald^  under  the  act^  be  evidence  against 
the  prisoner. 

Maulb,  J. — The  statute  makes  their  admissibility  depend  upon 
the  prisoner  having  had  '*  a  full  opportunity  of  cross-examining." 
It  can  hardly  be  said  that  he  had  a  full  opportunity  if  he  did  not 
hear  the  questions  as  well  as  the  answers,  for  the  answer  may  be 
in  the  affirmative  of  a  question  that  propounds  alternatives,  and 
the  prisoner  and  his  accuser  may  differ  as  to  which  alternative  is 
affirmed. 

Hills. — ^If  this  practice  be  permitted,  the  clerk  may  take  the 
depositions  in  the  very  words  of  an  act  of  Parliament^  and  so  make 
complete  that  which  was  doubtful  or  ambiguous. 

Maule,  J. — Some  clerks  do  seem  to  think  that  depositions  are 
not  depositions  unless  they  have  the  words  "  then  and  there/'  or 
other  similar  phrases  which  they  deem  operative — that  is,  that  they 
are  not  depositions  unless,  also,  they  are  not  the  language  of  the 
witnesses. 

Hills. — Secondly,  even  assuming  that  the  depositions  were  suffi- 
ciently taken  to  render  them  admissible  in  evidence,  it  by  no  means 
follows  that  the  question  put  to  the  witness  ought  not  to  have  been 
answered.  The  depositions  profess  only  to  contain  the  statements 
made  before  the  magistrate,  and  the  question  asked  related  to  a 
statement  made,  not  before  the  magistrate,  but  to  the  magistrate's 
clerk  in  the  magistrate's  absence.  Upon  what  principle  can  parol 
evidence  of  that  statement  be  excluded  ? 

Aldsbson,  B. — What  was  said  to  Tasker  is  not  to  be  excluded 
because  it  was  also  said  before  the  magistrates.  Tasker  was  not  a 
judicial  officer,  and  no  one  was  bound  by  what  he  wrote. 

Paget y  contrft,  was  directed  to  confine  himself,  in  the  first  instance, 
to  the  last  point. 

Aldebson,  B. — Suppose  the  depositions  to  be  perfect,  and  that 
the  answer  would  appear  upon  them ;  still,  cannot  the  prisoner  ask 
the  witness  what  he  said,  not  before  the  magistrate  when  the  depo- 
sitions were  being  taken,  but  at  some  other  time  ? 

Paget. — The  finding  of  the  case  is  conclusive  as  to  that.  It  is 
found  that  "  the  question  had  reference  to  what  was  said  by  the 
witness  in  answer  to  some  question  put  by  Mr.  Tasker,  as  above 
stated,  in  the  course  of  writmg  the  depositions,  arid  the  witness's 
answer  would,  according  to  the  evidence,  appear  on  the  depositions. '^ 
If  that  be  so,  the  depositions  are  the  proper  evidence. 

Aldsbson,  B. — There  is  the  fallacy.  The  depositions  contain 
that  which  Tasker  wrote,  and  that  which  the  witness  afterwards 
stated  to  be  true.  They  may  contain  the  true  answer  to  the 
question,  ''What  did  the  witness  say  to  Tasker  ?"  but  the  witness 
might  say  that  he  had  given  a  different  answer  to  Tasker  from  that 
which  the  deposition  contained. 

Wilde,  C.  J. — ^When  the  witnesses  are  resworn  the  questions 
and  answers  are  not  repeated;  the  witnesses  are  only  asked 
generally,  whether  the  deposition  is  true. 

Mauls,  J. — ^It  is  possible  that  a  witness  may  have  requested 
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Tasker  to  take  down  a  particular  statement,  and  that  Tasker 
refused,  because  he  did  not  think  it  material,  and  that  it  was 
material ;  you  would  not  say  that  if  Tasker  was  a  mere  stranger, 
his  written  account  of  what  the  witness  had  said  should  exclude 
that  material  statement;  yet  he  certainly  was  not  a  judicial  officer. 

Paget. — This  statement  has  been  reaid  over  to  the  witness,  and 
signed  by  him  as  and  for  the  true  account.  If  the  witness  had 
employed  Tasker  to  write  his  statement,  had  seen  it  when  written, 
had  signed  it  and  transmitted  it  to  a  third  party,  the  witness  could 
not  have  been  asked  a  question  about  any  statement  in  that  paper 
until  the  paper  had  been  put  into  his  hands :  {The  Queen^s  case, 
2  B.  &  B.  289.) 

Aldsbson,  B. — ^That  was  the  case  of  a  letter,  and  it  did  not 
appear  that  the  writer  had  made  any  statement  except  in  writing. 
In  this  case  there  was  an  oral  statement  previously  to  the  writing; 
could  it  not  have  been  given  in  evidence  if  it  had  never  been 
written  down  ? 

Maule,  J. — Take  the  case  of  an  affidavit  dictated  to  an 
attorney ;  may  not  the  maker  of  the  affidavit  be  asked,  did  you 
not,  whilst  dictating,  say  so  and  so  ? 

Paget. — Not  if  the  answer  is  in  the  affidavit.  In  SainthiU  v. 
Bound  (4  Bsp.  74),  it  was  decided  by  Lord  Kenyon  that  a  witness 
could  not  be  cross-examined  as  to  what  he  had  sworn  in  an 
affidavit,  unless  the  affidavit  was  produced. 

Maulb,  J. — There  the  inquiry  was  into  the  contents  of  the 
affidavit ;  here  the  inquiry  is  not  into  the  contents  of  the  deposi- 
tion, but  into  the  fact  whether  certain  words  were  spoken.  The 
production  of  the  statement  written  subsequently  may  show  what 
he  afterwards  acknowledged  to  be  the  truth  of  the  matter,  but  not 
that  he  spoke  the  very  words  there  written. 

Paget. — For  this  part  of  the  case  the  depositions  are  assumed  to 
be  correctly  taken  under  the  authority  of  the  magistrate ;  and  the 
presumption  therefore  is,  that  they  contain  all  that  was  material 
in  the  testimony  of  the  witnesses.  That  being  so,  they  ought  to 
be  produced  before  any  question  can  be  asked  as  to  what  the  wit- 
nesses said.  In  Leaden  v.  Simpson  (5  Mee.  &  W.  312),  Parke,  B., 
said,  "  The  presumption  is,  until  the  contrary  is  shown,  that  the 
magistrate  took  down  all  that  was  material  in  the  testimony  of  the 
witness.  The  written  deposition,  therefore,  is  the  best  evidence  of 
what  he  said,  and  must  first  be  produced  before  you  can  inquire  by 
other  means  as  to  what  passed  on  the  occasion ;  then,  if  it  appear 
on  production  of  the  deposition  that  any  particular  statement 
alleged  to  have  been  made  is  not  contained  in  it,  you  may  add  to  it 
by  parol  evidence  of  that  statement.^'  If  a  merchant  were  to  dictate 
a  letter  to  a  clerk,  to  sign  it,  and  to  send  it,  he  could  not  be  asked 
what  he  had  dictated  unless  the  letter  were  first  put  in. 

Maule,  J. — Mr.  Tasker  was  not  a  subordinate  writing  at  the 
dictation  of  the  witness,  but  a  person  assuming  to  have  authority 
to  write  down  what  the  witness  said. 

Aldbbson,  B. — In  such  a  case  it  is  the  communication  that  is 
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the  evidence;  the  letter  is  the  commnnication^  and  therefore  the        Svo. 
letter  mnst  be  put  in ;  bat  in  cases  in  which  the  declaration  is  the  ^      ''- 
evidence,  and  the  declaration  was  by  words  spoken,  the  words        ^,|/" 
spoken  most  be  proved,  though  they  were  written  down  after  they      othebs. 
were  spoken.     This  matter  is  correctly  and  ably  treated  in  a  note    soidene^^ 
to  Jeans  v.  Wheed(m  (2  M.  &  B.  487.)  (a)  DeposUhnt. 

Paget. — In  that  case  the  docament  was  not  signed,  and  therefore 
no  deposition.    As  to  the  first  point (He  was  stopped.) 

WiLDB,  G.  J. — It  is  unnecessary  to  hear  any  further  argument 
on  this  first  point,  because  we  are  all  of  opinion  that  the  question, 
the  right  to  put  which  is  raised  by  the  second  point,  ought  to  have 
been  allowed,  and  that  an  answer  to  it  ought  to  have  been  required. 
The  question  was, ''  Did  you  not  tell  Mr.  Tasker  that  you  were 
watching  the  prisoner  Christopher  till  a  quarter  before  one  o'clock  V  Jodgment 
The  objection  was  that  the  answer  to  the  question  was  to  be  found 
in  a  paper  written  by  Tasker  immediately  after  the  supposed  state- 
ment to  Tasker  took  place,  and  afterwards  signed  by  the  witness. 
Was  that  paper  the  primary  evidence  of  what  the  witness  had  told 
Tasker  ?  It  is  said  that  it  was  so  because  it  ought  to  be  treated  as 
a  deposition  before  a  magistrate — a  character  which  it  only  acquired 
after  the  statement  was  made.  That  there  was  an  interval  between 
the  writing  of  the  paper  and  its  acquiring  that  character  will  not 
very  much  vary  the  matter :  is,  then,  the  analogy  correct  ?  We 
think  not.  The  authority  of  a  deposition  is  derived  from  the  &>ct  that 
the  law  has  charged  the  magistrate  with  the  duty  oE  recording  what 
the  witness  has  said.  The  law  presumes  that  he  will  do  his  duty; 
and,  therefore,  that  which  he  so  does  becomes  the  best  evidence. 

(a)  The  margioal  ooto  of  Jemu  t.  Whudon  is  u  follows :— **  Where,  on  a  preHminu7  hewing 
of  the  cue,  the  migistrate's  clerk  bad  token  down  whet  a  witness  said,  bnt  neither  witness  nor 
magistrate  signed  it :  held,  that  what  the  witness  said  might  be  proTed  hj  any  one  who  heard 
him,  without  prodocing  the  derk*s  note  ;**  and  the  following  passage  is  extracted  from  the  note 
referred  to  bj  Baron  Aldenon :— '*  The  statutes  1  ft  2  PhiL  &  M.,  and  7  Geo.  4,  o.  64,  rsqnure 
the  examinations  of  witnesses  and  prisoners  to  be  rednoed  into  writing,  and  parol  evidence  of 
what  either  of  them  said  when  under  examinalum  cannot  be  reoeiTed  in  the  first  instance  on  the 
criminal  trial,  preliminary  to  which  the  examination  was  taken.  Bat  OTon  on  snch  criminal  trial 
evidence  is  admissible  by  way  of  explanation  or  to  proTO  that  the  party  made  other  statements 
besides  those  lednced  into  writing ;  otherwise  the  safety  of  prisoners  and  the  credit  of  witnesses 
wonld  depend  on  the  honesty  and  aecnraoy  of  the  clerks  who  take  the  examinations:  and  instances 
(not  oocnrring  on  saeh  criminal  trial,)  may  perhaps  arise  in  which  -what  a  witness  said  before  a 
magistrate  might  be  given  in  evidence  against  him  without  even  prodncing  the  written  examina- 
tion ;  bnt  see  Leach  v.  Simpton  (5  M.  &  W.  309,  contra) ;  at  all  eveots,  it  may  be  added  to  or 
explained,  and  that  even  by  showing  other  things  said,  pertinent  to  and  part  of  the  matters 
for  which  the  examination  wss  taken :  ( Veeafra  v.  Johnson^  1  Moo.  ft  Bob.  816.)  In  the 
principal  ease  it  was  not  perhaps  necessary  that  the  statements,  parol  evidence  of  which  was 
objected  to  (vis^  statements  made  \(j  the  defendant  on  the  first  occasion  of  his  going  before  the 
magistrate),  should  have  been  rednoed  to  writing  at  all ;  bat  even  if  the  entire  examination  of 
the  witnesses,  and  the  committal  of  a  prisoner,  take  place  at  the  same  time,  it  would  seem  most 
inconvenient,  as  well  ss  unreasonable,  to  make  the  writen  examination  conclusive  as  to  all  the 
preliminary  statements  of  the  witnesses  on  which  it  was  founded.  In  practice,  the  witnesses 
are  allowed  to  tall  their  stories  their  own  way,  and  what  the  magistrates  and  their  clerks 
consider  to  be  the  effiBOt  is  written  down  and  then  read  over  (it  is  true)  to  the  examinant  ;^  but 
it  is  scarcely  to  be  expected  that  he  should  be  very  exact  in  observing  inaocnracies.  To  this  it 
may  be  added  that  matters  may  have  been  stated  which  were  reasonably  omitted  from  the 
written  examination,  in  consequence  of  their  appearing  at  the  time  insignificant,  though  their 
OQoneetion  with  then,  subsequently  brought  to  Bght,  may  have  rendered  them  of  the  utmost 
impcrtanee.** 

VOL.  IV.  Q 
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Had  this  paper  prepared  by  Tasker  any  analogy  to  the  deposition 
whicli  it  afterwards  became  ?  Was  there  in  the  paper  at  the  time 
it  was  written  any  legal  character,  the  effect  of  which  was  to  exdade 
parol  evidence  of  what  was  in  fkct  said  ?  The  court  thinks  that 
there  was  not.  At  the  time  Mr.  Tasker  wrote  he  was  doing  an 
act  to  which  the  law  gave  no  sanction,  and,  therefore,  doing  it  as 
a  mere  volunteer  between  himself  and  the  witness.  The  primary 
evidence  was  what  the  witness  said,  and  what  he  said  cannot  be 
excluded  because  another  man  committed  it  to  writing.  The  argu- 
ment cannot  be  put  higher  than  if  the  witness  had  himself  put  his 
own  words  into  writing  as  he  uttered  them,  and  in  such  a  case  it 
could  not  be  contended  that  the  witness  could  not  be  asked  what 
he  had  said.  The  argument  in  support  of  the  objection,  then, 
points  to  an  analogy  having  no  foundation.  The  law  has,  in  this 
case,  no  security  that  what  the  witness  said  at  the  time  to  which 
the  question  is  confined  was  committed  to  writing ;  we  are,  there- 
fore, of  opinion  that  the  question  was  improperhr  overruled,  that 
the  conviction  cannot  be  sustained,  and  that  a  verdict  of  not  guilty 
ought  to  be  entered. 

Oonviction  reversed. 


MIDLAND  CIRCUIT, 

LiNCOLNSHIBE   SuKHEB  ASSIZSS   1849. 


Lineohi,  July  16. 
(Before  Mr.  Justice  Colbbidoe.) 

BeQ.  v.  jAKSOH.(a) 

Larceny — Pretended  hiring — Actual  cimvenion-^Sale, 

If  goods  are  delivered  to  a  person  on  hire,  and  lie  takes  them  away,  ammo 
furandi,  he  is  guilty  of  larceny,  although  no  actual  conversion  of  them  by 
sale  or  otherwise  is  proved. 

E.  V.  Brooks,  8  Car.  4r  P-  295,  overruled. 

A.  hired  a  horse  and  gig  with  the  felonious  intention  of  converting  them  to  his 
ovm  use,  and  afterwards  offered  them  for  sale,  but  no  sale  took  place. 

Held,  nevertheless,  that  he  was  guilty  of  larceny. 

^r^HB  prisoner  was  tried  upon  an  indictment  which  charged  him 
J-  with  stealing  a  horse  and  gig  of  the  prosecutor.  It  v^as 
proved  that  the  prosecutor  was  a  publican,  and  that  the  prisoner 
came  to  him  and  hired  a  horse  and  gig  under  the  pretence  of  going 
to   Sheffield.     Instead,  however,  of  going  to  Sheffield,  he  took 

(a)  Beported  bj  A  BittlbstoN|  Esq.,  Barriitter-at-Liiw. 
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them  in  a  contrary  direction  to  Worksop^  and  thence  to  Manchester.        Rko. 
At  the  latter  place  he  offered  them  for  sale^  but  no  sale  took  ^• 

place^  and  the  prisoner  was  shortly  afterwards  apprehended.     At        '^Jl^'^- 
the  close  of  the  case  for  the  prosecution.  Sir  B.  Wilmot,  amicus      iMtcny, 
carvB,  suggested  that,  upon  the  facts  as  proved,  the  prisoner  was 
entitled  to  an  acquittal,  upon  the   authority  of  the  decision  of 
Tindal,  C.  J.,  in  iJ.  v.  Brooks  (8  Car.  &  P.  295),  where  it  was  held 
that  in  order  to  constitute  a  larceny  by  a  paorty  to  whom  goods 
have  been  delivered  on  hire,  there  must  be  not  only  an  original 
intention  to  convert  them  to  his  own  use,  but  a  subsequent  actua 
conversion,  and  that  a  mere  agreement  by  the  hirer  to  accept  a 
sum  offered  for  the  goods  by  a  third  party,  who,  however,  did  not 
intend  to  purchase  unless  his  suspicions  as  to  the  honesty  and  ri^ht 
of  the  vendor  to  sell  were  removed,  did  not  amount  to  such  a 
conversion. 

Flowers f  for  the  prosecution.-r-The  taking  away  of  the  goods, 
under  circumstances  which  show  that  there  was  no  intention  of 
returning  them,  is  a  sufficient  conversion.  In  TempWs  case 
(1  Leach,  420;  2  East  P.  C.  691),  the  nou  returning  of  the  post- 
chaise  was  the  only  evidence  of  the  conversion. 

CoLBBiDGS,  J.  (after  consulting  Pabe£,  B.),  said,  my  brother 
Park  agrees  with  me,  that  the  &cts  proved  are  sufficient  to  support 
a  charge  of  larceny.  If  12.  v.  Brooke  is  correctly  reported,  we 
cannot  assent  to  the  doctrine  there  laid  down. 

The  prisoner  was  found  guiUy,  and  sentenced 
to  twelve  months'  imprisonment. 


Q  2 
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COURT  OP  CRIMINAL  APPEAL. 
January  19^  1850. 

(Before  Wilde,  C.J.,  Aldbrson,  B.,  Wightman,  J., 
Platt,  B.,  and  V.  Williams,  J.) 

ReO.  v.  RiOHABD  CLUDBRAY.(a) 

7  WiU,  4^1  Vict.  c.  85,  *.  2. — Administration  of  poison  in  a  manner  which 

renders  it  innocuous — Intention  to  kill. 

A  person  who  administers  poison  with  intent  to  hilly  is  guiUy  of  fehny  under 
section  2  of  1  Will.  4,  ^  1  Vict.  c.  85,  although,  through  ignorance  or  by 
mistake,  he  administers  it  in  a  form  which  renders  it  innocuous. 

The  prisoner,  with  intent  to  kill,  administered  to  a  child  nine  weeks  old  two 
cocculus  indicus  berries.  That  berry  is  classed  with  narcotic  poisons  ;  but 
the  poisonous  property  resides  in  the  kernel,  which  is  inclosed  in  a  pod  so 
hard  that  it  could  not  be  digested  by  a  child  of  that  age.  Therefore  the 
pod  rendered  the  poison  innocuous. 

Held,  nevertheless,  that  he  was  properly  convicted  under  the  above  section. 

AT  the  Winter  Gaol   Delivery  for  the  county  of   York,  a.d. 
1849,  the  following  case  was  reserved  for  the  opinion  of  the 
court  constituted  under  the  11  &  12  Vict.  c.  78,  by  Williams,  J. : — 
Case.  "  This  was  an  indictment  under  the  7  Will.  4  &  1  Vict.  c.  85, 

s.  2,  for  administering  poison  with  intent  to  murder.  The  prisoner 
was  proved  to  have  administered  to  Ruth  Horsfield,  a  child  of  nine 
weeks  old,  two  cocculus  indicus  berries.  The  child,  after  having 
swallowed  the  berries,  threw  up  one  by  vomiting,  and  the  other 
passed  through  her  body  in  the  course  of  nature,  and  was  found 
next  day  in  her  clothes.  Two  medical  witnesses,  called  on  the 
part  of  the  prosecution,  proved  that  the  cocculus  indicus  berry  was 
classed  with  the  narcotic  poisons ;  that  the  poison  consists  in  the 
presence  of  an  alkaloid  which  is  extracted  from  the  kernel ;  that 
all  the  noxious  properties  are  in  the  kernel ;  that  it  has  a  very 
hard  exterior  or  pod,  to  break  which  much  force  is  required  :  one 
of  these  witnesses  added,  that  the  berry,  if  the  pod  is  broken,  is 
calculated  to  produce  death  in  an  adult  human  subject,  though  he 
did  not  prove  how  many  would  be  required  for  the  purpose; 

(a)  Reported  bj  A.  BittlestoHi  Esq.,  Barrister-at-Law. 
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that  he  thought  the  poison  contained  in  the  kernel  of  two  berriefl;        R>o. 
if  the  poda  were  bursty  and  if  retained  in  the  stomach,  might    c,^up,i,^^y, 
produce  death  in  a  child  of  nine  weeks  old,  but  that  the  berry       '  _- 
could  not  be  digested  by  the  child,  and  that  it  would  pass  through  ^''*?'""'*JJ^ 
its  body  without  the  pod  bein^  burst,  and  so  would  be  innocuous    ^^,  ^ 
(as  had  in  fact  happened  in  tihe  present  case).     It  was  therefore 
objected,  by  the  counsel  for  the  prisoner,  that  the  berries  were  not 

Eoison  within  the  meaning  of  the  statute,  for  that,  though  the 
eraal  of  the  berries  contained  poison,  yet  the  pod  rendered  the 
poison  innocuous.  I  overruled  the  objection,  and  left  the  whole 
case  to  the  jury,  who  found  the  prisoner  guilty,  and  I  directed 
judgment  of  death  to  be  recorded.  But  I  stayed  the  execution,  in 
order  to  submit  the  point  raised  by  the  prisoner's  counsel  to  the 
consideration  of  this  court.'' 

Overendy  for  the  prisoner. — This  indictment  is  founded  upon  Argument  of 
7  Wm.  4  A  1  Vict.  c.  85,  s.  2,  which  enacts  that  "  whosoeyer  shaU  ^TJJ^/^'*^* 
administer  to,  or  cause  to  be  taken  by,  any  person  any  poison  or  other  ^ 
destructive  thing ,  with  intent  to  commit  murder,  ahsll  be  guilty  of 
felony,''  &c.  Now  that  which  the  prisoner  administered  was  not 
a  poison  or  destructiye  thing ;  for  it  was  administered  in  a  form 
which  prevented  it  from  being  destructive.  The  poison  could  not 
come  into  contact  with  the  body  of  the  person  who  took  it.  The 
words  ^'  or  other  destructive  thing,"  show  that,  to  constitute  an 
offence  under  the  section,  something  must  be  administered  which 
could  destroy.  It  is  proved  in  this  case,  that  the  thing  adminis- 
tered could  not  destroy.  In  sect.  6,  which  provides  for  the  offence 
of  attempting  to  procure  abortion,  the  words  used  are  '^any 
poison  or  other  noooious  thing,"  which  might  be  capable  of  a 
different  construction.  [Wilde,  C.  J. — ^According  to  your  argu- 
ment, people  may  be  allowed  to  speculate  on  the  strength  of  the 
dose  wnich  they  give.  They  may  administer  arsenic,  if  they  only 
pve  too  small  a  dose  to  kill.  Williams,  J. — The  question  is, 
was  poison  administered ;  if  it  was,  the  quantity  is  immaterial ;  if 
poison  was  not  administered,  then  the  intention  is  immaterial.] 
In  Beg.  v.  John  Haydon  (1  Cox  C.  C.  184),  the  prisoner  was 
indicted  for  administering  spirits  of  hartshorn,  "  well  knowing  the 
said  spirits  to  be  a  deadly  poison ; "  and  it  was  objected  for  the 
poisoner,  that  spirits  of  hartshorn  could  not  be  considered  a  deadly 
poison,  as  it  was  largely  used  as  a  medicine,  and  only  destructive 
if  taken  in  excess ;  but  Erie,  J.  said,  ''  The  word  deadly  appears 
to  me  to  be  used  merely  in  pursuance  of  an  ancient  form,  and  not 
to  be  essential  to  the  validity  of  the  indictment.  It  would  be 
sufficient  to  describe  it  simply  as  a  poison,  and  under  that  term 
would  fall  anything  calculated  to  destroy  life.  Substances  harm- 
less in  themselves,  might  become  poisons  by  the  time  or  manner  of 
their  administration."  The  prisoner  was  acquitted,  and  the  pre- 
sent is  the  converse  of  that  case.  This  was  a  poison,  administered 
in  such  a  manner  as  not  to  be  destructive  to  life.  It  is  as  though 
the  poison  and  the  antidote  were  administered  together. 

WiOHTiCAK^  J. — The  real  question  is,  whether  the  kernel  is 
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Rko.       poison  whilst  it  is  in  the  pod  ?    If  it  is  not^  then  of  conrse  this  is 
^     *-  a  much  weaker  case  than  that  of  Reg,  v.  Haydon  ;  but  if  it  is,  it  is 

—  *  very  much  stronger  than  that;  because  it  was  doubtful  there 
A  fmmittfriag  whether  the  spirits  of  hartshorn  was  poison  at  all. 
't»/ew/,  *c.  -"•  ^^^^f  *or  the  prosecution. — If  the  thing  administered  is 
poisonous  at  all^  the  g^t  or  innocence  of  the  accused  depends 
upon  the  intent  with  which  it  is  administ'Ored^  not  upon  the 
strength  of  stomach  which  the  person  to  whom  it  is  administered 
may  possess.  Suppose  arsenic  was  administered  in  a  glass  capsule^ 
can  it  be  said  that  the  guilt  or  innocence  of  the  prisoner  would 
depend  upon  the  strength  of  the  glass?  That^  although  he 
intended  it  to  bursty  still  if  it  cotdd  be  shown  that  the  strength  of 
the  glass  was  such  that  bursting  was  impossible^  he  could  not  be 
conyicted  under  this  statute  7  [Wilds^  C.  J. — It  might  as  well 
be  said  that  the  administration  of  a  quantity  so  small  or  so  large 
as  not  to  be  destructiye  would  not  be  a  felonious  administration  of 
poison.]  The  offence  consists  in  the  administration  of  a  poison 
with  intent  to  destroy  life ;  and  that  offence  has^  in  this  case^  been 
completely  proyed.  The  consequences  of  the  administration  are 
altogether  out  of  the  question;  as  far  as  the  guilt  of  the  prisoner 
is  concerned^  it  matters  not  in  the  least  whether  any  injury  was 
done. 

Overend,  in  reph". 
Jodgment.  WiLMi,  0.  J. — The  real  question  has  been  rightly  stated^ — did 

the  prisoner  administer  poison  with  intent  to  commit  murder? 
Now  the  facts  are  these.  The  kernel  of  the  berry  is  unquestion- 
ably poison ;  and  the  jury  haye  found  that  it  was  administered  by 
the  prisoner  with  intent  to  kill.  But  the  question  arises. in  conse- 
Quence  of  the  form  in  which  it  was  administered — ^it  appearing 
that  the  pod  in  which  the  kernel  was  contained  was  so  hsird  that 
it  necessarily  preyented  the  kernel  from  operating  as  a  poison. 
We^  howeyer^  are  all  of  opinion  that  the  prisoner's  mistake  in  that 
respect  does  not  remoye  his  guilt :  if  a  person  administers  that 
which  is  poison^  intending  it  should  kill  the  person  who  takes  it^ 
he  is  guilty  under  the  statute  in  question^  although^  by  ignorance 
or  mistake^  he  happens  to  administer  it  in  a  form  which  renders  it 
innocuous. 

Aldebsov^  B.—- This  is  yery  different  from  the  case  of  a  man 
administeiing  something  which  he  erroneously  supposed  to  be 
poison. 
WiOHTKAN^  J.,  Platt,  B.,  and  V.  Willums,  J.,  concurring. 

Conviction  affirmed. 
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< 

February  l,  1850. 

(Before  Wilde,  C.  J.^  Aldbbson,  B.,  Maule^  J.,  Wiqhtxan^  J., 

and  Williams,  J.) 

Big.  v.  Williams,  (a) 

Church  rates^'Wammt  of  distresd^^Form  of^LimitaUon  of  time  for  sale 

of  goods. 

Stats.  58  Geo.  8,  c.  127,  n.  7;  27  Geo.  2,  c.  20,  ss.  1,  8. 

The  27  Oeo.  2,  c.  20,  s.  1,  appUes  to  all  warrants  of  distress  for  levying 
money  ordered  to  be  paid  by  any  act  of  Parliament  authorizing  such 
distress,  excq^ting  those  issued  against  Quakers ;  therefore  a  loarrant  of 
a  justice  under  the  58  Oeo.  8,  c.  127,  s.  7,  Jor  levying  by  distress  and  sale 
a  sum  of  money  ordered  to  be  paid  by  two  justices' in  respect  of  a  church 
rate,  ought  not,  except  in  the  case  of  Quakers,  to  direct  a  sale  "forthwith,'* 
but  to  impose  the  limitations  prescribed  by  the  27  Oeo.  2,  c.  20,  s.\,  of  a 
time  certain  not  less  than  four  days,  nor  more  than  eight  days. 

THE  prisoner  was  tried  at  the  General  Quarter  Sessions  for  the 
comity  of  ComwaJl,  held  at  Bodmiir,  on  the  1 7th  of  October, 
1849,  on  an  indictment  for  nnlawfnllj  rescuing  a  distress  for 
church  rates.  The  1st  connt  recited  the  making  a  complaint  Case, 
before  a  justice  by  the  churchwardens  of  the  parish  of  St.  Austell, 
in  the  said  county,  that  the  prisoner,  Richard  Williams,  had 
refused  and  neglected  to  pay  the  sum  of  hs.  S^eZ.,  church  rates, 
which  he  was  duly  rated  and  assessed  to  pay  in  the  said  parish ; 
the  making  an  order  by  the  said  justice,  requiring  the  prisoner  to 
pay  the  said  sum,  together  with  the  sum  of  5^.  9d.  for  costs ;  the 
refusal  and  neglect  of  the  prisoner,  Sichard  Williams,  to  obey  the 
said  order  and  pay  the  sum  ordered  to  be  paid,  and  then  the  issuing 
a  warrant  of  distress,  the  concluding  part  of  which  was  as  follows : 
— *^  These  are,  therefore,  to  authorize  and  command  you,  that  you 
do  forthwith  levy  the  c^oresaid  sum  of  14^.  h\d.  by  the  distress 
and  sale  of  the  goods  and  chattels  of  the  said  BichEU'd  Williams, 
and  out  of  the  money  arising  from  such  sale,  that  you  do  pay  or 
cause  to  be  paid  unto  the  said  Bichard  Parson  and  William  Jago 
(the  churchwardens)  the  said  sum  of  14«.  h\d.  and  thereout  also 
deduct  your  necessary  charges  for  distraining ;  and  if  amy  surplus 
shall  remain  after  such  payment  and  deduction  as  aforesaid,  that 
you  do  render  the  same  unto  the  said  Bichard  Williams.'^  The 
2nd  count  of  the  indictment,  the  only  one  now  materialj  was  as 

(•)  Be^orted  by  A.  BfiTUE8T0!i,  Esq.,  Barriiter-at-LAW. 
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Bbo.       follows : — "  And  the  jurors  aforesaid^  upon  their  oath  aforesaid^  do 
WiLUAMB.    ^'^^^'^  present,  that  after  the  taking  and  distraining  of  the  said 
—        goods  and  chattels  in  manner  and  for  the  cause  aforesaid,  and. 

^^^^  ^^7"  "^^"^^  ^^^  ^^  ^'"^  ^f  1^'  Sid.  remained  due  and  unpaid,  to  wit, 
^i^g^y  on  the  day  and  year  last  aforesaid,  at  the  parish  of,  &c.,  the  said 
goods  and  chattels  were  then  and  there  in  the  custody  and  posses- 
sion of  one  Samuel  Treverton,  under  and  by  virtue  of  the  said 
warrant,  and  by  him  were  then  and  there  had  and  detained  for  the 
cause  aforesaid,  he  the  said  Samuel  Tre\:erton  then  and  there 
being  one  of  the  constables  of  the  said  parish,  &c.,  and  that  the 
said  Bichard  Williams,  on,  &c.,  with  force  and  arms  at  the  parish, 
&c.,  the  goods  and  chattels  so  as  aforesaid,  in  the  custody  of  the 
said  Samuel  Treverton,  as  such  constable  as  aforesaid,  then  and 
there  being,  from  and  out  of  the  custody  and  against  the  will  of 
him,  Samuel  Treverton,  then  and  there  unlawfully  and  injuriously 
did  rescue,  take,  and  carry  away  (the  said  sum  of  14^.  5{d.  so  as 
aforesaid  due,  being  then  unpaid)  and  other  wrongs^  &c.,  against 
the  peace,  &c. 

The  counsel  for  the  prisoner  took  an  objection  to  the  validity  of 
the  warrant,  on  the  ground  that  a  time  had  not  been  therein 
limited  by  the  justices  for  the  sale  and  disposal  of  the  goods,  as 
required  by  the  27  Geo.  2,  c.  20,  s.  1.  The  objection  was  over- 
ruled, and  the  prisoner  having  been  found  guilty  on  the  2nd  count, 
was  sentenced  to  be  imprisoned  for  two  months,  and  to  pay  a  fine 
of  lOZ.,  subject  to  a  case  reserved  for  the  consideration  of  the 
court. 

No  counsel  was  instructed  on  behalf  of  the  prisoner. 
Argument  of  Pashlev  for  the  crown. — The  conviction  certainly  cannot  be 
crown?  ^'  *  *  supported  if  the  warrant  is  bad,  and  the  question  is,  whether  it  is 
bad  for  directing  a  sale  of  the  goods  fortnwith  instead  of  at  the 
expiration  of  four  days,  according  to  the  limitation  imposed  by 
the  27  Geo.  2,  c.  20,  s.  1,  '*  An  Act  for  the  more  easy  and  effectual 
proceeding  upon  Distresses  to  be  made  by  Warrants  of  Justices  of 
the  Peace,"  the  first  section  of  which  requires  that  justices  shall, 
in  their  warrant,  order  and  direct  the  goods  and  chattels  so  to  be 
distrained  to  be  sold  and  disposed  of  within  a  certain  time  to  be 
limited  in  such  warrant,  so  as  such  time  be  not  less  than  four  days 
nor  more  than  eight  days,  unless  the  penalty  or  sum  of  money  for 
which  such  distress  shall  be  made,  together  with  the  reasonable 
charges,  &c.,  be  sooner  paid.  [Williams,  J. — That  provision 
applies  in  all  cases  where  any  justice  or  justices  of  the  peace  is, 
or  are,  or  shall  be,  required  or  empowered  by  any  act  or  acts  of 
Parliainent  now  in  force  or  hereafter  to  be  made,  to  assure  a  warrant 
of  distress  for  the  levying  of  any  penalty  inflicted,  or  any  sum  of 
money  directed  to  be  paid  by,  or  in  consequence  of,  any  such  act 
or  acts.  Is  not  this  such  a  case  ?]  The  3rd  section  of  that  act 
contains  an  express  exception  of  warrants  of  distress  issued  for  the 
recoveiy  of  tithes  and  church  rates  from  Quakers ;  so  that  the  pro- 
visions of  the  7  &  8  Will.  3,  c.  34,  and  1  Geo.  1,  c.  6,  s.  2,  are  not 
affected  by  the  27  Geo.  2,  c.  20,  s.  1.    But  the  warrant  in  this 
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OBse  was  issued  under  the  53  Geo.  3^  c.  127^  s.  1,  and  the  arga-  Beg. 
ment  is  that  the  27  Gteo.  2,  o.  20^  is  to  be  considered  as  imported  ^  ^iKym 
into  that  sabsequent  statute.  Now  the  effect  of  53  Geo.  3^  c.  127,  — 
8.  7^  is  to  extend  to  all  persons  the  provisions  for  the  recovery  Cl^ch  Rate- 
of  church  rates^  which  were  before  that  time  applicable  to  Quakers  S^utf 
ovlji  if  the  sum  to  be  recovered  does  not  exceed  lOZ.  That  statute 
itself  imposes  no  limitation  of  time  upon  the  sale  of  goods^  and 
the  inference  from  the  exception  contained  in  sect.  3  of  27  Geo.  2^ 
c.  20^  seems  to  be  this^  that  that  limitation  was  not  intended  to 
apply  to  the  cases  in  which  a  civil  remedy  was  substituted  for  the 
old  remedy  provided  by  the  ecclesiastical  law  for  the  recovery  of 
church  rates.  [Maulb^  J. — The  27  Geo.  2^  c.  20,  prescribed  the 
mode  of  exercising  the  authority  in  every  case  in  which  the  autho- 
rity then  existed  or  should  thereafter  exist.  ''  Distress  ^'  is  not  the 
appropriate  term,  for  the  process  is  not  the  seizing  of  a  pledge,  but 
the  levying  in  execution  as  by  writ  oi  fieri  faciaa.']  The  27  Geo.  2, 
c.  20,  8.  1,  prescribes  the  mode  in  all  cases  not  within  the  3rd  sec- 
tion ;  but,  as  the  3rd  section  excepts  all  ca^es  under  the  statutes  of 
Will.  8  &  Geo.  1,  and  the  effect  of  53  Geo.  3,  c.  127,  is  only  to 
extend  the  provisions  of  those  statutes  to  persons  to  whom  they 
formerly  were  not  applicable,  it  is  submitted  that  proceedings 
under  53  Geo.  3,  c.  127,  are  within  the  exception,  as  well  as  pro- 
ceedings under  the  7  &  8  Will.  3,  &  1  Geo.  1 ;  all  statutes  in 
pari  maJteria  ought  to  be  read  together.  [Maulb,  J. — But  these 
are  not  in  pari  materia.  Under  the  53  Geo.  3,  the  church  rate  is 
the  materia;  under  section  3  of  the  27  Geo.  2,  c.  20,  the  Quaker 
is  the  m^aterid,  and  as  it  is  known  that  Quakers  will  not  pay 
church  rates,  it  is  most  humane  to  proceed  at  once,  and  without 
causing  the  useless  expense  of  keeping  a  man  in  possession  four 
days.  Williams,  J. — The  express  exceptions  in  the  27  Geo.  2, 
c.  20,  B.  3,  assumes  that,  but  for  that  exception,  the  general  words 
of  the  1st  section  would  have  applied  to  the  case  oi  "  Quakers.'^ 
Maulb,  J. — ^The  ecclesiastical  duty  of  paying  church  rates  may 
now  be  enforced  by  civil  process  under  the  53  Greo.  3,  just  as  by 
the  statutes  of  Henry  8  a  civil  remedy  was  introduced  against  the 
evils  of  heresy  which  theretofore  could  only  have  been  restrained 
by  the  spiritual  arm.  The  civil  process  then  gets  an  authority 
from  the  53  Geo.  3,  which  it  otherwise  would  not  have ;  in  either 
words  the  sum  of  money  is  directed  to  be  paid  in  consequence  of 
an  act  of  Parliament.^']  The  smallness  of  the  sums  payable  for 
church  rates  renders  it  improbable  that  the  Legislature  intended 
the  27  Geo.  2,  c.  20,  s.  1,  to  apply;  and  though  the  introduction 
of  sect.  3  seems  to  show  that  in  the  opinion  of  the  Legislature  the 
statute  with  that  section  would  have  applied  even  to  the  case  of 
Quakers,  such  an  exception  is  not  to  be  treated  as  a  declaration 
or  enactment,  for  it  is  the  province  of  the  judge  and  not  of  the 
Legislature^  to  construe  acts  of  Parliament:  {Dore  v.  Oray,  2  T.  R. 
358^  865.)  The  form  of  the  warrant  is  the  usual  one,  and  is 
to  be  found  in  Bum's  Justice,  "  Churchwarden,"  vol.  1,  p.  698, 
Chit.  Ed. 
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Reg.  Aldebson^  B. — It  cannot  be  doubted  that  tbe  27  Geo.  2y  c.  20^ 

WiLUAMB.    ®'  ^^  wooW  have  applied  to  the  case  of  Quakers  but  for  the  3rd 

—         section.     Justices  make  an  order  which  they  are  only  empowered 

^m^t^oF  ^  ^^^^  l>y  8^  act  of  Parliament;  the  order  directs  saXe  forthwith; 

Dittreta/   ^^^  27  Geo.  2,  imposes  a  limit  of  time^  when  the  order  is  made  in 

consequence  of  an  act  of  Parliament ;  the  case  only  requires  to  be 

stated. 

Maulb^  J. — This  is  not  the  first  form  in  them  that  has  been 
held  bad. 
Aldbbson^  B. — The  form  ought  to  be  burned, 
WiLDB,  C.  J. — We  are  of  opinion  that  this  warrant  is  within 
the  operation  of  the  27  Geo.  2,  c.  20>  s.  1,  and  is^  therefore^  bad 
for  not  limiting  the  time  of  ss^e.  Consequently  a  yerdict  of  not 
guilty  must  be  entered. 

Conviction  reversed. 


OXFORD  CIRCUIT. 

Gloucestbbshibb  Sumhsb  Assizbs^  1849. 

August  9. 

Rbo.  v.  Jambs,  (a) 

(Before  Mr.  Justice  Eblb.) 

Forgery — Evidence. 

Where  a  prisoner  vtters  an  instrument  with  a  forged  indorsement  or  other 
writing,  and  a  short  time  previously  the  instilment  is  shown  to  have  been 
in  his  possession  withovt  such  indorsement,  4'C„  there  is  some  evidence  of 
forgery,  although  there  he  noproofofthe  indorsement  being  in  the  prisoner's 
handwriting,  or  it  be  even  shown  that  he  is  unable  to  write, 

THE  prisoner^  Obadiah  James^  aged  twonty-one^  was  indicted 
for  forgery^  at  Bristol^  the  indorsement  of  a  bank  post  bill 
for  the  sum  of  lOZ.^  with  intent  to  defraud  William  Down.  In 
another  count  of  the  indictment  the  prisoner  was  charged  with 
uttering  the  same  bill^  knowing  the  indorsement  to  be  forged. 
There  were  other  counts  in  the  indictment,  varying  the  intent.  It 
appeared  in  evidence  that  Mrs.  Mary  Ann  Clarke,  the  wife  of  Mr. 
John  Stanley  Clarke,  residing  at  Bath,  went  out  walking  on  the 
afternoon  of  the  13th  of  March,  having  in  her  purse  a  102.  bank 
post  bill,  payable  to  herself,  and  unindorsed  by  Jber.  During  her 
walk,  she  lost  her  purse  and  the  bill.    About  six  o'clock  on  the 

(a)  Beported  by  J.  E.  Datis,  Esq.,  Barri8ter«t*LAw. 
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evening  of  the  same  day,  the  prisoner  went  to  the  shop  of  Mr.  Rao. 
William  Down,  a  linen  draper  at  Clifton,  abont  twelve  miles  from  .  *• 
Bath,  and  produced  the  bank  post  bill,  and  asked  Mr.  Down  if  it  — 
was  a  good  one.  Mr.  Down  replied  that  it  was  a  bank  post  bill  ^JSwIlT 
for  lOZ.,  and  was  no  doabt  good,  but  to  be  of  use  it  must  have  the 
name  of  the  party  to  whom  it  was  payable.  The  prisoner  then 
left.  In  about  half  an  hour  he  returned  with  the  biU,  and  it  then 
purported  to  bear  the  indorsement  of  ''Mary  A.  Clarke,^'  but 
which  was  proved  not  to  be  the  signature  of  Mrs.  Clarke.  The 
prisoner  said  he  was  sent  by  his  mistress  to  get  it  changed,  and 
Mr.  Down^  knowing  the  prisoner  to  be  a  journeyman  baker,  in  the 
employment  of  a  Mrs.  Burbage,  at  Clifton,  cashed  the  bill,  and 
Bubseouently  passed  it  away  in  the  course  of  his  business.  On  the 
2nd  01  April  the  bill  was  returned  to  him,  on  the  ground  that  the 
indorsement  was  a  forgery.  He  sent  for  the  prisoner,  and  told 
him  that  the  bill  was  forged,  and  that  as  he  had  to  refund  the 
amount,  he  expected  the  prisoner  in  turn  to  pay  him.  The  pri- 
soner promised  to  do  so,  and  paid  21.  on  account  the  same  evening; 
62.  more  on  the  following  day,  and  the  balance  of  SI.  on  the  6th  of 
April,  when  Mr.  Down  delivered  up  the  bill  to  the  prisoner.  On 
the  following  day  a  police  officer  went  to  the  shop  of  the  prisoner's 
employer,  and  on  inquiring  for  the  lOZ.  bill,  the  prisoner  told  him 
it  was  in  a  glove  in  the  bakehouse,  where  it  was  found.  The  pri- 
soner, on  being  questioned  as  to  how  he  came  by  the  bill,  said  he 
had  met  a  sailor  among  the  vessels  in  Cumberland  basin,  who  said 
he  was  going  to  sail  immediately,  and  would  give  him  (the 
prisoner)  bs.  to  get  the  bill  chan^d ;  and  that  this  sailor  put  the 
name  to  the  bill.  It  appeared  tnat  the  prisoner,  in  the  course  of 
his  employment,  was  in  the  habit  of  going  to  the  vessels  in  the 
basin  with  bread.  No  proof  was  given  of  the  handwriting  of  the 
prisoner,  nor  did  it  appear  in  evidence  whether  he  could  write  or 
not.     On  the  close  of  the  case  for  the  prosecution, 

W.  H.  Oooke,  for  the  prisoner,  submitted  that  on  these  facts 
there  was  no  evidence  to  go  to  the  jury  on  the  counts  for  forgery. 
There  was  no  proof  of  handwriting,  or  even  that  the  prisoner  could 
write  at  all.    It  might  therefore  be  assumed  that  he  could  not  write. 

Easl,  J. — ^At  SIX  o'clock  the  bill  is  in  the  hands  of  the 
prisoner  without  the  indorsement;  at  half -past  six  he  presents 
the  bill  with  the  forged  indorsement.  I  think,  if  a  man  has  an 
instrument  in  his  possession  without  an  indorsement  or  other 
writing,  the  subject-matter  of  the  alleged  forgery,  and  half  an 
hour  afterwards  is  found  with  the  instrument  indorsed,  there  is 
some  evidence  of  forgery  to  go  to  the  jury.  Although  the  prisoner 
might  not  be  able  to  write  himself,  yet  if  he  got  any  one  in  the 
street  to  write  the  name,  he  is  as  much  guiltv  of  forgery  as  if  he 
wrote  it  himself.  I  think  in  this  case  there  is  the  same  evidence 
to  go  to  the  jury  on  the  counts  for  forgery  as  for  uttering. 

The  jury  acquitted  the  prisoner. 

B.  F.  mchards,  for  the  prosecution. 

TF.  H.  Oooke^  for  the  prisoner. 
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OXFORD  CIEOUIT. 

6louc£8tbsshibb  Summsb  Asstzbs^  1849. 

AugiLst  9. 

Rsa.  V.  WiLEINS  AND  ANOTHEB.  (a) 

(Before  Mr.  Justice  Ebls.) 

Evidence — Distinction  between  mere  statements,  and.  directions  given  and 

acts  done, 

A  witness  having  stated  that,  hy  inquiries,  he  traced  the  prisoners  from  place 
to  place : 

Held,  that  the  witness  might  properly  say  that  he  made  inquiries,  and  in 
consequence  of  directions  given  to  him  in  answer  to  those  inquiries,  he 
followed  the  prisoners  from  place  to  place  until  he  apprehended  them. 

THE  prisoners  were  indicted  for  larceny.  A  police  constable^ 
who  took  the  prisoners  into  cnstodj^  stated  that  he  went  in 
search  of  the  prisoners^  who  had  left  the  neighbourhood  where  the 
alleged  offence  was  committed^  and  that  he  traced  them  from  place 
to  place  (naming  the  places)^  until  he  apprehended  them. 

Vripps,  for  the  prisoner,  objected  that  the  witness  must  confine 
himself  to  stating  that  he  took  the  prisoners  into  custody  at  the 
place  where  he  found  them.  His  saying  that  he  traced  them  from 
place  to  place  was^  in  fact^  letting  in  hearsay  evidence  of  the 
prisoner's  movements. 

Eble^  J. — Half  the  transactions  of  life  are  done  by  means  of 
words.  There  is  a  distinction,  which  it  appears  to  me  is  not 
sufficiently  attended  to,  beftween  mere  statements  made  by  and  to 
witnesses,  that  are  not  receivable  in  evidence,  and  directions  given 
and  acts  done  by  words,  which  are  evidence.  The  witness,  in  this 
case,  may  say  that  he  made  inquiries,  and  in  consequence  of 
directions  given  to  him  in  answer  to  those  inquiries,  he  followed 
the  prisoners  from  place  to  place  until  he  apprehended  them. 

The  prisoners  were  convicted. 

(a)  Beported  bj  J.  E.  DaviSi  Esq.,  Barrister^at-Law. 
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OXFORD  CIRCUIT. 

Glouoestebshibe  Suhkeb  Assizes^  1849. 

August  10. 
Rbo.  v.  Matthbws.  (a) 

(Before  Mr.  Justice  Eblb.) 

Evidence^^Cross-examincUion — D^xmtions, 

Where,  on  crose-examination,  a  witness  is  asked,  vnth  permission  of  the  judge, 
to  look  €U  his  deposition  before  the  committing  magistrate,  and  say  whether 
he  still  adheres  to  his  present  statement,  and  it  appears  the  witness  is  unable 
to  read,  the  deposition  cannot  be  read  to  the  witness  for  the  same  purpose 
without  being  put  in  as  evidence. 

^I^HE  prisoner  was  indicted  for  an  assault,  with  intent  to  commit 
JL      a  rape. 

Huddleston,  for  the  prisoner,  in  cross-examination  of  the  witness 
for  the  prosecution,  endeavoured  to  elicit  that  the  evidence  of  the 
witness  on  the  trial  differed  from  his  statement  before  the  com- 
mitting magistrate,  without  putting  in  the  deposition  as  evidence 
on  the  part  of  the  prisoner.  At  his  request  the  deposition. was  put 
into  the  hands  of  the  witness,  who  was  asked  to  look  at  it  to 
refresh  his  memory,  and  say  whether,  after  reading  it,  he  still 
adhered  to  his  statement  in  the  witness-box.  The  witness,  however, 
said  that  he  could  not  read. 

Htiddleston  then  applied  for  his  lordship's  permission  to  allow  the 
officer  of  the  court  to  read  the  deposition  to  the  witness,  and  cited 
the  case  of  Rex  v.  Edwards  (8  C.  &  P.  p.  81),  where,  in  the  course 
of  the  trial,  it  was  proposed,  on  the  part  of  the  prisoner,  to  put  the 
depositions  into  the  hands  of  a  witness,  and  desire  him  to  look  at 
his  own,  and  refresh  his  memory  by  it,  and  then  to  ask  him 
whether,  after  having  so  done,  he  would  adhere  to  the  statement 
which  he  had  just  made  ?  The  judges  (Littledale  and  Coleridge, 
J.  J.)  thought  there  was  no  objection  to  this  mode  of  proceeding ; 
but  the  witness,  on  being  asked  to  read  over  his  deposition,  said 
that  he  could  not  read  writing,  and  the  judge  said  there  was  no 
objection  to  his  deposition  being  read  over  to  him,  and  the  officer 
of  the  court  read  it  over  to  him  accordingly.  This  case  had  been 
cited  to  Mr.  Justice  Coltman  at  the  last  Spring  Assizes  at  Shrews- 
bury, who  acted  upon  it.  (6) 

(•)  Btportad  hj  J.  E.  DaviSi  Esq.,  Barrister-at-Law. 
(b)  Reg.  ▼.  Tooher^  Sbrewsborj,  19th  Marcbi  1849.     Coltman,  J.  then  said :  "  I  do  not 
aooede  to  this  case  {Rea  t.  Edwirdi)^  but  there  being  one,  I  think  it  right  that  the  prisoner 
aboold  have  the  bdneEt  of  it." 
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Rbo.  E&ls^  J. — I  believe  the  report  of  the  case  cited  was  founded 

\i     f'  upon  a  misconception^  and  being  afterwards  loosely  qaoted^  was 

*  '  —     *   somewhat  inconsiderately  acted  upon.     At  all  events^  I  am  clear 
Koiiitnoe.     that  the  coarse  suggested  would  be  irregular,  and  contrary  to  all 
rale.     The   practice  which  permits,   on  cross-examination,   the 
depositions  to  be  put  into  a  witness's  hands,  to  look  at  and  say 
whether  he  adheres  to  it,  is  on  the  extreme  verge  of  the  esta- 
blished rules  of  evidence,  and  cannot  be  farther  extended.     To  do 
what  I  am  now  asked,  would  be,  in  effect,  patting  the  officer  of 
the  court  in  the  position  of  a  witness,  without  being  on  oath,  to 
contradict  the  testimony  of  the  sworn  witness  in  the   box.     I 
cannot  permit  such  a  practice  before  me. 
Orippa,  for  the  prosecation. 
Htiddleston,  for  the  prisoner. 


CENTRAL  CRIMINAL  COURT  AND  COURT  OF 

CRIMINAL  APPEAL. 

August  Session,  1849. 

Augiiat  23. 

Reg.  v.  Smtthies.  (a) 

IndictmerU  far  forgery  at  common  iaw^— Fenwe— 11  Oeo.  4^1  Will.  4,  c.  66, 

8.  24 — Uttering  at  common  law. 

An  indictment  for  forgery  at  common  law  alleged  that  the  prosecutor  had 
given  to  the  defendant  a  consent  hy  word  of  mouth,  hut  not  in  writing 
that  his  name  might  be  used  as  next  friend  to  certain  infant  plaintiffs 
in  Chancery,  on  condition  that  he  should  not  be  answerable  to  the  defendant 
{the  solicitor  for  the  said  plaintiff,)  for  any  costs :  and  it  then  charged  that 
the  defendant,  intending  Jraudulently  to  make  it  appear  that  the  prosecutor 
had  consented  that  his  name  should  he  used  as  the  next  friend  of  the  said 
plaintiff,  absolutely  and  without  any  undertaking,  promise,  or  agreetnent 
on  the  part  of  the  said  defendant  touching  the  costs  attending  the  said  ccmse, 
forged  a  consent  in  these  words: — "  Miles  v.  Miles. — T  hereby  consent  to  he 
next  friend  to  the  infant  for  the  purposes  of  this  suit. — ^Biohabd  Sodbn." 

Held,  that  there  was  a  sufficient  fraud  disclosed  on  the  face  of  the  indict^ 
ment. 

On  a  trial  for  forgery,  a  defendant,  wlio  was  for  the  first  time  in  custody 
at  the  time  when  the  trial  began,  is  wiHiin  theW  Oeo.  4^1  WiU.  4,  c.  66, 
s.  24,  and  the  court  has  jurisdiction  to  try  him,  although  the  offence  was 
committed  at  a  place  out  of  the  jurisdiction, 

Qucere,  Whether  a  count  for  uttering  at  common  law  can  be  sustained,  where 
no  fraud  has  been  actually  perpetrated  by  such  uttering  f 

THE  defendant  was  charged  with  forgery  at  common  law^  and 
the  indictment  was  as  follows : — 

(a)  Reported  by  B.  C.  Bobihsoji,  Eeq.,  ^TriBter-at-Lair. 
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Central  Criminal  Court,  to  wit.— The  jurors  of  our  Lady  the         Brq. 
Queen,  upon  their  oath  present,  that  heretofore  and  before  the     „     ^'^^^ 
committing  pi  the  offence  hereinafter  next  mentioned,  a  certain         — 
cause  had  been  commenced  and  was  depending  in  Her  Majesty's   .  ^^ti^^sj^ 
High  Court  of  Chancery,  in  which  said  cause  Matilda  Catherine      uueTing. 
Miles,  Adelaide  Miles,  Ann  Miles,  and  Elizabeth  Miles,  infants,  by 
Bichard  Soden  their  next  friend,  were  plaintiffs,  and  Ezra  Miles, 
Charles  Gadderer,  Herbert  Harris  Carman,  Ann  CoUyer,  James 
Collyer,  William  Miles,  Alfred  Miles,  Frederick  Miles,  and  Martin 
Miles  were  the  defendants  by  original  bill ;  and  in  which  said  cause 
the  said  M.  C.  Miles,  late  an  infant,  and  A.  Miles,  Ann  Miles,  and 
B.  Miles,  infants,  by  Bichard  Soden  their  next  friend,  were  plaintiffs, 
and  Ezra  Miles,  C.  Gradderer,  H.  H.  Carman,  A.  Collyer,  J.  Collyer, 
W.  Miles,  A.  Miles,  F.  Miles,  M.  Miles,  S.  Jervis,  H.  0.  Thomson, 
and  Sir  William  Henry  Dillon,  knight,  were  the  defendants  by 
amended  bill ;  and  in  which  said  cause  the  said  M.  C.  Miles,  late 
an  in&nt,  and  A.  Miles,  Ann  Miles,  and  E.  Miles,  infants,  by 
Bichard  Soden  their  next  friend,  were  plaintiff s,  and  B.  S.  Sturgis 
and  J.  Lawrence  were  the  defendants  by  supplemental  bill.     That 
heretofore  and  before  the  commencement  of  the  said  cause,  and 
before  the  committing  of  the  offence  hereinafter  next  mentioned, 
to  wit,  on  the  29th  day  of  May,  a.d.  1848,  Henry  Smythies,  late 
of  the  parish  of  St.  Andrew,  Holborn,  in  the  county  of  Middlesex, 
and  within  the  jurisdiction  of  the  Central  Criminal  Court,  solicitor, 
then  and  from  thence  hitherto  being  one  of  the  solicitors  of  the  said  Indictment 
High  Court  of  Chancery,  had  applied  to  the  said  Bichard  Soden 
and  requested  him  to  be  and  to  permit  his  name  to  be  used  as  the 
next  fnend  in  the  said  cause  of  the  said  Matilda  Catherine  Miles, 
Adelaide  Miles,  Ann  Miles,  and  Elizabeth  Miles,  the  said  plaintiffs, 
who  at  the  said  time  of  the  said  application  of  the  said  Henry 
Smythies,  and  at  the  time  of  the  commencement  of  the  said  cause, 
were  infants,  and  each  of  them  respectively  was  an  infant  within 
the  age  of  twenty-one  years,  and  that  at  the  said  time  of  such 
application  and  request  the  said  Bichard  Soden  was  unwilling  to  be 
or  to  allow  his  name  to  be  used  in  the  said  cause  as  the  next  friend 
of  the  said  M.  C.  Miles,  A.  Miles,  Ann  Miles,  and  E.  Miles,  where- 
upon the  said  H.  Smythies  then  and  there  informed  the  said  Bichard 
Soden  that  he,  the  said  Bichard  Soden,  should  not  nor  would  be 
liable  for  any  costs,  charges,  or  disbursements  which  might  be 
incurred  in  or  about  the  said  cause.     That  the  said  Bichard  Soden 
then  and  there  by  word  of  mouth,  but  not  in  writing,  consented  to 
be  and  to  allow  his  name  to  be  used  in  the  said  cause  as  such  next 
friend  to  the  said  plaintiffs  as  aforesaid,  upon  the  distinct  agree- 
ment and  undertaking  of  the  said  Henry  Smythies  that  he,  the  said 
Bichard  Soden,  should  not  be  liable  for  any  costs,  charges,  or  dis- 
bursements which  might  be  incurred  in  the  said  cause,  and  the  said 
Henry  Smythies  then  promised  the  said  Bichard  Soden  that  he, 
the  said  Bichard  Soden,  should  not  be  liable  to  him,  the  said  Henry 
Smythies,  or  to  any  other  person  for  any  such  costs,  charges,  or 
disbursements.    That  the^said  Henry  Smythies,  from  the  time  of 
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Rbo.  the  commencement  of  the  said  cause  until  the  lOth  day  of  October^ 
SMYTHIE8.  ^•^'  ^^^9  "^^  *^®  solicitor  for  and  acted  as  and  conducted  the  said 
—  cause  as  solicitor  in  the  said  cause^  on  behalf  of  the.  plaintiffs  in  the 
^VmM^  said  cause,  on  which  said  lOfch  day  of  October,  a.d.  1848,  by  an 
u^ing.  order  duly  made  in  the  said  cause,  one  Thomas  Kirk  was  substi- 
tuted as  the  solicitor  in  the  said  cause,  on  behalf  of  the  plaintiffs  in 
the  said  cause,  in  the  room  of  the  said  Henry  Smythies.  That 
afterwards,  and  after  the  making  of  the  said  order  for  changing  the 
soUcitor  in  the  said  cause,  and  af  terthe  making  of  the  undertakings 
promise  and  agreement  by  the  said  Henry  Smythies  as  herein- 
before mentioned,  and  before  the  committing  of  tiie  offence  herein- 
after next  mentioned,  the  said  Henry  Smythies  delivered  to  the 
said  Richard  Soden  a  bill  of  fees,  charges  and  disbursements 
amounting  to  a  large  sum  of  money,  to  wit,  to  the  sum  of 
355Z.  5^.  llcZ.,  alleged  by  the  said  Henry  Smythies  to  be  due  and 
owing  from  the  said  Richard  Soden  to  the  said  Henry  Smythies 
for  the  fees,  charges  and  disbursements  incurred  by  him  the  said 
Henry  Smythies  in  and  about  the  management  and  conduct  of  the 
said  cause  as  solicitor  on  behalf  of  the  juaintiffs  in  the  said  cause. 
That  afterwards,  and  after  the  expiration  of  one  month  from  the 
delivery  of  the  said  bill,  and  before  the  committing  of  the  offence 
hereinafter  next  mentioned,  to  wit,  on  the  16th  day  of  February, 
A.D.  1849,  a  certain  action  had  been  commenced,  and  at  the  time 
of  the  committing  of  the  offence  hereinafter  next  mentioned,  was 
pending  in  Her  Majesty's  Court  of  Exchequer  of  Pleas  at  West- 
minster, in  which  said  last-mentioned  action  the  said  Henry 
Smythies  was  the  plaintiff  and  the  said  Richard  Soden  was  the 
defendant,  and  in  which  said  last-mentioned  action  the  said  Henry 
Smjrthies  sought  to  recover  from  the  said  Richard  Soden  the  said 
sum  of  355Z.  bs.  Ilc2.,  as  and  for  the  said  fees,  charges  and  dis- 
bursements of  the  said  Henry  Smythies  in  and  about  the  manage- 
ment and  conduct  of  the  said  first-mentioned  cause  as  solicitor  on 
behalf  of  the  said  plaintiffs  in  the  said  first-mentioned  cause.  That 
afterwards,  and  after  the  delivery  of  the  said  bill,  and  after  the 
commencement  of  the  said  action,  and  whilst  the  said  last-men- 
tioned action  was  so  pending  as  aforesaid,  and  before  the  committing 
of  the  offence  hereinafter  next  mentioned,  to  wit,  on  the  19th  day 
of  March,  a.d.  1849,  upon  the  petition  of  the  said  Richard  Soden, 
duly  presented  to  the  said  High  Court  of  Chancery,  an  order  was 
duly  made  by  the  said  last-mentioned  court  for  the  taxation  of  the 
said  bill  of  the  said  Henry  Smythies,  which  said  order  is  to  the 
tenor  and  effect  following,  that  is  to  say — 

"Monday,  the  19th  day  of  March,  in  the  12th  year  of  the 
reign  of  Her  Majesty  Queen  Victoria,  1849. 
'^  In  the  matter  of  Henry  Smythies,  one  of  the  solicitors  of  this  court. 
^'  Upon  the  humble  petition  of  Richard  Soden,  of  Castlethorpe, 
in  the  county  of  Bedford,  farmer,  this  day  preferred  unto  the  Right 
Honourable  the  Master  of  the  Rolls,  it  was  alleged  that  the  peti- 
tioner was  applied  to  by  the  above-named  Henry  Smythies  to 
become  the  next  friend  of  the  plaintiffs  in  a  cause  Miles  v.  Miles, 
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now  pending  in  this  courts  and  that  he  consented  thereto,  upon  an 
arrangement  with  the  said  Henry  Smythies,  that  the  petitioner 
should  not  be  liable  for  the  payment  of  his  bill  of  costs  as  the 
plaintiffs  solicitor  in  the  said  cause,  and  under  such  circumstances 
the  said  Henry  Smythies  was  employed  by  the  petitioner  as  his 
soUoitor  therein,  lliat  notwithstanding  sucn  arrangement  the  said 
Henry  Sniythies  has  lately  deliyered  his  bill  of  fees  and  disburse- 
ments in  the  said  cause  a^^nst  the  petitioner,  and  has  commenced 
an  action  aminst  him  in  Her  Majesty's  Court  of  Ezoheq^uer  to  obtain 
payment  of  the  said  bill.  That  the  petitioner  is  advised  that  the 
said  bill  contains  unreasonable,  eztrayagant  and  imuroper  charges, 
and  without  wayine  his  right  to  dispute  his  liability  to  pay  the 
same  upon  the  trial  of  the  said  action,  he  is  desirous  that  tne  said 
bill  of  costs  should  be  taxed.  That  the  petitioner  is  adyised  that 
he  has  a  good  defence  to  the  said  action,  and  he  intends  to  defend 
the  same.  It  was  therefore  prayed,  and  it  is  accordingly  ordered, 
that  it  be  referred  to  the  Taxing-master  of  this  court  in  rotation  to 
tax  and  settle  the  said  bill,  and  that  the  petitioner  and  also  the  said 
Henry  Smythies  do  produce  before  the  said  master  upon  oath,  as 
he  shall  direct,  all  books,  papers  and  writings  in  their  custody  or 
power  respectiyely  relating  to  the  matters  hereby  referred  or  any 
of  them,  and  that  they  be  examined  upon  interrogatories  touching 
the  same  matters  or  any  of  them  as  the  said  master  shall  direct. 
And  it  is  ordered  that  if  such  bill  when  taxed  be  less  by  a  sixth 
part  than  the  said  bill  so  deliyered,  the  said  master  do  tax  the 
petitioner  his  costs  of  such  reference.  And  if  such  bill  when  taxed 
shall  not  be  less  by  a  sixth  part  than  the  said  bill  so  deliyered,  the 
said  master  do  tax  the  said  Heniy  Smythies  his  costs  of  such 
reference.  And  it  is  ordered  that  the  said  master  do  certify  the 
amount  of  the  said  bill  when  taxed,  and  also  the  costs  of  such 
taxation  so  to  be  taxed  as  aforesaid. 

"  J.  A.  M.  "  Entered,  J.  A.  M.'* 

That  the  said  Henry  Smythies  well  knowing  the  said  seyeral 
premises  aforesaid,  and  falsely  and  unlawfully  deyising,  contriying 
and  intending  unjustly,  maliciously  and  fraudulently  to  aggrieve, 
oppress,  impoverish  and  defraud  tne  said  Bichard  Soden,  and  to 
make  it  appear  that  the  said  Bichard  Soden  had  consented  that  his 
name  should  be  used  as  the  next  friend  of  the  said  plaintiffs  in  the 
said  first-mentioned  cause,  absolutely  and  without  any  undertaking, 
promise  or  agreement  on  the  part  of  the  said  Henry  Smythies 
touching  the  costs,  fees,  charges  and  disbursements  attending  the 
said  cause,  and  to  enable  him  the  said  Henry  Smythies  to  recover 
the  said  fees,  charges  and  disbursements  so  as  aforesaid  alleged  to 
be  due  to  the  said  Henry  Smythies  as  solicitor  in  the  said  first- 
mentioned  cause  from  the  said  Bichard  Soden,  afterwards  and  whilst 
the  said  last-mentioned  action  was  so  pending  as  aforesaid,  and 
before  the  taxation  of  the  said  bill,  in  pursuance  of  the  said  last- 
mentioned  order,  to  wit,  on  the  3rd  day  of  April,  a.d.  1849,  with 
ferce  and  arms  at  the  parish  aforesaid  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  the  Central  Criminal  Court,  unlawfully, 
VOL*  iv.  H 
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Indiotment. 


Argnment  for 
the  defendant, 
that  iraiid  was 
not  shown  on 
the  face  of  the 
indiotment. 


knowingly^  fraudulently  and  falsely  did  forffe  and  counterfeit  a 
certain  writing  on  paper  in  the  form  of  and  purporting  to  be  a 
consent  in  writing  by  the  said  Bichard  Soden  to  be  the  next  friend 
of  the  said  plaintifE  in  the  said  first-mentioned  canse  for  the  pur- 
poses of  the  said  first-mentioned  cause^^and  which  said  forged 
writing  or  paper  is  to  the  tenor  following,  that  is  to  say-» 

"  In  ChMicery : — 

^^  Miles  ▼.  Miles. 

''  I  hereby  consent  to  be  next  friend  to  the  said  infants  for  the 
purposes  of  this  suit. — Bichjlbd  Sodev.'^ 

That  the  said  Henry  Smytliies  afterwards  and  whilst  the  said 
last-mentioned  action  was  so  pending  as  aforesaid,  and  at  and  upon 
the  taxation  of  the  said  bill  of  the  said  Heniy  Smyiliies  in  pursuance 
of  the  said  order  for  taxation  of  the  said  bill,  before  one  Henry 
Bamsay  Baines,  then  and  there  being  one  of  the  masters  of  the  said 
High  Court  of  Chancery  and  the  Taxing-master  in  rotation  to  whom 
the  taxation  of  costs  in  the  matter  of  the  said  last-mentioned  order 
was  referred,  to  wit,  on  the  said  8rd  day  of  April,  a.d.  1849,  at 
the  parish  aforesaid,  and  within  the  jurisdiction  of  the  Central 
Criminal  Court,  the  said  false,  forged  and  counterfeit  writing  or 
paper  so  falsely  forged  as  aforesaid,  purporting  to  be  a  consent  in 
writing  by  the  said  Bichard  Soden  to  be  the  next  friend  of  the  said 
infants  for  the  purposes  of  the  said  first-mentioned  cause,  falsely, 
knowingly  and  fraudulently  did  pronounce  and  publish,  and  then 
and  there,  to  wit,  on  the  said  3rd  day  of  April,  a.d.  1849,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction 
aforesaid,  falsely,  knowingly  and  fraudulently,  as  a  true  consent  in 
writing  by  the  said  Bicluffd  Soden  to  be  tne  next  friend  of  the 
said  imants  in  the  first-mentioned  cause,  did  deliv^  to  the  said 
Henry  B.  Baines,  then  and  there  beinff  such  master  of  the  said 
High  Court  of  Chancery  engaged  in  and  about  the  taxation  of  the 
said  bill  of  the  fees,  charges  and  disbursements  of  the  said  Henry 
Smythies  in  the  said  first-mentioned  cause,  to  the  great  danger 
and  prejudice  of  the  said  Bichard  Soden,  to  i^e  evil  example  of  all 
others  in  the  like  case  ofFending,  and  against  the  peace,  &c. 

The  2nd  count  was  for  uttering  the  consent  mentioned  in  the 
1st  count. 

The  evidence  went  to  show  that  the  forgery  was  committed  at 
Aylesbury,  in  Buckinghamshire,  but  that  the  uttering  took  place 
in  London. 

At  the  close  of  the  case  for  the  prosecution, 

Oooke  and  Bohinson,  for  the  defendant,  submitted  that  the  indict- 
ment could  not  be  sustained.  It  was  for  a  forgery  at  common  law, 
and  such  an  indictment  must  contain  on  the  lace  of  it  some  clear 
case  of  fraud  upon  the  prosecutor;  but  here  there  was  nothing  to 
show  that  the  prosecutor  could  be  injured  in  the  slightest  degree. 
It  was  admitted  by  the  indictment  that  he  had  consented  that  his 
name  should  be  used  as  the  next  friend  of  the  plaintiffs  in  the 
Chancery  suit,  and  the  paper  alleged  to  be  forged  merely  tended 
to  establish  that  consent.    The  indictment,  it  was  true,  stated  that 
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to  tliat  verbal  consent  admitted  to  haye  been  given  there  was        Bro. 
annexed  a  condition  that  he  shonld  not  be  answerable  for  costs^    g^^- 
and  afterwards  recited  that  ^'  the  defendant^  intending  to  make  it        J^^^ 
appear  that  the  said  Bichard  Soden  had  consented  that  his  name    ^^^^ 
should  be  used  as  the  next  friend  of  the  said  plaintiffs  in  the  said      m^^, 
first-mentioned  cause  absolutely  and  without  any  undertaking, 
promise  or  agreement  on  the  part  of  the  said  Henry  Smythies 
touching  the  costs/'  &c.  did  forge  the  said  consent,  but  no  such 
intent  could  be  drawn  from  the  act  alleged.    Any  agreement  with 
the  defendant  that  the  prosecutor  should  not  be  Uable  for  costs 
might  still  be  given  in  evidence  to  qualify  the  written  instrument, 
for  to  attempt  to  enforce  it  as  an  unconoitional  consent  would  be 
fraud,  and  might  be  resisted.    The  prosecutor  was  not,  therefore, 
placed  in  a  situation  of  greater  responsibility  than  he  was  before. 
If  there  was  any  fraud  at  all,  it  was  rather  in  the  attempt  to  create 
evidence  of  a  contract  that  had  been  really  entered  into,  but  this 
was  not  the  fraud  alleged  in  the  indictment. 

Eblb,  J. — ^I  think  that  there  is  a  sufficient  fraud  stated  on  the  Jadgment  of 
face  of  the  indictment.     It  alleges  that  a  verbal  consent  was  given  Erie,  j.  as  to 
under  certain  conditions,  and  the  consent  alleged  to  be  forged  is  a 
written  one  and  purports  to  be  given  without  any  condition  at  all. 
I  am  of  opinion,  therefore,  that  a  fraud  upon  the  prosecutor  is 
sufficiently  shown. 

Cooke  then  submitted  that,  as  to  the  count  for  forgery,  there  was  Argument  for 
no  jurisdiction  in  the  court  to  try  it.  The  evidence  tended  to  jarrjdlction?  ^ 
show  that  the  forgery,  if  committed  at  all,  was  committed  out  of 
the  jurisdiction  of  the  Central  Criminal  Court.  The  24th  section 
of  the  11  Geo.  4  &  1  Will.  4,  c.  66,  enacted  that  *'if  any  person 
shall  commit  any  offence  against  this  act,  or  shall  commit  any 
ofFence  of  forging  or  uttering  any  matter  whatsoever,  or  of  offering, 
uttering,  disposing  of  or  putting  off  any  matter  whatsoever,  know- 
ing the  same  to  be  forged  or  altered,  whether  the  offence  in  any 
such  case  shall  be  indictable  at  common  law  or  by  virtue  of  any 
statute  or  statutes  made  or  to  be  made,  the  offence  of  every  such 
offender  mav  be  dealt  with,  indicted,  tried  and  punished,  and  laid 
and  charged  to  have  been  committed  in  any  county  or  place  in 
which  he  shall  be  apprehended,  or  be  in  custody,  as  if  his  offence 
had  been  actually  committed  in  that  country  or  place,^^  &c.  Here 
the  prisoner  was  not  shown  to  have  been  in  custody  until  the  trial 
began,  and  in  R.  v.  Whiley  (2  M.  C.  C.  186),  it  was  decided  that, 
under  such  circumstances,  the  objection  was  fatal.  Then,  with  regard 
to  the  count  for  uttering,  no  fraud  was  in  fact  perpetrated  by  it, 
and  therefore  it  could  not  be  supported.  In  R.  v.  BouU  (2  Car.  & 
K.  604),  it  was  laid  down  by  Cresswell,  J.,  after  consulting  Patte- 
Bon,  J.,  that  the  uttering  of  a  forged  instrument,  the  forgery  of 
which  was  only  a  forgery  at  common  law,  was  no  offence  unless 
the  fraud  had  been  actually  committed. 

Ebls,  J.,  left  it  to  the  jury  to  decide  generally  with  respect  to  Jodgment. 
the  indictment,  asking  them  specifically  whether  they  were  satisfied 
that  the  forgery,  if  committed  at  all,  wa>s  committed  within  the 
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J'nrisdiotioii  of  the  Central  Criminal  Court.    The  other  qnestions 
le  reserved. 

The  jnrjr  fonnd  the  defendant  guilty  upon  both  counts^  but 
that  as  to  the  forgery  there  was  no  eyidence  of  its  haying  been 
committed  within  the  jurisdiction  of  this  court. 

The  case  was  afterwards  submitted  to  the  judges  of  the  Court 
of  Criminal  Appeal : — 


Case. 


JndgiDMit. 


OOUET  OF  CRIMINAL  APPEAL. 

Nov0mber  20th,  1849. 

(Before  Pollock,  C.  B.,  Patteson,  B.,  Pabeb,  B.,  Wiohtman,  J., 

and  Talfoubd,  J.) 

Case. 

1st.  Forging  a  consent  to  act  as  next  friend  in  Chancery. 

2nd.  Uttering  the  same  with  intent  to  defraud. 

The  prisoner  was  not  shown  to  have  been  in  custody  till  the 
time  when  the  trial  began.  The  jury  found,  as  to  the  l^t  count, 
that  he  was  guilty  of  forging,  but  that  there  was  no  evidence  of 
its  haying  been  done  within  the  jurisdiction  of  the  court.  As  to 
the  2nd  count,  guilty. 

The  questions  are — First.  Was  the  prisoner  indicted,  when  he 
was  in  custody,  within  the  11  Geo.  4  &  1  Will.  4,  c.  66,  s.  24, 
he  not  being  shown  to  be  in  custody  till  the  time  of  the  trial  f 
If  not— 

Secondly.  Is  the  uttering  of  a  forged  instrument  with  intent  to 
defraud,  where  the  forging  is  a  misdemeanor  at  common  law,  a 
misdemeanor  7  (see  £.  v.  Boult,  2  Car.  &  Eir.  604.) 

W.  Eble.  . 

Keating,  for  the  defendant,  was  contending  that  the  case  must 
be  decided  by  that  of  B.  y.  Whiley,  when  he  was  interrupted  by 

Pabee,  B. — The  report  of  that  case  is  erroneous  in  Mr.  Moody's 
work.  The  decision  was  the  reyerse  of  what  he  states  it  to  haye 
been.  I  haye  my  notes  of  the  case  here,  in  which  I  find  that  Lord 
Denman  thought  the  conyiction  wrong.  Tindal,  C.  J.,  and  Lord 
Abinger  thought  it  right,  and  Littledale,  J.,  doubted,  but  the  rest 
of  the  judges  were  of  opinion  that  it  was  good.  It  was  decided  on 
the  precedent  in  Foster,  12,  on  the  trial  in  1745  of  Berwick,  one 
of  the  rebels.  I  find  the  case  correctly  reported  in  1  C.  &  K.  150. 
Our  decisions  were  not  then  giyen  in  open  court  as  they  are  now, 
and  hence,  probably,  the  mistake  in  reports  which  are  generaUy 
yery  accurate. 

KeaUng  objected  that,  at  all  eyents,  the  jury  had  not  found  a 
yerdict  of  guilty  generally.  They  had,  in  fact,  giyen  a  special 
yerdict. 

Pollock,  C.  B.— No,  not  a  special  yerdict;  they  haye  found  a 
yerdict  of  guilty,  with  a  memorandum  stating  &cts  which  may 
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raise  the  point  of  law.    This  is  not  the  place  for  discussing  special 
verdicts.    We  think  the  finding  amounts  to  a  conviction. 

Conviction  affirmed, 

OlarJcson,  Bodkin  and  HuddUaton  for  the  prosecution  in  court 
above. 

Oooke  and  Eobvasofn  for  the  defendant. 

HuddUaton  for  the  prosecution  in  the  Court  of  Appeal 

Keatwig  for  the  defendant. 


Bbo. 

V. 

Smtthibs. 

Forgery — 
Venue— ' 
UUering* 


OQUET    OP   OBTMTNAL   APPEAL. 

February  16, 1850. 

(Before  Blackbttbns,  C.  J.,  Dohibty,  C.  J.  0.  B.,  Cramf- 
TOK^  J.,  Pbsbin,  J.,  Ball,  J.,  Bichabds,  B.,  Livsoy,  B.. 
and  MooRB,  J.) 

BXO.  V.  Ml7BPHT.(a) 

EmbezzlemerU — Friendly  society. 

In  an  indictment  against  a  clerk,  stating  that  he,  being  then  and  there 
employed  as  derk  to  A,  B,  and  outers,  did  by  virtue  of  hie  said  employment, 
thm  and  there,  and  whilst  he  was  so  employed  as  aforesaid,  receive  and 
take  into  his  possession  certain  money,  to  wit,  29Z.  lbs.  Sd.,  for  and  on 
account  of  the  said  A,  B,  and  other  his  masters,  and  the  said  money  then 
and  there  fraudulently  did  embezeU,  averring  the  said  m/oney  to  be  the 
property  of  the  said  A.  B.  and  other  his  masters,  from  the  said  A.  B.  4rc. 
fehniausly  did  steal,  4rc.  The  2nd  count  stating  ihe  person  to  be  employed 
as  clerk  to  A,  B.,  C.  D.,  and  E.  F,,  and  laying  the  property  in  them; 

BM,  firsti  that  it  was  sufficient  to  warrant  a  conviction  for  embezzlement,  to 
prove  that  the  prisoner  was  employed  as  secretary  of  a  friendly  society, 
and  had  not  duly  accounted  according  to  the  rules  of  the  society,  and  that 
having  taken  upon  himself  to  collect  moneys,  he  was  answerable  as  a  servant 
for  embezzling  euch  moneys.  Secondly,  that  although  the  prisoner  was 
himself  a  member  of  the  society,  by  the  rules,  all  the  property  of  the  society 
being  vested  in  trustees,  he  was  guilty  of  embezzling  a  portion  of  the  funds, 
and  the  property  was  rightly  laid  in  the  indictment  as  the  property  of  the 
employere.  Thirdly,  it  was  not  material  whether  the  prisoner  received 
paymsnt  for  the  discharge  of  the  duties  he  undertook  or  not,  because,  being 
the  servant  of  the  society,  he  was  answerable  for  the  due  discharge  of  any 
office  he  undertook  to  perform* 

Case. 

WILLIAM  MURPHY  was  indicted  and  tried  before  Judge  Oast. 
Perrin  and  myself  at  this  commission.    For  that  he,  on  the 
17th  December,  in  the  12th  year  of  the  Queen,  being  employed  as 

(a)  BeporUd  ^  J.  R  O'FLAscAOAsr,  Eaq.,  Barriit8r-«t*Ltw« 
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Reg.  clerk  to  the  Rev.  Theobald  Mathew,  and  others,  did  receive  into 
his  possession  a  sum  of  money,  to  wit,  29Z.  158.  8d.  of  their  money, 
and  did  fraudulently  and  feloniously  embezzle  and  steal  the  same, 

-^^f*^**'*  against  the  peace,  coo.,  and  the  statute,  &o. 

^ietj!  There  was  a  2nd  count  in  the  indictment  which  stated  that 
the  prisoner  was  the  clerk  of  Theobald  Mathew,  Thomas  Hughes, 
and  Pat.  Brophy :  but  in  other  respects  the  2nd  count  was  similar 
to  the  1st. 

It  appeared  upon  the  evidence,  that  the  prisoner  was  the  secre- 
tary and  treasurer  of  a  friendly  society  called  ''The  Princess 
Boyal  National  Total  Abstinence  Tontine  Society,'^  and  that  the 
prisoner  had,  whilst  acting  in  such  capacities,  received  the  sub- 
scriptions payable  by  the  different  members  of  the  society,  and 
that  there  was  a  balcmce  in  his  hands  of  such  subscriptions  over 
and  above  all  disbursements  thereout,  amounting  to  the  sum  of 
291.  158.  8d.  up  to  and  for  the  17th  September,  1848.  It  appeared 
upon  the  evidence  of  Pktrick  Murphy,  a  member  of  the  society, 
that  the  Bev.  Theobald  Mathew,  Thomas  Hughes  and  Patrick 
Brophy,  in  whom  the  property  was  laid  in  the  indictment,  were 
the  president  and  stewards  of  the  society,  at  the  time  when  the 
ofFence  was  committed  by  the  prisoner.  The  certified  rules  of  the 
society  were  produced  and  proved;  and  by  the  23rd  rule,  the 
president  and  stewards  for  the  time  being  are  declared  to  be  ''  the 
trustees  of  the  society,  and  that  all  moneys,  goods,  chattels,  effects 

Owe.  and  property  whatever  belonging  to  the  society  should  be  vested 

in  them,  as  such  trustees,  for  the  use  and  benefit  of  the  society, 
and  the  respective  members  thereof;  and  such  trustees  shall,  when 
properly  authorized  by  the  society,  bring  or  defend  any  action, 
suit,  or  prosecution,  concerning  any  property,  right  or  claim  of  this 
society.'' 

The  rules  also  name  the  Bev.  Theobald  Mathew  president  of 
the  society.  It  further  appeared,  that  the  members  of  the  society 
were  in  the  habit  of  meeting  on  certain  quarterly  days  for  the 
purpose  of  auditing  and  settlmg  the  accounts  of  each  quarter,  and 
that  the  17th  September,  1848,  was  one  of  those  quarterly  days  of 
meeting,  and  the  17th  December,  1848,  another  quarterly  day  of 
meeting,  but  the  17th  December,  1848,  having  &llen  on  a  Saturday, 
the  meetix^  took  place  on  the  18th  of  that  month.  It  further 
appeared,  that  it  was  the  course  and  practice  of  the  society,  if  any 
surplus  or  balance  of  the  funds  remained  in  the  hands  of  the 
treasurer  and  secretary,  that  such  surplus  was  distributable  before 
Christmas  in  each  year,  and  that  it  was  the  duty  of  the  i)risoner 
to  have  such  surplus,  or  balance,  if  any,  ready  to  be  paid  over 
when  required  so  to  do.  It  appeared  that  two  books  were  kept 
by  the  prisoner,  one  of  which  books  was  called  at  the  trial,  the 
day-book  and  the  other  the  ledger,  and  it  appeared  that  all  sub- 
scriptions paid  in  by  the  members  to  the  prisoner  at  the  different 
weekly  evening  meetings  of  the  society  were  entered  by  him,  at 
the  time  of  the  payment  thereof ^  in  his  day-book,  and  that  those 
several  paymentsi  as  well  as  the  disbursements  by  the  prisoner 
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tbereoat^  were  afterwards^  at  the  end  of  eacli  quarter,  transferred  b»g. 
to  the  ledger,  and  a  balanoe  stmck  on  foot  of  sack  acoonnt,  showing  u^^pht. 
the  clear  balance  in  tiie  hands  of  the  prisoner  at  the  termination  of  — 
each  quarter;  and  that  the  before-mentioned  sum  of  29Z.  15«.  8d.  "^"^^JjS^ 
was  the  clear  balance  in  the  hands  of  the  prisoner  at  the  end  of  Soeiei^. 
the  quarter  ending  17th  September,  1848.  It  appeared,  howeyer, 
that  with  reference  to  the  quarter  ending  the  17th  December, 
1848,  the  prisoner  had  not  brought  forward  his  intermediate 
receipts  between  the  17th  September  and  l7th  December,  into  the 
ledger,  though  ihey  amounted,  as  appeared  by  his  day-book,  to 
122.  8^.  2d,,  and  though  he  did  bring  forward  his  disbursements 
for  the  same  period,  which  amounted  to  the  sum  of  9Z.  6«.  6d.  It 
farther  appeared,  that  very  shortly  after  the  meeting  of  the  society 
on  the  18th  December,  1848,  preparatonr  to  the  dis&ibution  of  the 
surplus  funds  of  the  society  amonffst  its  members,  the  prisoner 
left  his  house  and  residence  in  the  city  of  Dublin,  and  disappeared 
altogether  with  the  funds  of  the  society,  and  that  he  could  nowhere 
be  found,  and  that  he  remained  concealed  till  about  the  end  of 
October,  1849,  when  he  was  arrested,  and  the  present  indictment 
afterwards  preferred  against  him.  It  appeared  by  the  two  account 
books  produced  on  the  trial,  which  were  all  in  the  handwriting  of 
the  prisoner,  that  he  took  credit  for  different  sums  against  the 
moneys  that  came  to  his  hands  as  payments  to  himself  as  secretary 
to  the  society,  and  which  could  only  be  understood  as  payments  to 
the  prisoner  as  a  remuneration  for  his  trouble  as  an  officer  of  the 
society,  and  no  distinction  appeared  to  have  been  taken  in  the  Oaie. 
books  of  the  society,  or  in  the  general  rules  of  the  society,  or  upon 
the  evidence  adduced  on  the  mal  between  the  office  of  the  secre- 
tary and  of  treasurer — ^in  fact,  the  title  '' Treasurer '^  did  not 
appear  in  any  of  those  documents,  nor  in  the  prisoner's  accounts ; 
though  the  title  "  Secretary ''  was  mentioned  frequently  in  all 
those  documents,  and  in  the  general  rules  of  the  society.  It  also 
appeared  from  the  eyidence,  that  the  prisoner  himself  was  one  of 
the  members  of  the  society.  There  was  a  good  deal  of  other 
evidence  given  on  the  trial,  which  I  think  it  unnecessary  to  state, 
as  it  does  not  appear  to  me  to  bear  upon  any  of  the  objections 
relied  on  by  the  counsel  for  the  prisoner. 

The  case  for  the  Crown  having  been  closed,  the  counsel  for  the 
prisoner  called  upon  the  court  to  direct  a  verdict  of  acquittal  upon 
the  following  grounds : — 1st,  Because  he  insisted  that  the  prisoner 
had  fairly  accounted  with  the  society,  and  that  he  had  not  denied 
the  receipt  of  the  money,  and  that  his  offence  at  most  amounted  to 
nothing  more  than  a  breach  of  trust,  but  not  to  embezzlement. 
2ndly,  Because  the  prisoner,  being  himself  a  member  of  the  society, 
he  could  not  be  convicted  of  embezzlement  of  the  money  men- 
tioned in  the  indictment,  the  same  or  some  part  thereof  being,  as 
he  insisted,  the  property  of  the  prisoner  himself.  Thirdly,  Because 
the  prisoner  had,  as  he  insisted,  received  the  money  as  treasurer, 
for  which  employment  he  insisted  it  did  not  appear  in  evidence 
that  the  prisoner  had  received  any  payment  or  remuneration. 
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Rbo.  With  the  concarrence  of  Judge  Perrin^  I  suffered  the  case  to 

go  to  the  jury^  who  found  the  prisoner  guilty.  We  postponed 
sentence,  the  prisoner  remaining  m  custody,  in  order  that  these 
^""SS^^*"  P^^^*s  should  be  considered  and  decided  by  tie  judges,  for  whose 
opinion  and  consideration  we  reserved  them,  under  the  11  &  12 
Victoria.  And  I  directed  that  the  witness  Murphy  should  have  the 
day-book  and  ledger,  and  a  copy  of  the  printed  rides  of  the  society, 
to  be  produced  before  your  lordships. 

John  Bichabdb. 

L.  Pbbbin. 
County  of  the  City  of  Dublin,  to  wit. — ^The  jurors  for  our  Lady 
the  Queen  upon  their  oath  do  say  and  present,  that  William 
Murphy,  late  of  the  parish  of  St.  MiBbry,  in  the  county  of  the  city 
of  Dublin,  yeoman,  on  the  17th  day  of  December,  in  the  12th 
year  of  the  reiffn  of  our  Sovereign  Lady  Victoria,  by  the  grace  of 
God  of  the  United  Kingdom  of  Great  Britain  and  Lreland,  Queen, 
defender  of  the  faith  and  so  forth,  at  the  parish  of  St.  Mary,  in 
the  county  of  the  city  of  DubHn  aforesaid,  being  then  and  there 
employed  as  clerk  to  the  Very  Bev.  Theobald  Mathew  and  others, 
did  by  virtue  of  his  said  employment  then  and  there,  and  whilst 
he  was  so  employed  as  aforesaid,  receive  and  take  into  his  pos- 
session certain  money  to  a  large  amount,  to  wit,  to  the  amount  of 
29Z.  lbs.  8d.f  for  and  on  the  account  of  tie  said  Theobald  Mathew 
and  others  his  masters,  and  the  said  money  then  and  there  fraudu- 
lently and  feloniously  did  embezzle,  and  so  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  say  tbkt  the  said  William  Murphy, 
then  and  there  in  manner  and  from  aforesaid  the  said  money  the 
property  of  the  said  Theobald  Mathew  and  others  his  said  masters 
from  tiie  said  Theobald  Mathew  and  others  his  said  masters 
feloniously  did  steal,  take  and  carry  away,  against  the  form  of  the 
statute  in  such  case  made  and  provided  and  against  the  peace  of 
our  said  Lady  the  Queen,  her  crown  and  dignity.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  say  and  present, 
that  the  said  William  Murphy,  on  the  said  17th  day  of  December, 
in  ike  said  12th  year  of  the  reign  aforesaid,  at  the  parish  of  St. 
Mary  aforesaid,  in  the  county  of  the  city  of  Dubun  aforesaid, 
being  then  and  there  employed  as  clerk  to  the  said  Theobald 
Mathew,  Thomas  Hughes,  and  Patrick  Brophy,  did,  by  virtue  of 
his  said  employment,  then  and  there,  and  whilst  he  was  so 
employed  as  aforesaid,  receive  and  take  into  his  possession  certain 
money  to  a  large  amount,  to  wit,  to  the  amount  of  291,  lbs.  8d. 
for  and  on  the  account  of  the  said  Theobald  Mathew,  Thomas 
Hughes,  and  Patrick  Brophy,  his  masters,  and  the  said  money 
then  and  there  fraudulently  and  feloniously  did  embezzle,  and  so 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  sav  that  the  said 
William  Murphy,  then  and  there,  in  manner  and  form  aforesaid, 
the  said  money,  the  property  of  the  said  Theobald  Mathew, 
Thomas  Huffhes  and  Patrick  Brophy,  his  said  masters,  from  the 
said  Theobald  Mathew,  Thomas  Hughes  and  Patrick  Brophy,  his 
said  masters,  feloniously  did  steal,  take  and  carry  away,  against 
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the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity,        Bbo. 
and  contrary  to  the  form  of  the  statute  in  such  case  made  and     ^  ^* 
proTided.  umi. 

Oruiae,  for  the  prisoner. — ^The  duty  of  the  prisoner,  as  secre-  Embe^immu^ 
tary  of  the  society,  was  to  enter  the  receipt  of  the  subscriptions  of  ^[^TJ' 
the  members,  to  keep  an  account  of  all  disbursements,  to  keep  a 
correct  day-book  and  ledger.  The  accounts  were  to  be  audited 
every  quarter,  and  when  any  balance  appeared^  there  was  an 
annual  distribution  every  Christmas.  On  the  17th  September^ 
1848,  the  prisoner  had  his  accounts  audited,  and  it  then  appeared 
that  a  balance  was  in  the  hands  of  the  prisoner  amounting  to 
292.  lbs.  8d,;  and  I  contend  that  the  prisoner,  having  accounted 
fairly,  cannot  be  guilty  of  the  crime  oi  embezzlement.  There  is 
no  imputation  of  fraud,  or  suppression,  or  keeping  back  matters  to 
prevent  the  society  from  ascertaining  the  state  of  the  accounts, 
and  the  question  comes  to  this,  can  the  prisoner,  having  admitted 
the  sum  of  29Z.  lbs,  8(2.  to  be  in  his  hands,  be  indicted  for  embez- 
zlement 7  Up  to  the  period  of  17th  September,  he  must  be  taken 
to  have  acted  as  secretary,  and  from  thenceforward  the  money 
remained  in  his  hands  as  treasurer,  for  which  office  he  received  no 
pay,  so  we  contend  the  relationship  of  servant  of  the  society  never 
existed  to  sustain  a  charge  of  this  kind.  This  was  constructive  Arignment  of 
change  of  possession:  {The  Queen  v.  Norval,  1  Cox's  Or.  L.  96.)  Sjiwr'*^* 
[Pbssin,  Jt — Is  there  anything  in  the  rules  distinguishing  the 
office  of  secretary  from  that  of  treasurer  7]  The  office  of  treasurer 
is  not  in  the  rules  at  all;  the  secretary  is  alone  named.  When  he 
admitted  the  balance  in  his  hands  as  secretary,  and  a  trust  was 
placed  in  him  to  keep  it  until  distribution,  he  no  longer  held  it  as 
servant  of  the  society,  the  possession  having  been  constructivelv 
changed:  {Beaaely^s  case,  2  East  P.  0.;  Bex.  v.  Orave,  1  Mood. 
0.  0.  447.)  The  indictment  cannot  be  sustained,  as  the  offence 
here  does  not  amount  to  embezzlement,  as  the  prisoner  did  not 
stand  in  the  relation  of  a  servant  to  the  society  after  the  17th 
September :  {Oruafe  case,  1  Oar.  &  E[ir.  63 ;  Hodeon's  case,  3  Oar. 
&  P.  422 ;  Norman^ 8  case,  Car.  &  M.  501 ;  Murray's  case,  I  Mood. 
276.)  It  is  clear 'from  authority,  that  if  money  is  left  in  the  hands 
of  a  clerk  after  accounting  for  it,  he  cannot  be  chargeable  with 
embezzlement.  The  accounting  changes  the  character  of  possession : 
{Waiters  case,  2  Cox,  845.)  On  the  point  that  the  prisoner,  being  a 
member  of  the  society,  is  part  owner  of  the  funds,  and  cannot  be 
guilty  of  taking  his  own  property,  was  cited  Willis's  case  (1  Mood. 
375.) 

Baldwin,  Q.  0. — The  argument  on  the  other  side  comprehended  ^Tf'^^'Vfl, 
the  first  and  third  points,  and  it  was  contended  the  offence  of  the  f^  th^^civwn. 
prisoner  amounted  to  a  breach  of  trust  and  not  to  embezzlement. 
It  is  material  to  consider  what  the  prisoner  was  bound  to  do.  He 
was  bound  to  account  quarterly.  He  became  the  secretary,  knowing 
there  was  to  be  an  annual  distribution  of  any  balance  which 
remained  in  his  han^s  as  secretary  until  the  period  of  distribution, 
arrived,  so  that,  in  point  of  fact,  no  change  of  possession  ever  could 
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Bbo.  take  place.  The  argument  for  the  prisoner  is  answered  bj  a  note 
M  RPHT  ^^  *^®  society  which  shows  the  distribution  of  the  funds  only  took 
—  '  place  at  Christmas.  Gv/rVs  case  is  qaite  distinguishable  from  this — 
^'T^lST**'  *^®^®  *^™®  ^^  given  to  pay  the  money,  and  the  character  in  which 
SocieiJ!  ^^  ^^^  ^^^^  ^^3  changed.  If  a  person  bound  to  account  does  not 
do  so,  it  will  amount  to  embezzlement :  {Reg.  v.  Walsh,  1  Den. 
Or.  0.  199;  The  King  v.  Jackson^  1  Car.  &  Kir.  884.)  [Black- 
BUBNS,  C.J. — I  should  think  the  word  *' account "  means  ''to  account 
and  pay;''  if  he  does  not  do  this,  he  does  not  account.  Crahpton, 
J. — When  do  you  say  the  embezzlement  took  place  f]  On  the 
18th  December,  when  he  neglected  to  account.  The  argument 
for  the  prisoner  is,  that  he  did  account ;  we  say  he  did  not,  the 
balance  in  his  hands  on  17th  September  ought  to  have  been 
brought  forward,  and  instead  of  doing  so,  he  absconded.  With 
respect  to  the  point  about  his  being  treasurer,  we  say  he  was  the 
secretary,  and  there  is  no  such  ofBce  as  treasurer.  It  was  as  secre- 
tary he  was  entitled  to  receive  remuneration.  With  respect  to 
the  case  cited  on  the  question  of  TpTopertj^WiUi^acaae,  it  does  not 
affect  this  case  at  all,  and  there  are  a  number  of  authorities  to  be 
found  showing  that,  when  property  is  vested  in  trustees,  it  will  be 
the  subject  of  embezzlement  by  a  person  in  the  employment  of  the 
society,  and  is  rightly  laid  as  the  property  of  the  trustees :  {The 
Queen  v.  Kane,  2  Mood.  C.  C.  204;  Beg.  v.  Mitten,  ib.  249;  Beg. 
y.  Eall,  1  Mood.  C.  0.  474.)  [Livroy,  B.— The  difficulty  I  feel 
is  this,  whether  the  prisoner,  who  appears  on  the  evidence  to  be 
the  secretary  of  this  society,  stood  in  the  capacity  of  clerk  or  ser- 
vant at  all  to  the  trustees,  taking  it  to  be  his  duty  to  collect  tiie 
subscription,  to  account  for  them  and  keep  them  safe.  If  doing 
this  constitutes  him  a  servant  within  the  meaning  of  this  indict- 
ment, I  cannot  distinguish  the  case  of  any  bfmker^  agent^  or 
receiver.  BwrUm^e  ease  (1  Mood.)  makes  me  desirous  you  would 
argue  that  the  prisoner  is  a  servant.  From  the  rules  it  appears 
the  trustees  had  no  power  to  dismiss  him.  Is  he,  then,  their 
servant  7]  The  case  of  Beg.  v.  Hall,  and  Jenson'e  case  (ib.  434), 
affirm  this  point.  [Psbbin,  J. — By  the  88rd  sect,  of  the  act  (10 
Gteo.  4,  c.  56)  under  which  the  secretary  is  appointed^  it  is  enacted 
that  the  accounts  shall  be  countersigpied  by  the  secretary.  Lb- 
7B0Y,  B. — This  I  take  to  be  a  legal  declaration  of  the  duties  to 
be  performed  by  this  officer.] 

J.  A.  Owrram,  (for  the  prisoner)  replied. 

Smyle  (for  the  Crown)  was  not  called  upon. 

Jadgmentof         BuLCEBUBNi,  C.  J. — ^In  this  case  the  prisoner  is  indicted  for 

UMkbani^      embezzling  the  sum  of  29Z.  lbs.  8ci.  received  by  him  as  clerk  to 

the  Very  Rev.  Theobald  Mathew  and  others,  and  in  another  count 

as  having,  in  this  capacity  of  clerk,  embezzled  the  said  money, 

stating  it  as  the  property  of  the  said  Theobald  Mathew,  Thomas 

Hughes  and  Patrick  Brophy,  who,  it  appears,  were  the  trustees 

of  the  said  society.    We  are  of  opinion  that  the  property  was 

rightly  laid  in  this  indictment,  and  that  the  prisoner  is  not  entitled 

to  any  estate  or  interest  in  the  funds  so  as  to  enable  him  to  raise 
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any  question  as  to  property.  The  questions  we  have  to  decide  are  ^^^' 
three:  1st.  Was  the  prisoner  in  the  capacity  of  clerk  to  these  mubphy. 
trustees  7  2nd.  Did  he  cease  to  be  so  at  the  time  of  the  embezzle-  — 
ment  ?  3rd.  Was  there  evidence  to  go  to  the  jury  to  sustain  the  ^^^!^fT^" 
charge  of  embezzlement  against  the  prisoner  ?  With  respect  to  society, 
the  first  question^  it  is  immaterial  to  consider^  whether  he  filled  the 
office  of  secretary  or  treasurer^  or  both^  because  it  appears  that  he 
was  employed  to  collect  the  subscriptions^  and  that  on  the  face  of 
his  account,  a  balance  at  29Z.  15«.  8d.  appeared  in  his  hands^  and 
it  was  his  duty  to  keep  any  surplus  and  have  it  ready  for  distribu- 
tion when  required  so  to  do.  in  this  state  of  things,  can  any  one 
doubt  but  that  on  accepting  this  office  he  was  to  perK>rm  its  duties  ? 
But  it  is  contended  that  his  duties  as  clerk  ceased  the  moment 
the  balance  of  the  account  was  struck,  and  a  new  relationship 
between  him  and  the  trustees  arose  in  respect  of  the  balance  in  his 
hands.  We  do  not  think  so.  His  obligations  were  unchanged. 
He  was  the  clerk  when  he  got  the  money,  and  he  was  the  clerk 
when  he  absconded.  Ov/rls  case  does  not  rule  the  present  one; 
time  was  there  given;  a  new  and  different  trust  and  confidence  was 
placed.  Next,  with  respect  to  the  question,  had  the  prisoner 
ceased  to  be  clerk  at  the  time  of  the  embezzlement  ?  Look  at  the 
facts ;  the  balance  was  struck  on  the  1 7th  September ;  the  next 
time  for  accounting  was  the  18th  December,  as  the  17th  (the 
quarter-day)  fell  on  Sunday :  as  clerk  he  should  have  done  so,  but 
he  does  not ;  in  the  meantime  he  had  absconded ;  is  that  no  evi- 
dence to  sustain  the  third  question  f  As  to  the  intention  of  the 
Erisoner  to  appropriate  the  money,  I  think  it  is  enough  to  say, 
ere  is  evidence  to  warrant  the  jury  in  finding  that  the  sum  which 
remained  in  the  prisoner's  hands,  at  the  time  laid  in  the  indictment, 
he  intended  to  appropriate  to  his  own  use,  and  therefore  the 
prisoner  has  been  rightly  convicted. 

CsAXPTON,  J. — The  case  of  The  King  v.  Hall  appears  to  me  to 
govern  this  case. 

LiVBOT,  B. — I  wish  to  say  that  I  consider  the  present  case  as 
decided  upon  the  principle,  that  the  prisoner  stood  m  the  relation- 
sbip  of  derk  and  servant  to  the  trustees. 

Blackbubnb,  C.  J. — I  shall  grant  a  certificate  in  this  case,  as  in 
the  case  of  The  Queen  v.  Otw<Mf. 
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CENTRAL  CRIMINAL  COURT. 

Decxhbeb  Session^  1849. 
December  21. 

(Before  Colebidqe^  J.^  and  Rolfe^  B.) 
Reo.  v.  Swan,  (a) 

Indictment  against  a  bankrupt — 5  jr  6  Vict.  c.  122 — 12  4r  13  Vict,  c,  106 

— Repeal  of  penal  statute. 

Where  a  statute  creating  an  offence  is  repealed,  a  person  cannot  be  after- 
wards proceeded  against  for  any  offence  unthin  it  committed  whilst  it  was 
in  operation,  even  although  the  rtpealing  statute  re-enacts  the  penal  clauses 
of^  statute  repealed. 

The  words  **  except  as  to  the  recovery  and  application  of  any  penalty  for  any 
offence  "  which  shall  have  been  committed  before  the  commencement  of  this 
act,  in  the  1st  section  of  the  12  jr  l^  Vict.  c.  106,  do  not  apply  to  offences 
which  are  the  subject  of  indictment,  but  refer  to  summary  proceedings  under 
which  a  pecuniary  penalty  may  be  awarded. 

The  penal  clauses  of  the  5^6  Vict.  c.  122  are  repealed  by  the  12  4r  18  Vict. 
c.  106. 

Schedule  (A)  to  the  12  4r  1^  Vict  c.  106,  is  controlled  by  the  1st  section,  so 
that  the  repeal  of  the  6  Oeo.  i,  c.  16,  though  expressed  in  the  schedule  to 
extend  to  the  whole  statute,  has  not  the  effect  of  reviving  those  statutes  which 
the  6  Oeo.  4,  c.  16,  itself  repealed. 

indietment.      nHHE  indictment  against  the  defendant  charged — ^That  here- 

^  tofore  and  after  the  passing  and  commencement  of  a  certain 
act  of  Parliament  made  and  passed  in  a  session  of  Parliament 
holden  in  the  fifth  and  sixth  years  of  the  reign  of  oar  Lady  the 
Queen^  intituled  ''An  Act  for  the  Amendment  of  the  Law  of  Bank- 
rupts^^' and  before  the  committing  of  the  offence  hereinafter  men- 
tioned^ to  wit^  on  the  28th  day  of  Aprils  1849^  Hugh  Swan,  late 
of  the  parish  of  St.  Pancras,  in  the  county  of  Middlesex,  labourer, 
was  and  from  thence  continually,  until  the  issuing  of  the  fiat  in 
bankruptcy  hereinafter  next  mentioned,  was  a  linendraper  and  a 
trader  within  the  true  intent  and  meaning  of  the  laws  and  statutes 
then  in  force  relating  to  bankrupts,  and  subject  and  liable  as  such 
trader  to  the  said  laws  and  statutes,  and  exercising  and  carrying 
on  the  trade  and  business  of  a  linendraper,  and  that  the  said  Hugh 
Swan  afterwards,  to  wit,  on  the  day  aforesaid,  in  the  year  aforesaid, 

(a)  B«portod  b/  B.  0.  Rosnriov,  Eiq.,  Btrrut0r*At*Law. 
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at  the  parisli  aforesaid^  in  tlie  conntj  afoTesaid^  became  and  was        Rbo. 
indebted  to  John  Falsbaw  Pawson  and  Jobn  Stone,  the  said  John       ^^-^^ 
Falshaw  Pawson  and  John  Stone,  then  and  there  being  partners        — ' 
in  trade  of  the  aty  of  London,  in  a  certain  sum  of  money  ex-    ^JS^*^ 
ceeding  the  snm  of  50Z.,  to  wit,  the  sum  of  SOW.  for  a  trae  and     •***''^ 

J'nst  d^t,  dne  and  owing  from  the  said  Hugh  Swan  to  the  said 
Fohn  Falshaw  Pawson  and  John  Stone,  such  partners  as  aforesaid, 
for  the  price  and  value  of  divers  goods  before  then  sold  and  deli- 
vered by  the  said  John  Falshaw  Pawson  and  John  Stone,  as  such 
partners  as  aforesaid,  to  the  said  Hugh  Swan,  and  that  the  said 
Hugh  Swan,  afterwards,  and  whilst  he  was  such  trader  as  afore- 
said, and  exercising  and  carrying  on  the  said  trade  and  business  of 
a  linendraper,  and  whilst  he  was  and  continued  indebted  to  the 
said  John  Falshaw  Pawson  and  John  Stone  as  aforesaid,  to  wit,  on 
the  day  and  year  last  aforesaid,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  did  commit  an  act  of  bankruptcy,  that  is  to  say, 
by  filing,  in  the  office  of  the  Lord  Chancellor's  secretary  of  bank- 
rupts, a  declaration  in  writing,  signed  by  him  the  said  Hugh 
Swan,  as  such  trader  as  aforesaid,  and  attested  by  the  attorney, 
that  he  the  said  Hugh  Swan  was  unable  to  meet  his  engagements, 
and  which  said  declaration  is  as  follows  : — 

"I,  the  undersigned  Hugh  Swan,  of  No.  59,  High-street, 
Camden  Town,  and  of  No.  15,  Hanway-street,  Tottenham-court- 
road,  both  in  the  county  of  Middlesex,  draper,  do  hereby  declare 
that  I  am  unable  to  meet  my  engagements.  Dated  this  27th  day 
of  Aprils  in  the  year  of  our  Lord  1849.  indictment 

''HuoH  Swan. 
"  Witness,  Albibt  Bbad, 
Attorney  of  the  Court  of  Queen's  Bench, 
16,  Tollington-park,  Homsey-road/' 
and  thereby  then  and  there  became  and  was  a  bankrupt,  within  the 
true  intent  and  meaning  of  the  said  laws  and  statutes  relating  to 
bankrupts.  That  after  the  committing  of  the  said  act  of  bankruptcy, 
and  whilst  the  said  Hugh  Swan  was  such  trader  as  aforesaid,  and 
whilst  he  was  and  continued  indebted  to  the  said  John  Falshaw 
Pawson  and  John  Stone  as  aforesaid,  and  within  two  calendar 
months  from  the  said  28th  day  of  April,  1849,  to  wit,  on  the  28th 
day  of  April,  1849,  in  the  county  aforesaid,  a  fiat  in  bankruptcy 
was  duly  and  according  to  law  made,  signed  and  issued  by  the 
Right  Hon.  Charles  Christopher  Pepys,  Lord  Cottenham,  then 
and  there  being  Lord  High  Chancellor  of  Great  Britain,  on  the 
petition  of  the  said  John  Falshaw  Pawson  and  John  Stone,  in 
that  behalf  made,  to  the  said  Lord  High  Chancellor  in  writing,  the 
said  John  Falshaw  Pawson  and  John  Stone  having,  before  the 
issuing  of  the  said  fiat,  to  wit,  on  the  day  last  aforesaid,  in  the 
year  {foresaid,  in  the  county  aforesaid,  duly  filed  such  affidavit  as 
by  the  laws  and  statutes  then  in  force  relating  to  bankrupts  was 
required,  and  the  said  Lord  High  Chancellor  having  then  and 
there,  as  last  aforesaid,  dispensed  with  the  said  John  Falshaw 
Pawson  and  John  Stone  entering  into  any  bond,  conditioned  for 
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proving  their  said  debt^  and  for  proving  the  said  Hugh  Swan  to 
have  committed  an  act  of  bankruptcy  at  the  time  of  issuing  sach 
fiat  as  aforesaid^  and  for  proceeding  upon  such  fiat  as  af oresaid^  and 
which  said  fiat  was^  on  the  day  last  aforesaid,  in  the  year  aforesaid, 
directed  to  Her  Majesty^s  Court  of  Bankruptcy  in  London,  by 
which  said  fiat  the  said  Charles  Christopher  Pepys,  Lord  Cotten- 
ham,  did  then  and  there  authorize  the  prosecution  of  the  fiat  in 
the  said  Court  of.  Bankruptcy  in  London,  as  by  the  said  fiat,  duly 
filed  and  entered  of  record,  and  now  in  the  said  Court  of  Bank- 
ruptcy in  London,  being  a  record  of  the  said  Court  of  Bankruptcy, 
reference  being  thereunto  had,  will  more  fully  appear,  and  that  the 
said  fiat  was  forthwith,  that  is  to  say,  on  the  day  Isust  aforesaid,  in 
the  year  aforesaid,  within  the  county  aforesaid,  issued  and  trans- 
mitted by  William  Yizard,  then  and  there  being  the  said  Lord  High 
Chancellor's  Secretary  of  Bankrupts,  to  Her  Majesty'  said  Court 
of  Bankruptcy  in  London,  under  and  by  virtue  oi  which  said  fiat, 
and  by  force  of  the  statutes  in  such  case  made  and  provided, 
Edward  Goulbum,  Serjeant-at-Law,  then  being  a  commissioner  of 
the  said  Court  of  Bankruptcy  in  London,  did  afterwards,  to  wit, 
on  the  28th  day  of  April,  1849,  in  London  aforesaid,  upon  the 
application  of  the  said  John  Falshaw  Pawson  and  John  Stone,  and 
upon  due  proof  upon  oath  before  him,  the  said  Edward  Goulburn, 
of  the  said  trading  of  the  said  Hugh  Swan,  and  of  the  committing 
of  the  said  act  of  bankruptcy  by  the  said  Hugh  Swan,  and  of  the 
above-mentioned  facts,  and  of  the  matters  requisite  to  support  the 
said  fiat  in  due  form  of  law,  find  that  the  said  Hugh  Swan  had 
become  and  was  a  bankrupt  before  the  issuing  of  the  said  fiat, 
¥nthin  the  true  intent  and  meaning  of  the  said  laws  and  statutes 
relating  to  bankrupts,  and  did  then  and  there  declare  and  adjudge 
the  said  Hugh  Swan  to  be  a  bankrupt  accordingly,  as  by  the  said 
adjudication  now  remaining  of  record  in  the  said  Court  of  Bank- 
ruptcy in  London,  reference  being  thereunto  had,  will  fully  appear. 
That  after  such  adjudication  and  declaration  as  last  aforesaid,  and 
before  notice  of  the  said  adjudication  was  given  in  the  London 
Oazette,  and  before  putting  in  execution  any  warrant  of  seizure 
granted  upon  such  adjudication,  to  wit,  on  the  28th  day  of  April, 
1849,  in  the  county  aforesaid,  a  duplicate  of  the  said  adjudication 
was  served  on  the  said  Hugh  Swan  personally,  and  no  cause  has 
been  shown  to  the  satisfaction  of  the  said  Court  of  Bankruptcy,  or 
of  the  said  Edward  Goulburn,  Serjeant-at-Law,  for  cancelling  the 
said  adjudication,  although  more  than  five  days  since  the  service 
of  the  said  duplicate  of  the  said  adjudication  as  aforesaid  had 
elapsed  before  the  day  of  taking  this  inquisition,  and  the  said  fiat 
always,  from  the  time  of  issuing  thereof  until  and  at  the  time  of 
the  taking  of  this  inquisition,  was,  and  still  is,  in  full  force  and 
effect.  That  the  said  Hugh  Swan  heretofore  and  after  the  passing 
and  commencement  of  the  said  act  of  Parliament,  and  whilst  he 
was  such  trader  as  aforesaid,  to  wit,  on  the  2nd  day  of  March, 
1849,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within 
the  jurisdiction  of  the  Central  Criminal  Court,  did  unlawfully. 
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designedlj^  wilfully  and  fraudnlentlj^  with  intent  to  defeat  tlie        Bxck 
object  of  the  laws  and  statntes  relating  to  bankrupts^  and  with         ^' 
intent  to  defraud  the  creditors  of  the  said  Hugh  Swan^  then  and        ^^' 
there  as  last  aforesaid^  destroy  certain  papers  belonging  to  him  the    ^r^^^^ 
said  Hugh  Swan,  to  wit,  ten  pieces  of  paper,  then  and  tiiere  con-     ^»*»*P'- 
taining  and  having  written  upon  them  divers  memorandums  and 
entries  relating  to  the  sale  of  divers  goods  of  the  said  Hugh  Swan, 
of  great  value,  to  wit,  of  the  value  of  1,0007.,  delivered  by  the  said 
Hugh  Swan  to  one  Charles  Walter  Burton,  for  the  purpose  of  sale 
by  the  said  Charles  Walter  Burton,  and  sold  by  the  said  Charles 
Walter  Burton  for  and  on  behalf  of  the  said  Hugh  Swan,  against 
the  form  of  the  stetute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity,  (a) 

(a)  The  following  are  the  aeotione  of  the  act  of  Pariiament  and  that  part  of  the  echedale 
materia]  to  the  argnmoDt. 

Sect  1.  That  from  and  after  the  oommencement  of  this  act,  the  seTeral  aots  and  parts  of  Statute,  sect.  1. 
acts  set  forth  in  the  echednle  A.,  to  this  act  annexed,  to  the  extent  to  which  each  acts  or  parts 
of  acts  are  by  soch  sohednle  expressed  to  be  repealed,  and  CTory  other  act  or  aots,  and  sach 
parts  of  eyery  other  act  or  aots  as  shall  be  inconsistent  with  this  act,  shall  be  repealed,  except 
so  far  as  the  said  acts  or  parts  of  acts  or  anj  of  them  whether  mentioned  or  included  in  the 
said  schedule  or  not,  repeal  anj  former  act  or  part  of  an  act,  and  except,  also,  so  far  as  maj  be 
neoessaiy  for  the  purpose  of  supporting  any  proceedings  taken  or  to  be  taken,  under  and  after 
the  oommencement  of  this  act  upon  anj  trading,  act  of  bankmptcj,  petitioning  creditor's  debt, 
fiat,  or  other  proceeding  in  bankmptcj  before  the  commencement  of  this  act,  and  except  as  to 
the  recoverj  and  application  of  anj  penaltj  for  anj  offence  which  shall  have  been  committed 
before  the  oommencement  of  this  act. 

Sect  4.  And  be  it  enacted,  that  this  act  unless  where  otherwise  epeciallj  provided,  shall  Sect.  4. 
eommenoe  and  take  effect  from  and  after  the  eleventh  daj  of  October  next ;  and  that  from  and 
after  the  oommencement  of  this  aot  no  fiat  in  bankruptcj  shall  be  issned,  but  all  proceedings 
in  bankmptcj  or  to  found  an  act  of  bankmptcj  shall,  and  proceedings  for  arrangement  between 
debtors  being  traders  liable  to  become  baokmpt  and  creditors  maj,  be  bj  virtne  of  and  according 
to  the  provisions  of  this  act ;  and  that  all  proceedings  in  bankruptcj,  and  everj  fiat  in  bank- 
roptej,  and  petition  for  sueh  arrangement^  depending  at  the  commencement  of  this  act,  shall 
be  proceeded  in  and  brought  to  a  conolnaton  under  the  provisious  of  this  aot ;  provided  that 
crexj  trading,  aot  of  baokraptcj,  pedtioning  creditor's  deot,  or  other  matter  or  thing,  which 
before  the  oommencement  of  this  act  would  have  authorized  proceedings  in  bankmptcj,  shall 
after  the  oommencement  of  this  act  be  sufficient  to  authorise  proceedings  in  bankmptcj  under 
tiiis  act,  and  nothing  in  this  aot  oontained  shall  render  invalid  anj  prooeedings  in  bankniptoj, 
or  anj  fiat  in  bankmptcj,  or  anj  petition  for  arrangement,  depending  at  the  commencement  of 
this  act,  or  anj  proceedings  which  maj  have  been  instituted  or  taken  under  or  bj  virtue  of  such 
bankmptcj  fiat  or  petition,  or  lessen  or  affect  anj  right,  title,  claim,  demand,  or  remedj  which 
anj  person  now  has,  or  hereafter  maj  have,  under  or  1^  virtue  thereof,  or  lessen  or  affect  anj 
right,  title,  claim,  demand,  or  remedj  which  anj  person  now  has,  or  hereafter  maj  have,  upon 
or  against  anj  bankmpt  against  whom  anj  fiat  has,  or  shill  have  been  issued,  or^against  anj 
such  trader  who  maj  or  shall  have  presented  such  petition  except  as  in  this  act  b  hereafter 
•peciaUj  provided ;  provided  alwajs,  that  nothing  in  this  act  contained,  shall  affect  the  provi- 
sions of  the  Joint-Stock  Companies  Winding-up  Act,  1848,  or  anj  of  the  acts  therein  recited, 
or  of  anj  aet  amending  such  act,  except  so  far  as  regards  the  aboUtiou  of  the  fiat  in  bankmptcj 
and  the  substitution  of  a  petition  for  adjudication  of  bankmptcj. 

SeoL  288.  That  if  the  bankmpt  shall  not  (if  he  were  within  the  United  Kingdom  at  the  Sect.  283. 
date  of  the  adjudication^  within  twentj-one  dajs  after  the  advertisement  of  the  bankmptcj  in 
the  Lomden  OoMetie  or  (if  he  were  in  anj  other  part  of  Europe  at  the  date  of  the  adjudication) 
within  three  months  after  such  advertisement,  or  (if  he  were  elsewhere  at  the  date  of  the 
adjudication)  within  twelve  months  after  such  advertisement,  have  commenced  an  action,  suit, 
or  other  proceeding  to  dispute  or  annul  the  fist,  or  the  petition  for  adjudication,  and  shaU  not 
have  prosecuted  the  same  with  due  diligence  and  with  effect,  the  GaseUe  containing  such 
advertisement  shall  be  conclusive  evidence  in  all  cases  as  against  soch  bankrupt  and  in  all 
actions  at  law  or  suits  in  equitj  brought  bj  the  assignees  for  anj  debt  or  demand  for  which 
such  bankmpt  might  have  sustained  anj  action  or  suit  had  he  not  been  adjudged  bankrupt, 
that  such  person  so  adjudged  bankmpt  became  a  bankmpt  before  the  date  and  suing  forth  of 
such  fiat,  or  beibfo  the  date  and  filing  of  the  petition  for  abjudication,  and  that  such  fiat  was 


112 


CRIMINAL  LAW  CA8B8. 


The  eridence  went  to  show  that  the  offence  alleged  was  com- 
mitted before  the  Ist  Aagnatj  the  time  when  the  12  &  13  Vict, 
c.  106,  passed. 

James  and  Parry  (for  the  defendant)  Bubmitted  that  the  indict- 
ment conld  not  be  sustained,  inaamnch  as  it  was  framed  npon  the 
&  &  6  Vict.  c.  122,  and  that  act  was  repealed  by  the  12  &  13  Vict, 
c.  106.  After  an  act  is  repealed,  things  remain  as  thoagh  it  never 
had  an  existence,  and  therefore,  although  when  this  offence  was 
committed  there  was  an  act  in  being  which  made  it  penal,  the 
GOnrt  cannot  now  take  cognizance  of  what  has  since  been  abro- 
gated. In  the  schedule  to  the  12  &  13  Vict.  c.  106,  the  5  &  6 
vict.  c.  122,  is  repealed  with  certain  exceptions,  but  those  exoep- 
tiona  cannot  apply  to  this  case,  and  the  exceptions  in  the  1st 
section  clearly  apply  only  to  civil  proceedings  under  a  bankruptty, 
or  to  the  recovery  of  a  penalty  for  any  offence  committed  before 


id  forth  or  lach  pttitioD  fll>d  on  th<  daj  on  whioli  tha  u 


ii  itatod  ID  thi  ffowfU  to  bau 


S«at.  9S9.  Ttait  it  taj  bnkmpt  itull,  iftar  in  lot  of  buikruplcj  oommitttd,  or  In  eontam- 
plition  of  binkraptof,  or  with  ioUiit  to  dofut  thg  object  i>f  tilt  lair  relating  to  bankrupta 
dtitro;,  altar,  matilata,  or  falsify  aaj  of  bia  book*,  papara,  vritings,  or  aacaritiu,  or  make  or 
be  priTj  to  the  making  of  *lj  faiie  or  franJulsDt  entrr  in  anj  book  of  aocoant  or  Dlber  docD- 
meat  with  InUot  to  diiriDd  hii  oreditoii,  cvar;  mob  bankrupt  aball  ba  degmed  goiltj  ot  a 
miidiniMnn,  and  do  ooDTiotioa  be  liable  to  impriaonmant  for  aoj  lann  not  exceeding  three 
jean,  with  or  vitboat  hard  laboar. 

Seot.  S64.  TbU  >dj  lianknipt  or  bauknipt'i  wife  irha  iIibII  npOB  anj  examination  upon 
afflnnatioD  or  aflw  making  and  eigning  the  deolaration  antboiiied  or  directed  bj  thia  or  anj 
other  act  relating  to  bankmpta,  and  aaj  peraon  who  ahsU,  npon  anj  aiuninition  npon  oath  or 
affinuatioD,  aria  an;  aSda<rit  Of  dapoaition  or  aolemo  afflrma^aa  eo  anthoriiad  or  direoted,  or 
in  anj  affldaTit  or  dapoaitioD,  or  aolemn  aSrmatioo  wilTntlj  and  eorruptlj  giro  falaa  endenea 
or  wilfnllf  and  corrnpilj  awear  or  affirm  anything  whiab  aball  be  falaa,  being  eonfioted  thanof 
diall  ba  liable  to  the  pmialtiat  of  wilfnl  and  oompt  pe^'ury. 

SORKDDI.*  A. 

Aoti  and  parte  of  ad*  repealed. 


Data  of  Ai 


6  &  a  Tlol.  0.  ISS   . 


An  Aot  for  the  Amend- 
ment of  the  Law  of 
Saokroptcj. 


The  whole,  exaept  aa  berrin  before,  in  llu 
Bankrnpt  Iiaw  OoDaoHdation  Aet, 
1849,  la  Bzeeptad  ao  far  la  tlil  act 
repeiis  anj  other  aet  or  acta  or  anj 
part  oF  anj  olbar  act  or  aeta  and 
aieept  (O  far  ai  relatea  to  tba  appoint- 
nant,  tennre  of  office,  and  rantml  >f 
additional  eomnu»onen,  dapn^  ra- 
gialrara,  and  offieiil  ii^ae*  to  aot  in 
(he  eonntrj,  eiaept  go  far  aa  relatet  to 
the  aalariea  of  oonuniuionara,  and  ex- 
cept eo  far  le  relatea  totha  tranaferof 
Uw  datiee  and  bnaneaa  of  the  clerk  of 
enrolmanta  to  the  regialrar  of  tbe  oonrt 
acting  in  Baaingball-itreet,  and  except 
BO  far  aa  ralitag  to  retiring  annoitlea 
and  lUomucea,  and  exoept  w  far  aa 
relate*  to  the  ahowanca*  tf  timTelUiig 
and  other  axpeoaaa  to  tba  eommia- 
doDen  and  d^ntj  regiatran. 
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tlie  coTnmencement  of  the  act.     That  means  a  pecuniary  penalty        Bbo. 
which  has  been  imposed  bnt  not  Tecoveredy  and  there  are  several      ^^j^ 
penalties  denounced  against  certain  proceedings  by  the  5  &  6  Vict.         — ' 
c.  122,  to  which  such  words  will  apply  ?     [Colbeidgb,  J. — But  is    ^2b!j[^ 
tiiere  not  a  similar  section  in  the  12  od  18  Vict.  c.  106,  to  that  in     *****''^«^ 
the  5  &  6  Vict.  122f]     I  admit  that  there  is.     [Colebidob,  J. — 
Then  how  can  you  say  that  the  indictment  is  necessarily  framed 
upon  the  6  &  6  Vict.;  why  not  under  the  latter  statute?     On  the 
race  of  the  indictment  there  is  nothing  to  show  under  what  statute 
it  is  drawn.]     I  submit  that  if  the  indictment  is  framed  under  the 
new  act,  then  it  must  clearly  &il,  because  that  statute  was  not  in 
force  when  the  offence  was  committed.    In  1  Hale's  Pleas  of  the 
Crown,  it  was  laid  down  in  an  analogous  proceeding  that,  ''  Touch- 
ing the  2nd  clause  of  repeal  by  the  1st  Mary,  that  discharged  all 
offences  committed  before  that  repeal  against  the  statutes  repealed 
if  it  had  not  been  specially  provided  to  the  contrary  by  the  proviso 
of  this  act  touching  persons  formerly  indicted.'^     This  clearly 
shows  that,  after  a  stotute  is  repealed,  no  proceeding  could  be 
taken  against  a  person  for  an  offence  committed  whilst  it  was  in 
operation. 

OlarJcstm  {Hiiddleston  with  him)  for  the  prosecution,  contended  Argmnent  of 
that  the  statute,  12  &  13  Vict.  c.  106,  must  be  taken  to  keep  alive  {he  ^Swn?' 
the  punishment  awarded  to  the  offence  in  question  by  the  former 
act.  The  moment  one  act  was  repealed,  the  other,  containing 
similar  clauses  (as  far  as  this  charge  was  concerned)  came  into 
operation.  So  that  there  never  was  the  smallest  period  of  time 
when  the  acts  alleged  against  the  defendant  were  not  punishable 
by  force  of  legislative  enactment.  It  never  could  have  been  the 
intention  of  the  Legislature  to  give  impunity  to  offenders  and 
make  exceptions  in  a  class  of  people  whom  it  has  still  made 
severely  punishable.  Taking  the  whole  statute  together,  it  was 
obviously  intended  that  the  repeal  should  not  extend  to,  lessen,  or 
alter,  the  effect  of  anything  that  had  been  done  under  the  old  act. 
It  oidy  sought  to  regulate  the  mode  of  proceeding  in  future  cases. 
This  is  clear  from  the  wording  of  the  4th  section.  It  declares 
that  nothing  in  the  act  contained  shall  render  invalid  any  proceed- 
ings in  bankruptcy,  or  lessen  or  affect  any  right,  title,  claim, 
demand,  or  remedy  which  any  has  or  may  have  against  any 
bankrupt  against  whom  any  fiat  has  issued.  Again,  that  section 
declares  that  fiats  shall  be  abolished,  and  yet,  on  reference  to  the 
233rd  section,  there  will  be  found  a  provision  for  cases  in  which 
the  bankrupt  shall  not,  within  twelve  months  of  the  advertisement 
of  the  bankruptcy  in  the  Oazette,  have  taken  some  proceeding  to 
annul  the  fiat,  thus  contemplating  the  existence  of  such  fiats  as 
were  in  being  at  the  time  the  act  passed.  It  has  been  said  that 
the  words  in  the  1st  section,  "  any  penalty  for  any  offence,'^  refer 
merely  to  a  pecuniary  penalty,  bui  this  is  not  so.  A  penalty  in 
its  ordinary  signification  means  a  punishment,  and  in  this  very  act 
the  word  is  so  used ;  for,  in  the  254th  section  it  is  declared  that 
any  bankrupt  giving  false  evidence  shall  be  liable  to  the  penalties 
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of  wilful  and  corrupt  periory ;  that  obTdonsly  refers  to  imprison- 
ment  as  well  as  fine,  and  if  so,  why  slioald  not  tke  same  constmo- 
tion  be  put  upon  the  same  word  in  the  1st  section? 

CoLSSiDOB^  J. — My  mind  is  entirely  free  from  any  doubt  in 
this  case,  and  I  think  that  the  indictment  cannot  be  sustained.  If 
it  could  be  supported  at  all^  it  could  only  be  under  the  5  &  6  Vict, 
c.  122^  because  it  was  under  that  statute  that  the  acts  charged 
were  committed^  and  there  are  no  retrospective  words  in  the  12  & 
18  Vict.  c.  106.  Then,  is  the  5  4  6  Vict.  c.  122,  so  entirely 
repealed  that  it  is  impossible  to  have  recourse  to  it?  I  think  it  is. 
The  Ist  section  declares  that,  from  and  after  the  commencement  of 
this  act,  the  several  acts  set  forth  in  the  schedule  shall  be  repealed. 
Let  us  then  turn  to  the  schedule  and  we  find  that  the  whole  of 
the  5  &  6  Vict.  c.  122,  is  repealed,  except  certain  parts  which  it 
is  admitted  do  not  bear  upon  this  question.  Therefore,  if  it  stood 
simply  on  the  words  in  the  schedule,  all  doubt  would  be  at  an  end. 
But  it  is  said  that  there  are  other  parts  of  the  act  which  have  a 
saving  effect.  The  1st  section  repeals,  except  so  far  as  may  be 
necessary  for  the  purpose  of  supporting  any  proceeding  taken  or 
to  be  taken  upon  any  trading,  act  of  bankruptcy,  petitioning  cre- 
ditor's debt,  fiat  or  other  proceeding  in  banhruptcv,  before  the 
commencement  of  this  act.  These  words  evidently  show  that  the 
exception  has  reference  to  proceedings  strictly  in  bankruptcy,  and 
has  no  allusion  to  such  a  case  as  this  which  is  merely  a  collateral 
proceeding.  Then  there  are  the  words  ''  except  as  to  the  recovery 
and  application  of  any  penalty  for  any  offence.'^  No  one,  reading 
these  words  as  a  lawyer  would  read  them,  could  believe  that  they 
were  intended  to  meet  the  case  of  an  indictment  such  as  this. 
They  evidently  refer  to  summary  proceedings  under  which  a  pecu- 
niary sum  is  awarded  to  be  paid  as  a  punishment.  The  254th 
section  is  referred  to  to  show  tiiat  the  word  ''penalties''  is  used  in  a 
larger  sense.  But  it  does  not  follow  that  we  are  bound  to  put  the 
same  meaning  on  the  word  penalty  in  the  1st  section,  where  the 
context  so  clearly  restricts  it.  It  is  said  that  the  4th  section 
shows  an  intention  on  the  part  of  the  Legislature  to  keep  alive 
proceedings  of  this  nature.  But,  supposing  we  were  satisfied  that 
the  framers  of  this  act  never  contemplated  such  a  view  as  is  con- 
tended for  by  the  defendant,  still  we  cannot  create  or  punish 
crimes  except  on  the  express  words  of  the  Legislature.  I  do  not 
think  that  any  inference  favourable  to  the  prosecution  is  to  be 
drawn  from  the  two  sections  last  mentioned;  whatever  saving 
operation  they  may  have  is,  in  my  opinion,  restricted  to  bankruptcy 
proceedings  strictly  so  called,  and  certainly  cannot  extend  to 
criminal  ones.     I  think  the  defendant  must  be  acquitted, 

BoLrs,  B. — I  so  entirely  concur  in  the  view  my  learned  brother 
has  expressed,  that  I  do  not  think  we  ought  to  reserve  the 
point  for  any  further  discussion.  I  think  it  perfectly  clear  that 
when  a  statute  is  repealed  aimpUciter,  you  cannot  afterwards  pro- 
ceed against  a  person  for  anvthing  done  under  it.  I  desired  to 
have  handed  up  to  me  Sir  Bobert  Peel's  Acts,  and  I  find  a  vast 
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number  of  statutes^  oonstituting  oertain  offences^  were  by  tbem 
repealed^  and  new  acts  sabstitated ;  in  all  of  them  I  see  tnat  the 
acts  are  repealed  from  a  certain  day  except  as  to  offences  committed 
before  the  repeal,  and  wbicb  are  to  be  dealt  with  as  though  the 
repeal  had  not  tskken  place.  I  presume  that  was  only  done  because 
the  Legislature  thought  such  a  provision  necessary.  I  recollect 
on  the  passing  of  the  6  Geo.  4,  c.  16^  the  same  point  occurring  : 
that  act  repealed  all  former  ones,  and  the  same  argument  was  used 
that  it  could  not  be  intended  to  give  impunity  to  those  who  had 
oommitted  offences  under  the  old  act,  and  which  were  still  rendered 

Eenal  by  its  successor.  Some  of  those  offences  were  capital  ones 
y  the  old  law,  but  the  punishment  of  death  was  repealed  by  the 
6  Greo.  4,  c.  16,  and  if  the  principle  now  contended  for  had  been 
upheld,  a  man  might  have  oeen  hanged  at  a  time  when  a  statute 
was  in  force  which  declared  that  such  a  punishment  should  not  be 
awarded.  It  might  be  by  mistake  that  the  new  act  did  not  contain 
such  a  provision  as  I  have  mentioned,  but  it  very  positively 
repeals  all  that  has  gone  before,  and  it  is  much  safer  to  adhere  to 
what  the  Legislature  enacts  than  to  speculate  on  what  it  intended. 
The  defendant  must  be  acquitted. 

Olarkson  and  Huddleston  for  the  prosecution. 
James  and  Parry  for  the  defence. 

See  the  next  case.  • 


Rko. 

r. 

Swam. 

Fraudvient 
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January  9,  1850. 

(Before  Patteson,  J.,  and  Talfoued,  J.) 

Beo.  v.  Naibnx.  (a) 

Fraudulent  bankrupt, 

THE  prisoner  was  indicted  for  that  he,  having  been  adjudged  a 
bankrupt,  feloniously  did  neglect  to  surrender  himself  on  the 
day  limited  for  his  surrender. 

As  this  case  involved  precisely  the  same  question  as  was  decided 
in  R.  V.  Bwarit,  supra,  an  acquittal  was  about  to  be  taken,  when 

Bodkin  (with  whom  was  Hti,ddJsat(m),ioT  the  prosecution,  stated 
that  a  point  with  respect  to  this  act  of  Parliament  had  occurred  to 
him  on  which  he  thought  it  right  to  take  the  opinion  of  the  court. 
By  the  schedule  A.   attached  to  the  act,  it  appeared  that  the 

(a)  Reported  by  B.  C.  RoBivaoir,  Esq.,  Barrieter-at^Law. 

I  2 
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FrauduJeni 
httaknipU 


Jadgment  of 
PattesoDy  J. 


6  Geo.  4,  0.  16,  was  wholly  and  absolutely  repealed.  On  referring 
to  this  last-named  statute,  it  would  be  found  that  it  repealed  the 
5  Geo.  4,  c.  98,  which  had  the  same  penal  clauses  in  it  as  were 
contained  in  the  later  acts.  The  effect,  therefore,  of  the  repeal 
of  the  6  Q«o.  4,  c.  16,  would  be  to  revive  the  5  Geo.  4,  c.  98,  and 
under  that  statute  this  indictment  might  be  supported.  It  might 
be  contended  that  that  repeal  in  the  schedule  was  not  a  total  and 
absolute  repeal,  but  one  qualified  by  the  proviso  contained  in  the 
1st  section.  But  it  was  somewhat  remarkable,  if  this  were  the 
view  intended  to  be  taken,  that  in  the  same  schedule  where  other 
acts  were  enumerated — ^for  instance,  in  the  5  &  6  Vict.  c.  122 — 
there  were  express  reservations.  The  question,  therefore,  simply 
was,  whether  the  words  in  the  1st  section  were  sufficiently  clear 
to  indicate  the  intention  of  the  Legislature  to  except  from  the 
repeal  those  parts  of  the  acts  which  repealed  former  ones. 

Pattbson,  J.-^I  do  not  think  you  can  avail  yourself  of  this 
argument,  because  the  1st  section  says  in  express  words  that  the 
acts  mentioned  in  the  schedule  shall  be  repealed  except  so  far  as 
they  repeal  any  former  acts.  With  regard  to  the  6  Geo.  4,  c.  16, 
the  schedule,  it  is  true,  says  that  the  whole  shall  be  repealed,  but 
your  argument  will  go  to  show  that  that  expression  in  the 
schedule  is  to  do  away  with  the  exceptions  expressly  enacted  in 
the  1st  section.  With  reference  to  the  5  &  6  Vict.  c.  122,  men- 
tioned in  the  schedule,  it  is  said  that  the  whole  is  to  be  repealed 
with  certain  specified  exceptions,  and  amongst  them  is  the  very 
exception  which  is  contained  in  the  1st  section;  therefore,  yon 
argue  that  wherever  that  exception  is  intended  to  be  applied  to 
the  particular  act  of  Parliament  mentioned  as  repealea  in  the 
schedule,  it  is  at  the  same  time  there  expressed.  But  you  will 
find  that,  although  a  isir  observation  to  make,  this  is  in  truth  no 
argument  at  all.  I  can  easily  account  for  that  expression  which  is 
put  into  the  schedule  with  respect  to  5  &  6  Yict.  c.  122.  It  was 
not  intended  that  that  act  should  be  wholly  repealed,  but  certain 
parts  of  it  were  to  be  excepted.  These  it  was  necessary  to  mention, 
and  having  specified  certain  exceptions,  it  was  thought  ri&^ht  to 
add  this  one,  although  it  had  been  already  provided  for.  It  had 
better  not  have  been  there,  because  these  things  lead  to  discussion 
and  argument,  but  being  there  it  does  no  harm.  The  exception  in 
the  1st  section  must  have  its  full  operation,  and  I  think,  therefore, 
that  the  statute  5  Geo.  4,  c.  98,  is  not  revived. 

Talfoubd,  J.,  concurred,  and  the  prisoner  was  acquitted. 
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COMMISSION  OF  OYER  AND  TERMINER,  AND 

GENERAL  GAOL  DELIVERY  FOR  THE 

COUNTY  AND  CITY  OF  DUBLIN. 

OcTOBBB  Sbbsion,  1848. 

October  28. 

(Before  Tobbims  and  Cbaxfton,  JJ.) 

Rxa.  V.  Chablxs  Gavan  Dcttit.  (a) 

Prisoner — PracHee'^Indictmeni^^unsdiction. 

At  a  session  of  the  court,  held  in  August,  1848,  a  bill  of  indictment  was 
found  against  the  prisoner,  by  the  grand  jury  of  the  county  of  the  city  of 
Dublin,  for  offences  committed  therein;  at  the  next  session,  in  the  October 
following,  before  the  indictment  was  proceeded  on,  the  Attomey-Ghneral, 
under  the  provisions  of  the  statute  6  Cfeo.  4b,  c.  61,  sent  up  a  fresh  biU 
against  him,  for  the  same  offence,  to  the  grand  Jury  of  the  next  adjoining 
county,  which  was  found  a  true  bill,  and  obtained  an  order  that  Ae  first 
indictment  be  quashed,  and  obtained  a  writ  of  habeas  corpus  to  transfer  the 
prisoner  from  the  custody  of  the  sheriff  of  the  dty  to  that  of  the  county 
sheriff. 

Held,  that  the  words  **any  prosecutor**  in  the  Zrd  section,  being  large 
enough  to  embrace  prosecution  sat  the  suit  of  the  Crown,  the  second  biU  of 
indictment  was  regularly  preferred  in  the  next  adjoining  county.  But 
that  the  prisoner  could  not  then  be  compelled  to  plead  to  it,  the  habeas 
corpus  to  transfer  him  to  the  custody  of  the  county  sheriff  not  having  issued, 
pursuant  to  the  6th  section  of  the  act,  ten  days  before  the  holding  of  the 
sessions. 

AT  the  preceding  Angnst  session  of  the  ooart^  an  indictment 
was  found  against  the  prisoner  by  the  grand  jury  of  the 
county  of  the  dtj  of  Dublin,  for  compassing  to  depose  the  Queen, 
and  for  compassing  to  levy  war  against  her. 

This  indictment  was  not  then  proceeded  on^  and  at  the  present 
session  of  the  court  a  bill  was,  under  the  provisions  of  the  statute 
6  Geo.  4,  c.  61,  sent  up  to  the  grand  jury  of  the  county  of  Dublin, 
charging  Mr.  Duffy^  with  the  same  offence,  and  having  been  by 
them  found  a  true  bill,  on  motion  by  the  Attorney-General,  the 
indictment  which  had  been  found  against  him  in  the  city  was 

2uashed,  and  a  habeas  corpus  issued,  signed  by  Torrens  and 
Irampton,  JJ.,  the  presiding  judges,  for  the  removal  of  the 
prisoner  from  the  custody  of  wjq  city  sheriff  to  that  of  the  sheriff 
of  the  county  of  Dublin,  in  order  to  his  being  tried  in  the  latter 
jurisdiction,  and  now  the  prisoner,  having  been  called  on  to  plead 

(a)  Reporttd  bj  W«  SVk  Lbqkb  Babijvqtox,  £»q.,  B«rrbter-at-Liawi 
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Judgment  of 
TomnSy  J. 


Bbo.       to  the  latter  indictment,  he  by  his  connsel  objected  to  plead 
^  ^'  to  it,  on  the  groond  that  the  provisions  of  the  6  Geo.  4,  c.  51,  had 

—  '      not  been  complied  with,  the  habeas  corpus  not  having  been  issued 

jndie^MHtr—  ten  days  before  the  first  day  of  holding  the  sessions  of  the  court ; 

"practice.      ^^^  counsel  also  moved  to  quash  the  county  indictment.     These 

applications  were  resisted  on  behalf  of  the  crown.     The  other 

circumstances  of  the  case  are  sufficiently  stated  in  the  judgment. 

ToBBENs,  J. — In  this  case,  which  is  an  appUcation  made  on 
behalf  of  the  defendaiit,  Charles  Oavan  Duffy,  by  his  counsel, 
substantially  amounting  to  this,  that  the  defendant  should,  in  point 
of  fact,  not  be  removed  from  the  custody  of  the  sheriff  of  the 
county  of  the  city  of  Dublin,  to  the  custody  of  the  sheriff  of  the 
county  of  Dublin,  inaBmuch  as  the  provisions  of  the  statute 
6  Qeo.  4i,  c.  51,  had  not  been  observed, — whatever  may  be  the 
result  of  that  application,  or  the  rule  which  the  court  may  pro- 
nounce, it  is  not  for  the  court  to  pronounce  on  the  course  to  be 
taken.  It  appears  from  the  return  of  prisoners  in  the  custody  of 
the  sheriff  of  the  county  of  the  city  of  Dublin,  that  the  prisoner 
was  committed  on  the  8th  of  July  in  this  year,  and  that  he  has 
remained  up  to  the  present  time  in  the  custody  of  the  sheriff  of 
the  city  of  Dublin,  and  that  at  a  previous  commission  his  case  was 
inquired  into  by  the  grand  jury  of  the  city,  and  bills  found  against 
him  for  the  same  offence  as  has  been  made  the  subject  of  a  bill  of 
indictment  which  has  been  sent  up  against  him,  and  found,  at  the 
present  commission  by  the  grand  jury  of  the  county,  the  indict- 
ment previously  found  against  him  by  the  city  grand  jury  having 
been  quashed,  so  here  we  have  him  in  the  custody  of  the  city 
sheriff,  there  being  no  charge  now  against  him  in  the  city,  but  it 
is  sought  to  remove  him  to  the  custody  of  the  county  sheriff,  in 
order  that  he  may  be  tried  at  the  present  commission,  upon  the 
bill  found  against  him  by  the  county  grand  jury.  It  is  contended 
that,  under  the  statute  to  which  I  have  alluded,  the  defendant 
ought  to  have  had  the  legal  notice,  prescribed  by  the  statute,  of  the 
place  at  which  it  was  intended  b;^  the  prosecutor  that  he  should 
be  tried,  provided  it  was  the  intention  of  the  prosecutor  to 
change  what  is  called  the  venue,  and  it  being  the  intention  of 
the  prosecutor  to  do  so,  accordingly,  in  the  exercise  of  that 
authority  given  by  the  statute,  a  writ  of  haheaa  eorpvs  was 
obtained,  and  was  served  on  the  citv  sheriff,  to  brinff  up 
the  prisoner,  in  order  to  transfer  him  to  tne  custody  of  the  sheriff 
of  the  county,  and  when  the  prisoner  was  called  on  to  plead,  he 
objected  that  he  had  not  received  the  notice  to  which  he  was 
entitled.  That,  I  believe,  is  a  correct  history  of  the  &cts  of  this 
case.  On  the  first  perusal  of  the  statute,  it  struck  me  that  its 
provisions  had  not  been  fulfilled,  and  that  they  were  wise  and 
wholesome  provisions,  guarding  on  the  one  hand  the  security  of 
the  subject,  and  on  the  other  the  interests  of  the  public.  As  it  is 
a  case  upon  which  there  is  no  authority,  we  have  come  prepared 
to  state  the  reasons  upon  which  my  learned  brother  and  I  have 
decided  that  the  custody  of  the  prisoner  in  this  case  cannot  be 
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clianged.  It  is  to  be  remaorked^  tliat  this  is  a  provision  of  a  statute  ^^o. 
in  derogation  of  the  common  law,  which  ordains  that  a  prisoner  i^rr, 
ought  to  be  tried  in  the  jarisdiction  in  which  the  offence  has  been  — 
committed  j  and  when  special  reasons  exist  for  the  alteration  of  Jll^l^^ 
these  provisions  of  the  common  law,  it  is  my  opinion  that  the  itwHee. 
statutaole  provision  ought  to  be  strictly  pursued^  because  it 
must  be  plain  to  every  legal  mind^  that  when  the  Legislature  inter- 
feres to  alter  the  course  of  the  common  law  by  statutable  provision, 
and  when  they  annex  conditions  to  the  change  of  jurisdiction,  the 
reasons  which  induced  them  to  make  the  alterations  arise  out  of 
the  precautions  which  they  have  taken  to  render  the  case  similar 
in  its  advantage  to  the  common  law  of  the  land ;  therefore  I  annex 
a  much  greater  authority  to  these  statutable  guards  which  the  Legis- 
lature has  made ;  and,  looking  at  these  provisions,  I  attach  weight  to 
the  necessity  for  ten  day  s^  notice  of  an  intention  to  proceed  in  another 
jurisdiction  being  given  to  all  parties  concerned.  You  find  the 
prisoner  in  the  custody  of  a  particular  authority  from  the  8th  July 
until  the  26th  October,  and  what  is  still  stronger  in  this  particular 
case,  you  find  that  authority  sanctioned  by  a  bill  having  been  sent 
up  against  him  before  that  jurisdiction.  The  prisoner  had  no 
reason  to  suppose  that  he  would  be  tried  before  any  other  juris- 
diction. The  first  intimation  which  the  defendant  has  of  the  inten- 
tion of  the  prosecutor  is  the  service  of  the  writ  of  hdbeaa  corpus 
upon  the  city  sheriff.  Now  let  us  see,  upon  the  whole  purview 
of  the  statute,  whether  the  Legislature  has  not  taken  care  that 
no  party  concerned,  either  in  the  prosecution  or  the  party  accused,  J«<*»m«nj  •* 
can  be  taken  by  surprise;  and  it  is  remarkable  that  they  have  given  **'*™' 
the  same  notice  of  ten  days  to  the  three  classes  of  parties — ^the 
magistrates  who  have  taken  the  information,  the  witnesses  who  are 
under  the  recognizances  to  appear  and  give  evidence,  and  the 
pNsrsons  who  are  accused.  I  shall  briefly  advert  to  the  provi- 
sions of  the  statute.  The  6th  section  enacts,  that  it  shall  and 
may  be  lawful  for  any  of  the  judges  of  His  Majesty's  Court  of 
King^s  Bench  in  Ireland,  or  any  of  the  justices  of  Oyer  and 
Terminer  or  General  (Jaol  Delivery  for  any  such  next  adjoining 
county,  as  aforesaid,  upon  the  application  of  any  prosecutor  or  pro- 
secutors ten  d9>y8  next  before  the  holding  of  any  sessions  of  Oyer 
and  Terminer  or  General  Gaol  Delivery  for  such  last-mentioned 
county  by  proper  writs  of  habeas  corpus,  which  they  are  hereby 
empowered  and  authorized  to  issue,  to  cause  any  person  or  persons 
who  may  be  in  the  custody  of  any  sheriff  or  sneriffs  or  of  the 
keepers  of  any  ^aol  or  prison  charged  with  any  offence  or  offences 
committed  within  any  county  of  a  city,  county  of  a  town  or  town 
corporate,  to  be  removed  into  the  custody  of  the  sheriff  of  such 
next  adjoining  county,  in  order  that  such  person  or  persons  may 
for  such  offence  or  offences  as  aforesaid  be  tried  in  such  last- 
mentioned  county.  In  my  opinion  it  is  both  directory  and 
mandatory  that  these  preliminaries  should  be  complied  with. 
If  there  is  any  case  in  which  the  provisions  of  a  statute  ought 
to  be  strictly  oompUed  with,  it  is  a  case  where  there  the  life  or 
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^«-       liberty  of  a  prisoner  is  conoemed.     Of  the  cases  provided  for  by 
DuFFT.      ^^^  statate  the  case  of  a  (prisoner  is  the  stronger  case^  for  the 
—  '      other  parties  mighty  if  punished  without  having  received  notice  of 
X^^cUoii^  the  change  of  jurisdiction,  have  some  redress,  but  it  is  questionable 
Praotioe,      whether  any  tribunal  could  relieve  the  prisoner :  he  might  have  no 
redress  if  he  was  convicted.    Now,  before  I  proceed  further  in  my 
comments  on  this  statute,  let  me  observe  that  the  Legislature 
provides  wisely,  I  think,  that  there  shall  be  an  authoritv  not  sitting 
at  Oyer  and  Terminer  which  shall  have  the  power  of  issuing  an 
order  to  transfer  the  prisoner  from  one  jurisdiction  to  another.     It 
is  not  the  Court  of  King's  Bench  alone,  but  any  of  the  judges  of 
the  court  who  is  empowered  to  issue  the  Juibeas  corpus  so  as  to 
enable  the  party  to  have  due  notice  that  the  jurisdiction  shall  be 
changed.     It  appears  to  be  the  desire  of  the  Legislature  to  pro- 
vide a  proper  tribunal,  from  which  a  proper  writ  shall  issue. 
[His  Lordship  here  read  the  first  clause  of  the  6th  section  of 
the  act.]     Where  I  find  this  provision  I  think  it  must  mean  to 
give  the  prosecutor  notice  of  the  proper  tribunal  at  which  he  may 
sue  out  a  proper  writ.     No  doubt  the  writ  is  issued  that  the 
prisoner  may  be  tried  in  another  jurisdiction.    That  is  the  ultimate 
result,  and  there  is  no  notice  to  the  prisoner  himself  specified  by 
the  act,  but  the  service  of  the  habeas  corpus  on  the  officer  (who 
is  to  receive  him,)  is  tantamount  to  a  committal,  which  would  be 
void  unless  it  specified  the  jurisdiction  in  which  the  prisoner  was 
to  be  tried.     Therefore,  I  take  it  that  it  is  not  necessary  that 
there  should  be  a  personal  service  on  the  prisoner,  but  that  a 
service  of  the  writ  on  the  officer  is  abundant  notice.     In. this  case 
the  dates  establish  this  fact — ^that  up  to  the  date  of  the  issuing  the 
habeas  corpus  and  the  quashing  of  the  previous  indictment  and 
finding  of  the  new  bills,  the  prisoner  had  no  notice  of  an  intention 
to  transfer  him  to  another  jurisdiction.     Could  it  then  be  said, 
that  if    the   prisoner   was    really  unapprized  of  the    facts,  he 
might  not  have  been  unprepared  for  nis  trial  ?  and  these  facts 
illustrate  the  wisdom  of  the  provision  of  the  Legislature.     The 
first  class  of  persons  who  are  to  have  ten  days'  notice  are  the 
witnesses  who  are  bound  to  appear  at  the  trial,  and  are  liable  to  a 
pecuniary  penalty  if    they  do    not  come  forward.      Are  they 
to  iaJl  under  the  pecuniary  penalty  if  they  have  not  had  the  ten 
days'  notice  ?     Could  their  recognizances  be  estreated?    The  next 
case  is  applicable  to  the  committing  ma&^trates.     Are   both 
liable  without  having  received  notice  of  the  change  in  the  jurisdic- 
tion?   The  section  of  the  statute  upon  which  I  rely  is  the  6th 
section,  upon  the  whole  of  which,  without  going  into  nice  matters 
of  reference  from  passages  in  the  act,  the  judgment  of  the  court  is 
that  the  prisoner  be  not  removed  from  the  custody  of  the  former 
sheriff  (the  city  sheriff). 
Judgment  of         Ceampton,  J.,  after  having  referred  to  the  facts  of  the  case, 
Crwnpton,  J.    proceeded  to  say : — The  present  motion  and  the  aspect  of  things 
grows  out  of  the  position  in  which  the  judges  sit  here.     We  are 
commissioners  here  for  the  city  of  Dublin,  with  the  Lord  Mj>yor, 
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and  we  are  commissioners  for  the  county  of  Dablin  under  another        Rso. 
commission,  and  we  sit  under  both  commissions  at  the  same  time,      ^  ^' 

and  at  the  same  place.     The  defendant  having  been  indicted  (in        ' 

the  county)  there  was  a  motion  made  before  us  yesterday  by  his  MUnmeni-' 
counsel  to  quash  the  indictment,  and  also  another  motion  to  which  "joJJSiM!" 
my  brother  Torrens  has  referred.  The  first  motion  is  one  which 
could  by  no  means  be  acceded  to.  One  of  the  grounds  on  which 
the  motion  to  quash  the  indictment  was  put  was,  that  the  Attor- 
ney-General was  not  on  the  same  ground  as  other  prosecutors. 
Now  it  would  seem  to  me  to  be  very  startling  that  the  chief  pros- 
ecutor of  the  country  should  not  be  included  by  the  act.  But  the 
3rd  section  of  the  act  naming  "  any  prosecutor,'^  would  seem  to 
put  an  end  to  that  objection ;  the  power  of  sending  up  an  indict- 
ment to  the  next  adjoining  county  is  given  by  the  3rd  section  to 
"  any  prosecutor,"  and  therefore  it  would  be  impossible  for  us  to 
quash  the  indictment.  The  other  motion  is  one  which  involves  a 
much  nicer  question.  It  is,  that  the  prisoner  shall  not  be  removed 
from  the  custody  of  the  city  sheriff  for  the  purposes  of  trial. 
That  is  tantamount  to  calling  on  the  court  not  to  allow  the  execu- 
tion of  the  habeas  corpus  which  was  signed  by  myself  and  my 
learned  brother  on  the  26th  of  October;  the  habeas  corpiLs  was 
signed  by  myself  and  my  learned  brother  under  the  impression 
that  we  were  signing  the  habeas  corpus  under  ordinary  circum- 
stances, and  not  that  we  were  signing  a  habeas  corpus  under  the 
statute.  Undoubtedly  the  statute  gives  a  benefit  to  prosecutors, 
it  gives  them  a  power  which  they  had  not  at  common  law — of  Jadgment  of 
electing  one  of  two  jurisdictions  in  which  to  bring  their  prosecu-  ^^i^fflptoot  J« 
tion.  By  the  Srd  section  power  is  given  to  any  prosecutor  to 
originate  his  prosecution  in  an  adjoining  county  if  he  pleases. 
That  is  the  whole  provision ;  it  makes  no  provision  as  to  the  trial. 
Then  comes  the  4th  section,  giving,  not  to  the  Queen's  Bench,  not 
to  the  commissioners  for  the  adjoining  county,  but  ''  to  any  court 
of  Oyer  and  Terminer,  or  Oourt  of  GenenJ  Graol  Delivery,  for  any 
county  of  a  city,  county  of  a  town,  or  town  corporate,''  a  power  to 
remove  an  indictment  from  the  city  to  the  next  adjoining  county 
for  trial  and  to  order  the  prisoner  to  oe  removed,  and  it  is  anauthority 
to  be  exercised  only  by  the  commissioner  sitting  in  the  local  juris- 
diction. It  is  remarkable  that  where  power  is  given  to  remove  a 
prisoner  a  provision  is  made  as  regards  the  recognizances  of  the 
witnesses  and  prosecutors,  and  the  examinations  and  depositions, 
and  the  statute  seems  to  contemplate  that  the  trial  is  to  take  place 
at  a  further  time  and  not  at  the  (then)  present  sittings.  On  this 
particular  section  we  have  an  authority  in  the  case  of  U.  v.  Trenor, 
mentioned  in  Mr.  Hayne's  very  accurate  work  (p.  908),  and 
reported  in  1  Crawford  &  Dix's  G.  C.  (p.  237),  in  which  our  late 
venerable  brother  Burton  made  an  order  for  removing  a  proceeding 
from  Drogheda  to  the  county  of  Meath,  the  trial  to  take  place  at 
the  next  session;  but  that  is  not  an  authority  upon  the  6th  section. 
It  iM  manifest  that  it  is  under  the  6th  section  this  application  is  made, 
and  it  is  under  that  section  that  it  has  been  put  by  Mr.  Attorney- 
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Bbo.        General  and  Mr.  Smyly  on  behalf  of  the  crown.    I  think  a  fair  test 


power  of  a  judge  of  the  Qi 
Bench  is  limited  in  point  of  time  to  issuing  a  habeas  cx>rpu8,  so  that 
the  prisoner  may  have  ten  days^  notice  of  removal.  If  a  ]udge  of  the 
Queen^s  Bench  has  not  the  power  to  remove  a  prisoner  unless  ten 
days  shall  elapse  before  the  prisoner  shall  be  brought  to  trials  a 
commissioner  has  not.  That  appears  to  me  to  be  the  true 
construction  of  the  act  of  Parliament.  It  appears  to  me  to 
apply  to  persons  in  custody  and  to  persons  not  m  custody.  The 
section  next  applies  to  the  case  of  an  indictment  found  or  to  be 
founds  and  a  clause  of  the  section  contains  a  provision  to  this 
effect:  "That  the  said  Courts  of  Oyer  and  Terminer  General 
Gaol  Delivery ''  shall  have  a  power  to  issue  process  to  apprehend 
a  person  who  is  not  in  custody.  If  the  prisoner  is  in  custody 
here^  he  is  in  the  custody  of  the  city  sheriff;  and  it  appearSj  as 
my  brother  Torrens  has  very  clearly  stated,  to  be  necessary  that  a 
notice  of  ten  days  to  appear  and  prosecute  shall  be  given  to  the 
witnesses  to  enable  them  to  attend,  tuid  it  also  appears  to  me  quite 
clear  that  a  notice  of  ten  days  to  the  prisoner  is  necessanr  in  order 
that  a  trial  may  be  had  at  the  next  sessions ;  there  is  nothing 
unreasonable  in  the  prisoners  receiving  notice  of  the  change.  It 
rather  seems  to  me,  to  be  unreasonable  to  be  hard  upon  a  prisoner 
that  he  should  not  have  notice  of  the  change  of  jurisdiction; 
therefore,  under  all  the  circumstances  of  this  case,  it  appears  to 
me  that  justice  will  be  in  all  respects  satisfied  if  Mr.  JJuffy  be 
now  transferred :  there  being  no  charge  against  the  prisoner  in 
the  city  he  must  be  either  discharged  or  transferred;  if  the 
habeas  corpus  is  now  allowed,  and  the  prisoner  is  transferred  to 
the  sheriff  of  the  county,  the  trial  may  be  postponed  tfll  next 
commission. 
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COMMISSION  OP  OYER  AND  TERMINER,  AND 
GENERAL  GAOL  DELIVERY  FOR  THE  COUNTY 
OP  DUBLIN  AND  THE  COUNTY  OP  THE  CITY  OF 
DUBLIN. 

(Before  Pjbbbih,  J.,  and  Riohabbs^  B.) 

Dboxmbxb  Sbssion^  1848. 

December  16  and  18. 
Reg.  v.  Chablbs  Gayan  Duity.  (a) 

Indictment — Practice — Changing  ike  venue  from  a  city  to  the  adjoining 
county,  and  afterwards  resorting  again  to  the  city  jurisdiction — Statute 
6  Geo.  A,  c.  51. 

An  indictment  having  been  found  against  the  prisoner  by  the  grand  jury  of  the 
county  of  the  city  of  Dublin,  at  the  August  session  of  the  court,  which  bill 
was  not  further  proceeded  on,  the  Attomey-Oeneral,  under  the  provisions  of 
the  statute  6  Oeo,  4^,  c,  51,  preferred  another  bill  against  him  for  the  same 
ojffence  to  the  grand  jury  of  the  next  adjoining  county,  and  Vie  indictment 
found  in  the  city  was  quashed,  but  notice  of  the  change  of  jurisdiction  was 
not  served  as  prescribed  by  the  statute. 

Held,  that  the  Attomey-Oeneral  was  not  prohibited^  by  halving  indicted  the 
prisoner  in  the  county,  from  again  resorting  to  the  city  jurisdiction,  and 
preferring  another  bill  therein  for  the  same  o  fence. 

But  semble,  thai  in  such  case  the  court  will  not  aUow  both  biUs  to  continue 
pending  against  the  prisoner. 

ON  the  8tli  of  July,  1848j  the  prisoner  was  arrested  and  com- 
mitted to  Newgate  upon  a  charge  of  having  feloniously 
compassed  to  deprive  and  depose  Her  Majesty  and  to  levy  war 
against  her^  and  having  expressed  such  felonious  compassing  by  pub- 
lishine  certain  printings  in  a  public  newspaper  called  The  Nation^ 
of  which  he  was  the  proprietor.  The  charge  was  grounded  upon  the 
sworn  informations  of  John  Hawkesley^  Martin  Reiley^  and 
Charles  Yemon^  Esq.  (Registrar  of  Newspapers  at  the  Stamp- 
office)^  who  were  bound  over  by  recognizance  to  attend  and  ^ve 
evidence  against  the  prisoner.  At  a  session  of  Oyer  and  Terminer 
held  on  the  8th  of  August  following^  a  true  bill  was  found  by  the 
grand  jury  of  the  county  of  the  city  of  Dublin,  charging  him  with  the 
above  ofiences;  upon  this  indictment  the  law  officers  of  the  Crown 
did  not  proceed  at  that  session^  and  at  the  ensuing  session,  which 
took  place  in  October  following,  a  bill  for  the  same  offences  was  sent 
up  against  the  prisoner  to  the  grand  jury  of  the  county  of  Dublin, 
before  whom  Hawkesley,  Remy,  and  Vernon,  attended.  This 
having  been  found  a  true  bill  by  the  gfrand  jury,  the  first  indiot- 

(a)  Reported  by  W.  St.  Lbobb  Babuoton,  Esq.,  Barrtst«r*at«L«w. 
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Reo.  ment  was  quashed  by  the  court  upon  the  application  of  the 
P  ^  Attomey-Oeneral.  A  writ  of  habeas  corpus  issued  at  the  instance 
—  *  of  the  Attorney-General  to  remove  the  prisoner  from  the  custody 
Indjo^etu—  ^f  the  sheriff  of  the  city  to  that  of  the  sheriff  of  the  county  of 
Praetiee,  Dnblin.  But  the  prisoner  having  been  brought  up  to  the  bar 
in  the  custody  of  the  city  sheriff^  and  being  about  to  be  arrainged 
upon  the  indictment  found  in  the  county  (the  judges  sitting  at 
the  same  time  under  commissions  for  both  the  county  and  city 
of  Dublin)^  it  was  objected  on  his  behalf^  that  he  could  not  then 
be  called  on  to  pleads  or  to  be  removed  to  the  custodv  of  the  county 
sheriff^  the  haheas  corpus  for  his  removal  not  havine  issued  ten 
days  previous  to  the  day  for  holding  the  session.  This  objection 
was  held  valid  by  the  presiding  judges  (Torrens  and  Crampton^  JJ.)j 
and  the  prisoner  accordingly  remained  in  the  former  custody  (see 
p.  120^  ante,)  and  at  the  conclusion  of  the  session  applied  to  be 
oischarTOd  £rom  the  custody  of  the  city  sheriff  ^  there  being  no  charge 
against  him  in  the  city.  Tlus  application^  which  was  opposed  by  the 
Attorney-General,  the  court  reiused.  At  the  present  session  (De- 
cember^ 1848),  a  bill  was  a^ain  sent  up  against  the  prisoner  for  the 
same  offence  to  the  grand  pry  of  the  county  of  the  city  of  Dublin, 
and  found  by  them  a  true  bill.  An  affidavit  was  made  by  the  crown 
solicitor,  which  stated  that  the  indictment  in  the  counl^  was  not 
proceeded  on  in  consequence  of  newly-discovered  eviaence,  and 
that  no  notice  of  the  intention  of  the  crown  to  remove  the  indict- 
ment to  the  county  had  been  served  on  the  persons  who  had  been 
bound  over  to  appear  and  eive  evidence,  and  that  the  informations 
and  recogpiizances  which  had  been  returned  to  the  clerk  of  the 
crown  in  the  city,  on  the  10th  of  July  last,  had  not  been  removed 
from  his  custody  to  the  county  juriscuction. 
Batt,  Q.O.,  for  Butt,  Q.O.,  on  behalf  of  the  prisoner,  now  moved  that  the  new 
the  priaoner.  indictment  found  in  the  city  be  quashed.  The  question  in  this 
case  arises  upon  the  construction  of  the  statute  6  G^o.  4,  c.  51, 
the  8rd  section  of  which  provides  ''  That  it  shall  be  lawful  for  any 
prosecutor  to  prefer  his  bill  of  indictment  for  any  offence  committed 
within  any  county  of  a  city,  &c.  in  Ireland,  to  the  jury  of  the  next 
adjoining  county,  &c.,  sworn  and  charged  to  inquire,  &c.  for  such 
county  of  a  city.'^  The  statute  does  not  expressly  direct  the  pro- 
ceedings to  be  tranBf erred  to  the  county,  but  that  in  England  it 
is  the  constant  practice,  and  it  is  assumed  that  such  a  transror  takes 
place,  as  appears  from  Beg,  v.  Mellor  (B.  &  B.  144),  and  it  would 
appear  to  be  so  by  necessary  implication,  for  the  6th  section 
provides  that  the  prisoner  shall  be  transferred  by  habeas  corpus 
to  the  custody  of  the  sheriff  of  the  next  adjoining  county,  and 
that  the  court  may  compel  the  attendance  of  witnesses  and 
prosecutors  there;  and  the  7th  section  provides  that  the  re- 
cognizances entered  into  by  witnesses  shall  be  forfeited  in  case 
of  non-attendance,  if,  ten  days  previous  to  the  holding  of  the 
next  court  of  Oyer  and  Terminer,  they  shall  have  received 
notice  of  the  prosecutor's  intention  to  remove  the  indictment  into 
the  county ;  and  the  8th  section  provides,  that  if  the  notice  be  left 
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at  their  place  of  abode  it  sliall  be  sufficient^  and  that  if  thereupon  Rso. 
the  witnesses  attend  in  the  county^  their  recognizances  shall  be  ^' 
discharged.  That  is  for  the  benefit  of  the  prosecutor  and  ^HU' 
witnesses^  and  it  may  be  waived  by  the  attendance  of  the  Tndjetmertt— 
witnesses  without  notice.  The  9th  section  provides  that  ''  after  "^"T^wrtw!" 
the  delivery  of  any  of  the  said  notices^  it  shall  not  be  lawful  for 
any  person  or  persons  to  prefer  any  bill  of  indictment^  or  to  return 
any  inquisition  for  any  offence  mentioned  in  the  said  recog- 
nizances^ &G»,  at  or  to  any  sessions  of  Over  and  Terminer  or 
General  Gaol  Delivery  for  any  such  county  of  a  city,"  &c.  There- 
fore, when  once  a  prosecutor  has  made  his  election  and  proceeded 
in  the  county,  the  proceedings  cannot  be  brought  back  again  to 
the  city.  This  clause  was  enacted  to  prevent  proceedings  being 
transferred  backwards  and  forwards,  which  might  be  made  an 
instrument  of  greater  oppression :  (JB.  v.  Trenor,  1  Or.  &  Dix 
0.  0.  237  j  Hayes  Or.  L.  908.)  In  this  case  there  are  indictment-s 
pending  against  the  prisoner  both  in  the  county  and  city,  which 
might  be  most  injurious  to  a  prisoner,  for,  as  it  was  suggested  in  the 
case  of  Beg,  v.  Trenor,  which  was  an  indictment  for  libel  tried  in 
the  county  of  the  town  of  Drogheda,  there  being  two  judges  sitting 
at  Drogheda,  and  at  the  same  time  two  others  sitting  at  Trim,  in 
the  next  adjoining  county,  could  it  bejcontended  that  the  prisoner 
should  be  exposed  to  the  hardship  of  simultaneous  proceedings  at 
both  places?  In  the  present  instance,  recognizances  have  been 
entered  into  by  Hawkesley  and  Reilly,  and  the  prosecutor  has 
made  his  election.  [Pbebin,  J. — Does  not  the  9th  section  of  the 
statute  raise  the  very  serious  question  whether  the  Queen  is  bound 
by  it?  It  ^appears  to  me  that  there  is  not  any  case  where  the 
Queen  can  be  considered  to  come  under  the  description  of 
"  person."]  The  second  section  of  the  act  provides,that  it  shall  be 
lawful  for  the  court,  at  the  prayer  or  instance  ''  of  any  prosecutor,'^ 
Ac.  The  word  ''prosecutor"  must  be  taken  to  include  the  Attorney- 
General  prosecuting  on  behalf  of  the  crown,  and  he  must  also  be 
taken  to  come  within  the  meaning  of  the  word  ''person." 
[Pebbin,  J. — What  are  the  facts  which  bring  this  case  within 
the  9th  section  of  the  statute  ?]  The  case,  if  not  within  the  ex- 
press words  of  the  act,  is  clearly  within  the  spirit  of  it;  for, 
although  notices  may  not  have  been  served  on  the  witnesses  to 
secure  their  attendajice  in  the  county,  yet,  if  they  attend  there 
without  notice,  their  recognizance  is  discharged,  and  it  is  the  pro- 
secutor's duty  to  have  these  notices  served,  and  the  informations 
returned.  If,  then,  he  does  not  do  what  it  is  his  duty  to  do,  can 
he  therefore  go  back  to  the  city,  and  obtain  an  advantage  which 
he  would  not  otherwise  be  entitled  to  ? 

The  AUomey-Oeneral  (Monskhan)  contrit. — There  is  no  ground  The  Attorney 
in  this  case  to  oust  the  jurisdiction  of  the  city  court,  nor  to  pre-  Q«n««*i  fo«" 
vent  the  prosecutor  preferring  his  bill  of  indictment  within  that      ^™^"- 
jurisdiction ;  the  prisoner,  having  been  arrested  in  July,  has  re- 
mained in  the  custody  of  the  city  sheriff  up  to  the  present  time ;  a 
true  bill  was  found  against  him  in  the  city  at  the  August  session 
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Bbo.       of  the  courts  bnt  no  steps  were  taken  under  tke  statute  to  transfer 
^*         the  proceedmgs  or  change  the  venue^  and  that  bill  was  afterwards 
—  '      quashed^  owing  to  the  discovery  of  a  letter  which  it  was  considered 
J^^^'Z_  advisable  to  insert  in  the  indictment.     It  appears  from  the  crown 
Praotk^.     books^  that  (without  notice  to  the  committme  magistrates  or  to 
Mr.  Duffy)  at  the  October  session^  a  bill  was  found  against  him  in 
the  county  of  Dublin,  and  a  habeas  corpiis  applied  for  to  remove  him 
to  the  custody  of  the  county  sheriff,  and  the  reason  of  this  course 
has  been  stated  on  affidavits  by  the  crown  solicitor,  merely  to  show 
that  it  was  not  done  to  harass  or  annov  Mr.  Duffy.    The  application 
which  was  made  to  change  the  custody  from  that  of  the  city  to  the 
county  sheriff  was  refused,  and  he  was  left  in  the  city,  and  another  bill 
having  been  found  against  him  in  the  city,  he  now  moves  to  quash 
the  indictment.     There  are  cases  in  which  bills  may  to  found  in 
one  of  several  counties,  as  in  the  case  of  a  larceny  committed  on  a 
coach  travelling  through  several  counties,  and  the  pendency  of  a 
bill  in  one  county  would  be  no  answer  to  an  indictment  for  the 
same  offence  in  another,  though  I  do  not  mean  to  contend  that  the 
court  would  not  have  jurisdiction  to  prevent  a  prisoner  from  being 
annoyed  by  such  a  course.     It  is  not  pretended  that  there  is  any- 
thing in  terms  in  the  statute  rendering  it  improper  or  iUegal  to 
prefer  this  bill.    It  cannot  be  pretended  that  the  Attomey-Greneral 
is  a  person  who  is  liable  to  give  security  for  costs.    The  provisions 
The  Attorney-  of  the  9th  section  of  the  act,  ''  that  after  the  delivery  as  aforesaid 
Q«iienl  for       ^f  ^^^y  q£  ^j^q  ^^^  notices,  it  shall  not  be  lawful  for  any  person  or 
the  OrowB.       ^^^^^  ^^  p^^j^^  ^^y  ^^  ^^  ^.^^  ^^  indictment,  or  to  return  any 

inquisition  for  any  offence  or  offences  mentioned  in  the  said  recog- 
nizances, or  any  of  them,  at  or  to  any  session  of  Oyer  or  Terminer 
or  Greneral  Gaol  Delivery,  for  any  such  county  of  a  city,  or 
county  of  a  town,  or  town  corporate,^'  S'PPly  ^  another  case 
altogether,  where  notices  have  been  served  under  the  statute ;  and 
there  is  no  provision  in  the  act,  that  if  a  bill  be  found  in  one  juris- 
diction, a  fresh  one  cannot  be  preferred  in  a  different  jurisdiction. 
I  submit  that  there  is  nothing  in  the  act  to  prevent  a  private 
prosecutor  from  proceeding  in  the  jurisdiction  in  which  the 
offence  has  been  committed,  much  less  the  crown.  A  bill  was 
sent  up  in  the  county,  it  having  been  objected  in  a  former  case 
{Beg.  V.  Martin,  3  Cox  C.  C.  818),  that  burgesses  were  incompetent 
to  act  as  jurors  in  the  city;  but  though  the  objection  was  certified 
to  be  valid  by  very  able  counsel,  the  Court  of  Queen^s  Bench  having, 
on  a  writ  or  error,  held  differently  {Martin  v.  The  Queen,  3  Cox 
C.  G.  319),  we  thought  it  was  the  more  constitutional  course  to 
send  up  a  bill  against  the  prisoner  in  the  jurisdiction  in  which  the 
offence  was  committed.  But  even  if  a  private  prosecutor  had 
served  notices  regularly  under  the  statute  of  his  intention  to 
proceed  in  the  next  adjoining  county,  that  would  not  bind  the 
crown,  who  might  take  up  the  prosecution ;  it  may  often  happen 
in  England,  where  private  prosecutions  are  more  general,  that 
the  cro¥m  interferes  and  takes  up  the  conduct  of  the  case. 
[PxBSiK,  J. — Though  the  Crown  is  not  bound  by  a  statute,  yet 
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if  it  takes  adyantage  of  it^  is  it  not  obliged  to  conform  to  its  provi-        Bko. 
sions  f ]     In  The  Attomey-Oeneral  t.  WxUon  ( Jebb  0.  C.  B.  p.  818),  *'• 

a  recognizance  having  been   entered  into  for  the  execution  of        —' 

fablic  works,  the  Attorney-General  proceeded  by  a  civil  bill.  indi^Mmt-^ 
"rom  the  decision  there  was  an  appeal,  and  the  jndges  held  "py-ol^l^"" 
that  the  provisions  of  the  statute,  requiring  security  for  double 
costs,  did  not  apply  to  the  crown,  which  shows  that,  though  the 
crown  may  avail  itself  of  part  of  the  provisions  of  an  act  of 
Parliament,  it  is  not  bound  to  adopt  all  the  others.  The  9th 
section  of  this  act  only  applies  to  persons  from  whom  recogpii- 
zances  have  been  taken,  and  I  submit  that  this  application  is  not 
within  either  the  spirit  or  terms  of  the  statute,  and  ought  to  be 
refused. 

Napier,  Q.O.,  for  the  prisoner. — To  contend  that  the  crown  is  Napier,  Q.O., 
not  within  tiie  3rd  section  of  the  statute,  and  that  the  Attorney-  ^^  theprisontr 
General  is  not  a  prosecutor  within  its  meaning,  is  a  very  extraor- 
dinary construction  to  put  upon  the  statute.  In  July,  a  bill  was 
sent  up  against  Mr.  Du^  in  the  city  of  Dublin:  in  October,  a  bill 
was  sent  up  against  him  in  the  county,  and  the  indictment  which 
had  been  lound  in  the  city  quashed.  If,  then,  the  prisoner  had 
in  July  presented  his  petition  under  the  Habeas  Corpus  Act,  he 
would  now  be  entitled  to  be  discharged,  more  than  two  sessions 
having  elapsed.  It  is  conceded,  that  if  the  notices  required  by  the 
statute  had  been  served,  it  would  not  be  optional  with  the  prosecutor 
te  go  back  again  to  the  former  jurisdiction.  Then  it  would  seem 
te  DO  a  strange  construction  to  put  upon  the  statute,  that  if  a 
prosecutor  has  not  given  the  notices  required  by  the  statute,  he 
shall  be  at  liberty  te  violate  the  other  provisions  of  it.  It  is  not 
from  the  serving  of  the  notices,  but  the  finding  of  the  bill,  the  court 
derives  authority.  The  words  of  the  act  are  large  enough  to 
embrace  the  public  prosecutor,  and  it  is  to  be  observed,  a  private 
prosecution  is  only  carried  on  by  the  sufferance  of  the  Attorney- 
General.  It  would  be  a  verv  strange  thin^  if  the  Attorney-General 
could  go  into  every  court  of  criminal  jurisdiction  which  might  at 
the  time  be  sitting  and  prefer  bills  for  the  same  offence.  The 
Attorney-General  might,  if  he  had  pleased,  before  the  present 
commission,  have  obtsaned  a  transfer  of  the  custody  of  the  prisoner 
to  the  county.  The  case  of  B,  v.  Trenar  (1  Or.  &  Dix  0.  C.  287) 
was  the  case  of  a  prosecution  by  the  then  Attorney- General,  and 
if  the  words  "  any  prosecution  '^  in  the  4th  section  of  the  act,  mean 
a  public  prosecutor,  so  do  they  in  the  3rd  section.  This  right  of 
transfer  was  not  given  by  common  law,  and  there  could  be  no  reason 
why  it  should  be  given  by  the  statute  to  a  private  and  not  to  a 
public  prosecutor.  The  words  ''any  prosecutor"  are  as  large  as 
any  words  in  the  language  well  can  be.  The  Attorney-General 
cannot  rely  on  a  departure  from  the  provisions  of  the  statute  by 
the  law  officers  of  the  crown  as  any  ground  on  which  to  exempt 
themselves  from  the  observance  of  its  other  provisions.  Is  the 
violation  of  an  act  of  Parliament  to  be  considered  a  sufficient 
argument  for  the  interpretation  of  it  in  a  manner  injurious  te  the 
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prisoner  f     The  court  ought  not  to  call  on  Mr.  Duffy  to  plead  to 
this  indictment^  but  to  quash  it. 

The  Solieitor-Oenenu  (Hatchell),  in  reply. — ^At  the  August 
session  of  the  court  it  became  the  duty  of  the  Crown  to  postpone 
the  trial  in  consequence  of  newly-discovered  evidence.  The  trial 
was  prevented  taking  place  in  October  by  the  prisoner's  counsel 
having  raised  the  formal  objection  that  the  notices  required  by  the 
statute  had  not  been  served,  which  objection  was  held  a  valid  one  by 
the  court  (see  p.  120,  ante).  The  1st  section  of  the  statute  6  Geo.  4, 
c.  51,  makes  use  of  the  words  ''  on  motion  made  on  behalf  of  His 
Majesty,''  and  "  on  motion  made  on  behalf  of  any  prosecutor  or  de- 
fendant," thus  taking  a  plain  distinction  between  prosecutions  by  the 
crown  and  by  private  persons,  and  the  crown  is  not  intended  to  be 
bound  by  those  parts  of  the  statute  where  it  is  not  named.  If  the  con- 
struction of  the  9th  section,  contended  for  by  the  prisoner's  counsel, 
be  adopted,  there  might  be  a  failure  of  justice  by  collusion  between 
the  private  prosecutor  and  the  prisoner.  If  all  the  preliminary 
arrangements  are  completed,  and  the  proceedings  transferred,  it  is 
only  under  such  circumstances  that  any  objection  to  bringing  back 
the  case  can  be  contended  for ;  but  if  the  case  is  not  ripe  for  trial 
in  the  county  jurisdiction,  there  is  nothing  to  prevent  the  prisoner 
from  being  tried  in  the  jurisdiction  in  which  he  is  found ;  if  the 
records  have  been  removed — the  informations  and  the  recog- 
nizances— and  the  parties  bound  to  attend  have  received  notice  of 
the  transfer,  it  is  only  under  these  circumstances  that  there  is  a 
prohibition*from  sending  up  a  new  bill  of  indictment.  If  the  argu- 
ment urged  on  the  part  of  the  prisoner  is  well  founded,  a  bill 
might  be  found  in  the  county,  the  witnesses  might  not,  if  they  were 
not  served  with  notice,  attend  before  the  petty  jury;  and  as  by  the 
act  it  is  the  next  court  at  which  they  are  bound  to  attend,  they  need 
not  appear  at  any  other,  and  there  might  be  a  total  failure  of  justice 
if  no  bill  could  be  preferred  in  the  city.  The  county  of  Clare  is 
the  next  adjoining  county  to  Limerick.  If  a  judge  of  assize  at 
Ennis  found  upon  the  Crown  Book  a  bill  against  the  prisoner,  he 
could  not  take  any  notice  of  it  if  the  prisoner  was  not  in  custody 
in  the  county  of  Clare;  and  the  prisoner  being  found  in  custody  in 
Limerick,  the  judge  there,  who  is  bound  to  deliver  the  gaol, 
would  ask  why  an  indictment  was  not  sent  up  against  him.  Would 
he  listen  to  a  statement  that  a  bill  had  been  found  against  him  at 
Ennis,  without  also  inquiring  whether  the  requirements  of  the 
statute  had  been  complied  with  ?  or  could  it  be  argued  that  the 
prisoner  could  not  be  tried  in  either  county,  for  the  witnesses 
would  not  be  bound  to  attend  at  Ennis  if  notices  had  not  been 
served  upon  them  ? 

December  18. 

Peerin,  J. — The  prisoner  having  been  called  on  to  plead  to  an 
indictment  found  by  the  grand  jury  of  the  city  of  Dublin  at  this 
commission,  charging  him  with  the  felony  of  compassing  to  depose 
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the  Queen^  and  to  levy  war  against  Her  Majesty,  under  the  statute  Beg. 
of  last  session^  after  he  had  obtained  a  copy  of  that  indictment  at  the  -^  ^' 
desire  of  his  counsel,  he  moved  by  his  counsel  that  the  indictment  be  —  ' 
quashed,  because,  as  he  alleges,  there  is  another  indictment  pending  jndjctmaU'^ 
against  him,  charging  the  &a,me  offence  found  by  the  grand  jury  ^^^^ 
of  the  county  of  Dublin,  at  the  last  commission  for  the  county, 
held  in  October,  and  which  was  preferred  at  the  instance  and 
directions  of  the  Attorney-General,  acting  on  Her  Majesty's 
behalf,  under  the  provisions  of  the  statute  of  6  Geo.  4,  c.  51,  to 
which  he  declined  to  plead,  and  objected  to  be  then  arraigned,  and 
has  not  pleaded ;  and,  it  is  insisted,  that  the  statute  obliges  the 
crown  to  abide  by  that  indictment  or  venue,  and  prohibits  Her 
Majesty  from  preferring  the  bill,  or  any  other  for  the  same  offence, 
in  the  county  of  the  city  of  Dublin,  and,  therefore,  that  the  present 
indictment  ought  to  be  quashed,  and  the  Queen  stopped  from 
proceeding  further  upon  it.  The  statute  enables,  in  the  3rd 
section,  any  prosecutor  to  prefer  his  or  her  bill  of  indictment  for 
any  offence  in  any  county  of  a  city  or  town  to  the  grand  jury  of 
the  next  adjoining  county,  and  provides  that,  if  it  be  found  a  true 
bill  by  that  grand  jury,  it  shall  be  as  valid  and  effectual  as  if 
found  by  that  of  the  city.  It  appears  to  me,  that  the  Attorney* 
Greneral  had  a  right  to  have  the  bill  preferred  in  the  next  adjoining 
county,  and  that  the  statute  is  merely  an  enabling  and  not  a  dis* 
abling  statute  (though  I  understand  a  question  was  raised  upon  jo^^jQent  •£ 
the  subject  by  one  of  the  prisoner's  counsel  at  the  last  com-  perriD,  J. 
mission) ;  for  though  the  King  shall  not  be  bound  by  a  statute, 
unless  specially  named  in  it,  yet  he  may  take  the  benefit  of  it, 
though  not  named.  It  is  so  stated  in  several  cases  cited  to  that 
effect  in  the  11th  Reports,  68  a.  It  was  held  that  the  King 
may  take  advantage  of  the  statute  of  Nisi  Prius  though  not  bound 
by  it ;  so  also,  the  statute  of  Magna  Charta,  which  provides  that 
the  Court  of  Common  Pleas  shall  be  held  in  some  certain  place, 
does  not  bind  the  KiujO^.  In  a  case  which  was  cited  in  the  argument 
(A.  T.  TrenoT,  1  Cr.  £  Diz.  C.  C.  287),  in  which  the  point  was 
raised,  the  Attorney-General  was  held  to  be  ''  a  prosecutor .''  The 
4fth  section  of  the  stotute  enables  the  court  to  transfer  an  indictment 
found  in  the  county  of  a  city,  if  it  appears  to  the  court  that  it  is  an 
indictment  proper  to  be  tried  in  the  next  adjoining  county^  and 
the  court  may,  at  the  prayer  either  of  the  prosecutor  or  prisoner, 
order  such  indictment  or  inquisition,  and  the  several  recognizances 
and  examinations  relative  to  such  indictment  or  inquisition,  to  be 
filed  with  the  proper  officer,  and  to  be  by  him  kept  among  the 
records  of  the  Court  of  Oyer  and  Terminer  of  that  county,  and  to 
cause  the  prisoner  to  be  removed  by  writ  of  habeas  carpiM 
to  the  gaol  of  the  next  adjoining  county,  and  the  trial  to  take 
place  as  if  the  offence  was  committed  there.  The  statute  seems 
to  provide  for  three  cases.  The  4th  section,  to  which  I  have  just 
referred,  has  no  bearinff  in  this  particular  case ;  nor  indeed  has 
the  next.  The  6th  section  provides  that  any  judge  of  the  Queen's 
Bench,  or  of  the  Court  of  Oyer  and  Terminer  and  Gaol  Delivery 
vol.  IV.  K 
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Hko.       for  the  adjoiiiiiig  connty,  upon  application  made  to  him  t«n  days 
_  "■  next  before  holding  the  aessionB  for  it,  may  caoBe  the  prieonera  to 

—  'be  remored,  by  write  of  haheat  corpus,  from  the  custody  of  the 
j^^dMi^^-  *'''?  Bheriff  bo  the  custody  of  the  sheriff  of  the  county,  in  order 
Praeiiw.  ^°  their  being  tried  therein;  and  the  County  Court  may  ibsuo 
process  against  the  person  charged,  if  he  be  not  in  custody,  to 
compel  him  to  come  in,  and  for  the  attendance  of  the  witnesses 
as  if  the  offence  was  committed  in  the  connty.  So  far  as  I  have 
read,  there  is  no  express  prohibition  against  preferring  or  finding 
&  bill  in  the  city  eater  one  found  in  the  connty :  the  statute  is 
plainly  enabling — there  is  nothing  disabling  in  it.  It  is  plain,  that, 
before  the  statute,  it  was  not  illegal  to  have  a  secoud  bill  found 
thoDgh  another  was  pending  for  the  same  offence,  though  courts 
are  bound  to  take  care  that  a  prisoner  shall  not  sufFer  any 
injury  by  it :  though  generally  improper,  it  has  often  been  allowed. 
There  are  clear  authorities  establishing  that  the  mere  fact  of  the 
pendency  of  sjiother  indictment  for  the  same  ofFence  is  not 
sufficient  ground  for  calling  on  the  court  to  quaeh  the  fresh  indict- 
ment, ^ere  is  a  case  referred  to  in  The  King  v.  Straiion 
(Dougl.  289.)  In  Sex  v.  Webb  (3  Burr.  1468,  also  reported  in 
1  Bla.  Rep.  460),  which  is  a  clear  authority  on  this  point,  the 
defendant  was  indicted  for  perjury,  and  the  case  having  been 
removed  by  certiorari,  stood  for  trial ;  in  the  meantime  a  new 
indictment  was  preferred,  and  the  court  held  that  it  was  not  of 
Jndgmwt  of  course  for  the  prosecutor  to  quash  his  own  indictment ;  and  finally, 
PuTin,  J.  the  rule  made  was,  that  the  first  indictment  F'hould  be  quashed, 
and  the  seoond  stand  in  its  place ;  and  in  another  case,  Bex  v. 
Swan  and  Jefferiea  (Fost.  Cr.  L.  104),  which  was  an  indictment 
for  murder,  the  trial  was  postponed,  and  in  the  meantime  the 
Attorney-General,  who  had  received  orders  to  prosecute,  was 
satisfied  that  Swan  was  in  the  service  of  the  deceased,  and  con> 
sidered  it  advisable  to  prefer  another  bill ;  the  prisoner  pleaded  in 
abatement  that  another  indictment  was  pending  and  over  to  the 
felony.  The  case  was  argued  before  Wright  and  Foster,  Justices, 
and  after  argument,  the  court  were  of  opinion  that  the  charge  in 
the  bill  last  fonnd  mast  be  answered,  and  that  the  pendency  of  a 
former  indictment  is  no  answer  nor  any  reason  why  he  should  not 
plead  to  the  last  indictment  notwithstuiding  the  pendency  of  the 
former,  for  autrtifaie  arraign  is  no  plea  in  this  case,  and  the  King, 
by  his  counsel,  must  prosecute  in  such  manner  as  will  best  answer 
tne  ends  of  justice;  but  at  the  same  time  they  say  that  "the  court 
iiitisttake  care  that  the  prisoner  is  not  exposed  to  the  inconvenience 
of  undergoing  two  trials  for  the  one  offence."  In  that  case  a 
seixmd  indictment  had  been  prepared  by  the  Attorney-General 
afier  another  had  been  fonnd  :  that  is  a  decision  on  record,  and 
it  seoma  to  me,  that  unless  the  law  is  altered,  it  is  a  strong 
authority  in  the  present  c&se,  and  that,  as  it  is  no  ple^  to  an 
indictment,  so  it  is  no  ground  for  calling  on  the  coort  to  quash 
a  fresh  indictment.  But  it  is  insisted  that  the  provisions  of  the 
st  :\t  ute  distinguish  tfaiscaae,  and  that  though  before  the  statute  it  was 
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not  illegal  to  have  a  second  indictment  found  while  another  was        Rko. 
pending^  the  law  has  been  altered.  So  far  as  I  have  referred  to  the  8rd^  '* 

4th  and  6th  sections  of  the  statute^  I  find  nothing  in  it  prohibiting        * 

a  person  who  prefers  a  bill  under  the  8rd  section  from  afterwards  /•^?^''~ 
preferring  a  bill  in  the  county  of  the  city,  and  nothing  invalidating  ^^p^i^ 
or  annullmg  that  bill  when  found ;  no  doubt  he  cannot  proceed  by 
both — ^no  doubt  the  court  will,  in  the  exercise  of  its  duty,  take 
care  to  prevent  any  oppressive  or  vexatious  use  or  abuse  of  the 
process.  Here  a  bill  has  been  found  in  the  city,  and  pending  that 
another  appears  to  have  been  preferred  in  the  county,  under  the 
authoriiy  of  the  3rd  section,  not  under  the  4th  or  6th  sections,  no 
order  was  made  by  the  court  under  the  4th  section,  and  the  prisoner 
was  not  removed  under  the  6th,  but  objected  at  the  last  com* 
mission  to  be  removed,  and  the  court  held  the  objection  to  be 
valid.  Then  it  is  contended  that  the  6th,  7th,  8th,  9th  and  18th 
sections  expressly  or  sufficiently  prohibit  the  course  which  has 
been  taken.  The  act  directs  that  the  recognizances  of  the  pro- 
secutors  or  witnesses,  who  do  not  appear  after  notice,  shall  be 
forfeited,  and  the  8th  section  makes  notice  being  left  at  their 
abode  a  sufficient  service ;  the  9th  section  enacts  that  the  magis- 
trates, before  whom  the  informations  were  taken,  shall,  upon 
receiving  ten  days'  notice,  return  the  recognizances  or  examinations 
to  the  next  Commission  of  Oyer  and  Terminer  for  the  adjoining 
county,  and  that  after  the  delivery  of  these  notices  it  shall  not  be 
lawful  to  prefer  a  bill  at  the  Sessions  of  Oyer  and  Terminer  for  the  Jn^P«wnt  ^ 
county  of  the  city;  and  the  13th  section  enacts  that  such  persons  as  *^"°' 
remove  an  indictment  to  an  adjoining  county  shall  enter  into  recogni- 
zances in  the  sum  of  402.  to  pay  the  extra  costs  attending  the  pro- 
secution in  such  next  adjoining  county.  It  is  asserted  that,  by  the 
latter  clause  of  the  9th  section,  no  one  shall  prefer  a  bill  in  the  city, 
or  remove  a  bill  under  this  act  after  one  has  been  found  in  the  county. 
The  enactment  is  not  in  these  terms  or  to  this  effect ;  the  provision 
is,  that  after  the  delivery  of  any  of  the  said  notices,  &c.,  it  shall 
not  be  lawful  for  any  person  to  prefer  any  indictment  in  the 
county  of  the  city :  here  it  is  expressly  stated  on  affidavits  that  no 
notices  were  served,  therefore  this  case  plainly  does  not  come 
within  this  enactment ;  the  enactment  is  that,  after  the  delivery 
of  the  notices,  the  indictment  shall  not  be  removed  back.  It  has 
been  argued,  on  behalf  of  the  prosecution,  that  this  enactment  has 
been  made  to  assist  the  prosecutor,  not  to  restrain  him  from  pre- 
ferring an  indictment;  the  provision  operates,  not  after  preferring 
or  finding  a  bill,  but  after  the  delivery  of  the  notices,  which  not 
having  been  delivered  here,  it  does  not  apply ;  and  it  is  further 
argued,  that  the  Queen  is  not  bound  or  intended  to  be  bound  by 
such  provisions,  the  word  used  being  '*  person.^'  Before  the  passing 
of  this  statute,  it  was  not  illegal,  as  I  before  have  shown,  during 
the  pendency  of  a  former  indictment,  to  prefer  another;  so  it 
seems  inconsistent  that  we  should,  where  there  is  no  express 
provision  in  the  act  to  that  effect,  restrain  the  Attorney- General 
from  prefening  a  second  bill  of  indictment  in  the  place  where  the 
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Bko.  offence  was  committed^  where  the  officer  of  the  crown  thinks  it 
^'  more  proper  to  proceed ;  no  doubt  he  cannot  proceed  with  both ; 
—  '  no  doubt  the-  court  will  take  care  to  prevent  any  abuse  or  vex- 
indietmeni-^  atious  usc  o£  such  proceeding.  There  are  several  cases  where  a 
•^'"jSJ^/^""  party  has  the  option  of  preferring  an  indictment  in  one  of  several 
counties^  as^  if  an  offence  is  committed  travelling  on  a  coach,  or  on 
the  border  of  a  county,  but  no  precedent,  or  case,  or  authority  has 
been  shown  deciding  that  any  of  the  several  indictments,  whether 
prior  or  subsequent  to  the  other,  is  invalid.  And  it  has  been 
further  argued,  that  though  the  Queen  may  have  the  advantage 
of  the  statute  to  remove  the  prisoner,  yet  that  the  crown  is  not 
bound  by  the  prohibitory  clauses  of  the  9th  or  of  the  13th  sections 
of  the  act,  by  which  recognizances  are  directed  to  be  given.  And 
this  is  my  opinion, — ^I  am  of  opinion  that  there  is  nothing  in  the 
statute  prohibiting  the  Attorney-General  from  sending  up  a  fresh 
bill  of  indictment  in  the  county  of  the  city,  though  a  bill  has  been 
found,  and  may  be  pending  in  the  city ;  we  cannot  find  any  case  to 
bind  or  restrain  the  crown  by  these  general  words.  Suppose  a 
private  person  prefers  a  bill  and  serves  notice,  and  the  Attorney- 
General  was  of  opinion  that  another  bill  ought  to  be  preferred  in 
the  county  of  the  city,  as  in  the  case  of  Swan  and  Jefferies, 
is  there  anything  in  this  statute  to  restrain  or  to  take  away 
the  common  law  right  of  the  crown  ?  I  do  not  think  that  there 
is :  I  think  that  we  cannot  imply  any  provision  to  that  effect, 
Jadgment  of  the  result  of  which  would  be  to  deprive  the  crown  of  the  power 
Penrin,  J.  ^f  enforcing  the  due  administration  of  justice,  o::d  preferring  a  fit 
and  proper  bill,  if  the  advisers  of  the  crown  and  the  responsible 
officer  were  of  opinion  that  it  was  a  proper  bill ;  neither  do  I  think 
that  in  this  case,  where  a  bill  in  the  county  has  been  preferred  by 
the  Attorney-General,  and  where,  on  further  consideration,  whether, 
in  consequence  of  the  rule  made  by  the  Court  of  Queen's  Bench 
in  Martinis  case  (8  Cox  C.  C.  819),  removing  the  objection  to  a 
trial  in  the  city,  or  on  the  ground  of  the  question  of  the  statute, 
if  he  is  of  opinion  that  this  bill  is  better  adapted  to  the  case, 
I  do  not  think  that  there  is  anything  calling  on  us  to  prevent 
him  from  prosecuting  in  such  manner  as  he  may  think  fitting  for 
the  ends  of  public  justice.  I  do  not  think  we  ouffht,  on  this  motion, 
to  quash  this  bill,  or  that  we  ought  to  imply  a  prohibition  restraining 
the  crown  though  no  such  is  expressed ;  we  are  to  take  care  that 
the  prisoner  is  not  exposed  to  tne  inconvenience  of  two  trials,  or 
to  any  future  serious  inconvenience,  if  any  such  be  alleged  upon 
that  point.  On  looking  into  the  two  indictments,  which  we 
thought  it  our  duty  to  do,  and  which  was  the  reason  that  we  did 
not  give  our  judgment  on  Saturday,  we  find  that  this  indictment 
is  much  shorter  than  the  former,  one-third  of  the  length;  it  contains 
twenty-three  pages  instead  of  sixty -seven,  and  contains  six  counts 
instead  of  thirteen.  It  varies  in  some  particulars,  omitting  some 
things  and  containing  some  matters  which  the  other  did  not.  On 
looking  at  the  subject-matter  and  the  authorities,  we  do  not  find 
that  there  is  anything  in  the  act,  directly  or  by  necessary  implica- 
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tion,  abridging  the  power  of  the  crown  to  send  up  another  bill  Beo. 
of  indictment.  It  was  argued  that  it  might  be  arbitrary  and  an  -^ 
injustice  to  give  the  Attorney-General  a  power  to  select  his  — ^' 
venue,  which  would  be  the  effect  of  the  construction  which  we  are  J"^^'"~ 
inclined  to  give  the  statute.  But  we  cannot,  even  if  such  5J«Sw! 
argument  be  well  founded,  extend  the  act  or  import  into  it  pro- 
visions  which  it  does  not  contain,  and  though  it  has  been  said  that 
this  proceeding  is  harassing  and  oppressive,  nothing  substantial 
of  that  sort  has  been  advanced  either  on  affidavit  or  in  the  argu- 
ment. It  is  said  that  the  prisoner  has  made  considerable  pre- 
parations, for  his  defence,  but  there  is  no  allegation  that  these 
preparations  have  been  thrown  away ;  there  is  no  allegation  that 
he  cannot  have  a  fair  and  impartial  trial.  It  has  been  said  that 
this  indictment  having  been  preferred  will  deprive  the  prisoner 
of  the  benefit  of  the  Habeas  Corpus  Act,  but  it  will  be  my  duty 
to  take  care  that  it  shall  not :  how  it  could,  we  cannot  see,  but  we 
shall  take  care  that  it  shall  not.  The  prosecutor  is  ready  to  go  to 
trial,  the  only  delay  is  by  the  prisoner  himself  declining  to  plead ; 
there  is  no  allegation  that  the  prisoner  is  not  ready  for  trial,  that 
the  defence  which  has  been  prepared  is  inadequate  to  meet  this 
case;  the  only  material  alteration  is  one  to  which  neither  the 
prisoner  nor  the  court  have  reason  to  object,  that  the  present 
indictment  is  shorter  than  the  former,  that  it  has  been  reduced 
two- thirds,  so  as  to  be  only  one- third  of  the  other  in  length.  The 
only  other  objection  is  the  pendency  of  the  second  indictment,  that 
exists  merely  by  the  act  of  the  prisoner's  counsel,  and  his  opposition 
to  the  motion  of  the  Attorney-General  to  have  it  quashed ;  and 
that  objection  was  ruled,  in  Swan  and  Jefferiea  case,  even  on  plea, 
to  be  an  insufficient  objection.  But  we  will  take  care  that  the 
second  indictment  shall  not  prejudice  the  prisoner,  in  whatever 
manner  it  is  to  be  effected ;  we  therefore  think  that  we  cannot 
comply  with  this  application,  which  appears  to  me  to  be  one  of  the 
first  impression;  it  appears  to  be  unsupported  by  any  direct 
authority,  and  it  also  appears  to  me  that  the  9th  section  of  the 
statute  does  not  apply  to  this  case,  and,  therefore,  this  motion 
must  be  refused. 

RiCHAKDS,  B. — I  fully  concur  in  the  judgment  that  has  been  jadgmtnt  of 
pronounced  by  the  senior  member  of  the  court,  and  if  it  were  not  Ridiards,  B. 
that  this  is  a  case  of  some  novelty  and  one  involving  the  construc- 
tion of  a  somewhat  recent  act  of  Parliament,  and  upon  which  there 
has  been  very  few  decisions,  I  should  content  myself  with  merely 
expressing  my  assent  to  the  judgment  that  has  been  delivered ; 
but  the  case  being  circumstantial  as  I  have  mentioned,  I  consider  it 
upon  the  whole  more  proper  that-*!  should  briefly  state  what  has 
been  passed  in  my  mind  upon  the  several  questions  that  have 
been  discussed  at  the  bar.  The  1st  section  of  this  statute  relates 
to  indictments  or  informations  in  the  superior  courts,  and  em- 
powers those  courts,  on  application  on  behalf  of  Her  Majesty,  or  of 
any  prosecutor  or  defendant,  to  give  orders  for  the  striking  of  a 
special  jury.    In  that  section  the  crown  is  named  expressly  not- 


134 


CEIMINAL  LAW  OASES* 


Rro. 

V. 
DUPFT. 

Indiciment'-' 

Jurisdietion-^ 

Praetie: 


Judgment  of 
BichardB,  B. 


withstanding  that  the  general  term  ''  prosecutor  ^'  is  always  nsed 
in  the  section ;  and  that  certainly  gives  colour  to  the  argument, 
that  where  it  was  intended  to  include  the  crown  the  crown  was 
expressly  named,  and  that  the  general  term  *' prosecutor*'  was 
not  considered  by  the  framers  of  the  act  as  sufficient  to  include  or 
comprise  the  crown.  But  on  looking  to  the  2nd  section,  it 
would  appear  to  me  that  the  general  term  ''  prosecutor,"  as  used 
in  that  section,  very  plainly  includes  the  crown  as  well  as  all  other 
prosecutors :  that  section  empowers  the  superior  courts  to  direct 
issues  joined  in  all  actions  and  prosecutions  depending  in  such 
court,  to  be  transferred  for  trial  n*om  the  jurisdiction  of  a  city  or 
town  to  the  next  adjoining  county,  and  amongst  other  proceedings 
enumerated  and  included  m  that  section,  I  find  every  information 
filed  by  Her  Majesty's  Attorney  or  Solicitor-General.  But  how  is 
the  necessary  order  of  the  court  to  be  obtained  for  such  transfer  of 
those  issues  ?  It  i^  to  be  obtained  at  the  prayer  and  instance  of  any 
prosecutor  or  plaintiff,  or  of  any  defendant,  &c.,  not  at  the  prayer 
and  instance  of  the  Attorney  or  Solicitor- General  prosecuting  on 
behalf  of  Her  Majesty,  and  of  any  prosecutor^  &c.,  but  generally  at 
the  prayer  and  instance  of  ''any  prosecutor.*'  (His  lordship  read  the 
section.)  If,  therefore,  the  naming  of  the  crown,  in  addition  to  the 
general  term  "  prosecutor  "  as  used  in  the  1st  section,  affords  an 
argument  one  way,  the  including  the  crown  in  the  general  term 
"  prosecutor,"  in  the  2nd  section,  ought  to  bear  a  contrary  infer- 
ence. But  this  is  an  enabling  statute  intended  for  the  benefit  of  all 
plaintiffs,  prosecutors  and  defendants;  and  finding  that  it  was  in  the 
two  first  sections  manifestly  intended  to  include  the  crovm,  and  the 
term  prosecutor  in  the  2nd  section  was  used  for  that  purpose,  I 
confess  I  should  feel  very  great  difficulty  in  holding  that  the  Srd 
section  should  receive  a  construction  limiting  its  operation  to  pro- 
secutions carried  on  by  private  parties  alone.  No  reason  has  been 
suggested  why  the  Legislature  snould  have  intended  to  exclude  the 
crown  from  the  benefits  conferred  on  prosecutors  by  the  Srd 
section.  Prosecutions  carried  on  by  the  crown  are  carried  on 
pro  bono  pvhUco,  and  were  as  much  within  the  mischief  which  the 
section  was  intended  to  remedy  as  prosecutions  by  private  persons. 
But  all  prosecutions  are  in  the  name  of  the  crown .  (His  lordship  read 
the  Srd  section.)  The  4th  section  relates  to  cases  where  indictments 
have  been  abeady  found,  or  inquisitions  already  had  before  coro- 
ners, and  in  all  such  cases  it  empowers  the  courts  of  Oyer  and 
Terminer,  &c.,  to  make  orders  for  the  transfer  of  all  such  indict- 
ments, inquisitions,  &c.  (and  the  like),  to  the  proper  officer  of  the 
next  adjoming  county.  But  how  is  that  to  be  done  f  Just  as  was 
before  directed  by  section  2,  viz.,  at  the  prayer  of  any  prosecutor 
or  defendant.  Now  I  think  it  could  scarcely  be  argued  that  the 
word  *'  prosecutor "  in  this  section  ought  not  to  bear  the  same 
interpretation  as  the  same  word  in  the  2nd  section,  or  that  the 
right  to  have  such  a  transfer  made  should  be  conferred  on  the  private 
prosecutor,  and  also  on  a  party  prosecuted,  but  not  on  Her  Majesty 
or  on  Her  Majesty's  Attorney-General  prosecuting  on  Her  Majesty's 
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behalf.  I  pass  over  for  the  present  the  other  sections  till  I  come  Beg. 
to  the  ISth^  the  last  section.  By  that  section  it  is  enacted  that  ^  ^' 
the  "  person  *'  seeking  to  change  the  jurisdiction,  shall,  before  doing  —  * 
so,  enter  into  a  recognizance  for  payment  of  any  extra  costs  /*^*?^'^ 
attending  sach  change  of  jurisdiction.  It  has  been  suggested  that  *'pracHoik 
this  section  may  be  resorted  to  for  the  purpose  of  interpreting  and 
limiting  the  previous  part  of  the  act,  and  that  where  entering  into 
such  a  recognizance  has  been  required  as  a  preliminary  step  to  the 
changing  of  the  jurisdiction,  it  should  be  held  that  it  could  not 
have  been  the  intention  of  the  Legislature  to  include  the  crown  in 
the  act,  as  it  would  be  absurd  to  require  any  such  security  from 
the  official  functionary  of  the  crown,  and  I  agree  that  it  would  be 
absurd  to  require  the  Attorney-General  to  enter  into  such  recog- 
nizance.  But  my  answer  is,  that  that  section  (the  13th)  imposing 
this  duty  and  obligation,  does  not  extend  to,  or  include,  the  crown ; 
the  word  used  in  it  is  "person,''  dropping  the  general  term  '^prose- 
cutor,"  which  was  used  in  former  sections.  I  think  it  plain  that 
this  section  was  intended  to  apply  to  private  persons  only,  and  the 
act  may,  in  my  opinion,  be  very  well  and  without  inconsistency  so 
construed.  (His  lordship  read  18th  section.)  It  has,  however,  been 
argued,  and  I  now  come  to  the  more  important  question  raised  for 
our  decision,  that  where  a  prosecutor  once  avails  himself  of  the 
act  and  takes  any  proceedings  to  transfer  the  jurisdiction,  such 
party  can  never  afterwards  again  resort  to  the  limited  jurisdiction ; 
and  the  9th  section  is  relied  on  for  that  purpose.  This  argument,  Jadgmmt  of 
as  I  understand  it,  is  rested  entirely  on  the  9th  section ;  indeed,  Riobtrdi,  B. 
independent  of  that  section,  there  would  be  no  ground  for  main- 
taining the  proposition  contended  for  as  a  fixed  and  settled  prin- 
ciple of  law.  Judge  Perrin  has  referred  to  authorities  to  show 
that  one  indictment  cannot  be  relied  on  as  an  answer  to  another 
indictment  for  the  same  offence ;  and,  in  addition  to  the  cases  so 
referred  to  by  him,  I  would,  in  support  of  the  same  proposition, 
refer  to  Hawkins  P.  C,  vol.  2,  p.  251,  c.  32.  Now  I  confess  I  am 
strongly  disposed  to  be  of  opinion  that  the  9th  section  was  conse- 
quential on  the  3rd  section.  That  section  (the  8rd),  I  have  already 
mentioned,  was  conversant  with  cases  where  the  bill  of  indictment 
had  been  found  within  the  limited  jurisdiction,  and  where  the 
venue  had  been  transferred  before  the  finding  of  any  bill,  and 
several  other  sections  of  the  act  rendered  it  obligatory  on  all 
prosecutors  and  witnesses,  as  well  as  parties  charged,  to  attend  at 
the  court  of  Oyer  and  Terminer  to  be  held  for  the  next  adjoining 
county  to  which  the  jurisdiction  had  been  so  transferred,  on  receiv- 
ing certain  notice  for  that  purpose  (see  7th  and  8th  sections) ;  now 
the  9th  section  required  the  magistrate  or  other  persons  before 
whom  such  prosecutors  or  witnesses,  or  party  charged,  had  entered 
into  recognizances,  to  return  them  to  the  county,  instead  of  to  the 
city  or  town  jurisdiction,  on  receiving  ten  days'  notice  for  that 
purpose  before  the  holding  of  the  sessions  in  the  county,  and  as 
consequential  upon  such  change  of  jurisdiction  and  transfer  of 
recognisances^  &c.,  it  was  enacted  that  no  person,  after  the  delivery 
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Rm.  of  sach  notice^  slionld  prefer  any  bill  of  indictment,  &c.,  to  sach  limited 
^  jurisdiction.     (His  lordship  read  Oth  section.)     That  interdiction 

—  '  was,  in  my  opinion,  intended  to  prevent  confusion^  and  to  prevent  a 
/iwttrfmwK—  defeat  of  justice  by  the  officer  of  the  court  or  some  other  person 
uru  ctton—  jj^^jigepeetly  or  unadvisedly  preferring  a  bill  of  indictment  in  a  juris- 
diction where  neither  prosecutor,  witnesses,  nor  accused  were  then 
bound  by  recognizances  to  attend,  and  the  circumstance  of  this 
interdiction  not  extending  to  cases  where  the  jurisdiction  had  been 
transferred  by  order  of  the  court  under  the  4th  section,  is  strong 
to  favour  that  construction.  But,  possibly,  from  the  wording  of 
the  9th  section,  it  might  be  construed  to  preclude  any  party  from 
ever  again  resorting  to  the  original  jurisdiction  who  hii  once  made 
his  election  according  to  the  provisions  of  the  statute  to  resort  to 
the  county  jurisdiction ;  I  will  not  say  how  that  may  be,  but  be 
that  as  it  may,  I  think  it  very  plain  that  the  section  can  only 
extend  to  cases  where  the  notices  prescribed  by  the  section  itself 
have  been  actually  served.  If  no  such  notice  as  that  contemplated 
by  the  act  has  been  served,  the  case  is  not  within  the  statute, 
nor  to  be  governed  by  it.  The  defendant  availed  himself  of  an 
omission  somewhat  similar  in  principle  at  the  last  commission,  the 
writ  of  habeas  corpus  for  his  removal  from  the  city  to  the  county 
jurisdiction  not  having  issued  ten  days  before  the  last  commission, 
as  provided  for  by  the  6th  section  of  the  act ;  upon  that  gpround  he 
insisted,  and  successfully,  that  he  could  not  be  transferred  to  the 
county  jurisdiction,  or  required  to  plead  to  the  indictment  found 
in  the  county.  But  here,  no  notice  whatsoever  was  ever  served 
under  the  9th  section,  or  under  the  other  sections  of  the  act,  and 
the  prisoner  has  never  been  transferred  to  the  county  jurisdiction 
nor  pleaded  to  the  indictment  found  in  the  county,  nor  has  any 
judicial  step  been  taken  or  act  done  on  that  indictment ;  under 
those  circumstances  I  would  be  slow  to  hold  that  any  prosecutor, 
whether  a  private  person  or  the  crown,  would  be  precluded  in  point 
of  law  from  abandoning  his  inchoate  and  incomplete  attempt  to 
change  the  jurisdiction,  and  prevented  from  preferring  his  fresh 
indictment  in  the  county  of  the  city ;  on  the  contrary,  my  opinion 
is  that,  inasmuch  as  the  indictment  in  the  county  has  not  been 
acted  upon  by  the  arraignment  of  the  prisoner,  nor  the  prisoner 
transferred  to  that  jurisdiction,  nor  any  notice  served,  such  as 
is  required  by  the  statute,  especially  by  the  9th  section,  the 
prosecutor  in  this  case  (supposing  the  9th  section  to  bear  the  con- 
struction contended  for  on  the  part  of  the  prisoner),  ought  not  to 
be  considered  as  having  made  his  election  under  the  statute  to 
abandon  the  city  prosecution,  so  as  to  preclude  him  for  ever  from 
resorting  to  that  jurisdiction  again.  This  being  my  opinion,  it  is 
unnecessai^  to  consider  the  very  important  question  whether  the 
Attomey-(ieneraI,  acting  for  the  crown  and  availing  himself  of  the 
provisions  of  this  Act,  ought  not  to  be  bound  as  any  other  prose- 
cutor would  be  by  the  restrictive  provisions  of  the  9th  section,  and 
whether  the  court  would  not  be  authorised  and  required  to  apply 
the  principal  to  be  extracted  from  the  9th  section  to  such  a  case. 


Jadgmoit  of 
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Generally  speakings  the  words  ''person*'  or  "persons/*  in  an  act  of  R«o. 
Parliament^  will  not  bind  the  crown ;  but,  if  the  defendant  had  dufVt 
pleaded  to  the  county  indictment,  or  if  the  notices  contemplated  —  ' 
Dy  the  9th  section  had  been  served,  I  am  not  prepared  to  say  j^J^S^Il 
what  opinion  I  should,  under  such  circumstances,  have  arrived  at  practice. 
on  this  point ;  all  I  mean  to  convey  at  present  is,  that  I  Would  not 
wish  to  be  understood  as  expressing  an  opinion  one  way  or  another 
on  that  subject.  With  respect  to  the  general  allegations  of  hard- 
ship and  oppression  suggested  on  the  part  of  the  prisoner,  my 
brother  Perrin  has  shown  that  no  inconvenience  to  the  prisoner 
can  result  from  the  course  taken  by  the  crown  in  this  case.  If  we 
found  that  the  proceedings  were  calculated  unjustly  to  oppress  the 
prisoner,  and  to  delay  him  from  having  hijB  case  disposed  of, 
although  the  pendency  of  one  indictment  cannot  be  relied  on  as  an 
answer  to  a  second  indictment  for  the  same  offence,  I  should  never- 
theless hope  the  court  would  possess  sufficient  power  to  prevent 
the  abuse  of  sending  up  indictments,  toties  quoties,  in  different  juris- 
dictions, for  the  purpose  of  embarrassing  a  prisoner  in  his  defence, 
or  delaying  him  from  having  himself  delivered  of  the  charge 
against  him.  But  that  is  not  the  present  case,  and  whatever  the 
reasons  of  the  Attorney- General  may  be  for  resorting  now  again 
to  the  city  jurisdiction,  no  fact  has  been  suggested  from  which  it 
can  be  fairly  inferred  that  any  difficulty  has  been  caused  to  the 
party  charged  by  the  course  so  adopted  by  the  crown,  and  it  shall 
be  our  duty  to  take  care  that  the  prisoner  shall  not  be  in  a  worse 
position  in  reference  to  the  period  of  his  trial  by  means  of  the 
present  proceedings,  than  he  would  be  if  he  were  to  be  tried  upon 
the  indictment  preferred  in  the  county,  and  this  we  have  full 
power  within  ourselves  to  accomplish,  inasmuch  as  we  are  sitting 
under  a  commission  for  the  county  of  the  city  of  Dublin,  as  weU 
as  under  a  commission  for  the  county  of  Dublin,  and  it  is  our 

E resent  intention  to  dispose  of  every  case  in  the  several  calendars 
ud  before  us  before  we  rise. 
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YORK  WINTER  ASSIZES. 

December  19,  1849. 
(Before  Mr.  Justice  Williams.) 

Rxa.  V.  HAKsoN.(a) 

MisdemecMor. 

Administering  cantharides  to  a  woman,  with  intent  to  injure  her  health,  is  not 
a  misdemeanour  at  common  law,  neither  ts  it  an  assault,  nor  within  the 
statute  7  Will.  4^1  Vict.  c.  85,  making  it  felony  to  deliver  any  dangerous 
or  noxious  thing  with  intent  to  do  grievous  bodily  harm. 

Indictment.  fTIHE  prisoner  was  indicted  for  that  he,  at  the  parish  of  Almond- 
J-  bury,  in  the  county  of  York,  unlawfully,  wilfully,  knowingly 
and  maliciously,  did  administer  to,  and  cause  to  be  taken  and 
swallowed  by,  one  Mary  Warburton,  a  large  quantity,  to  wit,  one 
drachm  in  weight,  of  a  certain  poisonous  and  destructive  thing,  to 
wit,  cantharides,  with  intent  then  and  there  and  thereby  to  injure 
the  health  of  her,  the  said  Mary  Warburton ;  and  the  jurors  afore- 
said, npon  their  oath  aforesaid,  do  further  present  that  the  said 
Mary  Warburton,  then  and  there,  and  thereby,  became  and  was 
sick,  sore,  ill,  distempered,  disordered  and  diseased  in  her  body,  so 
that  her  life  was  despaired  of,  to  the  great  damage  of  her,  the  said 
Mary  Warburton,  to  the  evil  example  of  all  others  in  like  case 
offending,  and  against  the  peace  of  our  Lady  the  Queen,  her 
crown  and  dignity.  There  were  other  counts  varying  the  descrip- 
tion of  the  offence,  but  laying  the  intent  to  injure  the  health. 
•There  were  also  counts  for  a  common  assault. 

Blanshard  (for  the  prisoner)  submitted  that  the  offence  charged 
in  the  indictment  was  neither  a  misdemeanour  at  common  law  nor 
an  assault.  It  was  nothing  more  than  a  private  wrong,  the  remedy 
for  which  was  by  a  civil  action,  and  not  bv  a  criminal  proceeding. 

Overend  and  Pearce  (for  the  prosecution)  submitted  that  the 
corporal  injury  sustained  by  the  woman,  which  was  the  effect  of 
the  poisonous  and  destructive  thing  administered  by  the  prisoner 
(cantharides  administered  in  rum)  amounted  to  an  assault,  and 
though  the  woman  had  taken  the  cantharides  voluntarily,  not 
knowing  that  it  was  contained  in  the  rum  which  was  presented  to 
her,  yet  that  the  fraud  amounted  to  force  {Reg.  v.  Button,  8  Car. 
&  P.  660),  and  that  it  was  a  misdemeanour  at  common  law  to  give 
any  person  injurious  food  :  (4  Bla.  Com.  by  Chitty,  162;  2  East 
P.  C.  822;  6  East;  3  M.  &  Selw.  10;  4  Camp.  10;  1  Russell, 
674,  752,  n. ;  Reg.  v.  Walkden  and  others,  1  Cox  C.  C.  282 ;  Reg. 
V.  BilwoHh,  2  M.  &  Rob.  531.) 

(a)  Reported  by  T.  Caxpbbll  Foster,  Esq.,  Barri8t6r>at-Law. 
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Williams^  J.  (af  fcer  consultation  with  GressweU^  J.)>  said  that        Reg. 
he  was  of  opinion  that  the  indictment  could  not  be  sustained^  as      q  ^'  ^ 
the  offence  charged  was  not  either  an  assault  or  a  common  law        —  ' 
misdemeanour.     His  lordship  added^  that  they  were  also  of  opinion  Mitdemanor, 
that  the  case  was  not  within  7  Will.  4  &  1  Vict.  c.  85,  which  made 
it  felony  to  deliver  to  anyone  any  dangerous  or  noxious  thing  with 
intent  to  do  grievous  bodily  harm. 

The  prisoner  was  therefore  acquitted* 


YORK  WINTER  ASSIZES. 

December  19. 1849. 
(Before  Mr.  Justice  Gbesswxll.) 

Rxo.  V.  FsNwiCE.(a) 

Demurrer^Defects  in  indictment  cured  by  pleading  over, 

A  mistake  in  the  year  of  the  Queen* s  reign  in  which  the  offence  is  stated  to 
have  occurred,  is  cured  by  pleading  over,  and  can  only  be  taken  advaMage 
of  on  demurrer, 

THE  prisoner  was  indicted  for  forgery  at  Kingston-upon*HulI, 
on  the  2nd  of  May,  in  the  thirteenth  year  of  the  reign  of  Her 
Majesty.  The  prisoner  being  undefended,  the  learned  judge 
remarked  that  the  date  of  the  offence  was  wrongly  laid,  being  the 
2nd  of  next  May. 

Archbold  (for  the  crown)  submitted  that  the  defect  was  cured 
by  pleading  over,  it  being  one  of  the  defects  within  the  21st  sec- 
tion of  7  Geo.  4,  c.  64.  In  the  case  of  Reg.  v.  Law  (2  Moo.  & 
Rob.  197)  it  was  decided  that  objections  which  are  within  that 
statute  must  be  taken  on  demurrer.  There  it  was  objected  that 
the  indictment  ought  to  have  concluded  contra  formam  statutorum; 
and  Baron  Alderson  remarked,  ''  the  object  of  the  Lec^slature,  as 
it  is  stated  in  the  preamble,  was  to  discourage  technical  niceties 
which  intercept  the  punishment  of  offenders.'^  Here,  indeed,  this 
objection  is  taken  before  verdict,  but  it  is  too  late,  for  it  should 
have  been  taken  by  demurrer.  In  the  case  of  Reg.  v.  Odgers 
(2  Moo.  &  Rob.  474),  it  was  objected  to  the  indictment  that  its 
commencement  was  bad,  it  being  the  jurors  of  our  Lady  the 
Queen  instead  of  for ;  and  Mr.  Justice  Uresswell  decided  that  the 
objection  could  only  be  taken  advantage  of  by  demurrer.  And  in 
two  other  cases  Baron  Parke  and  Mr.  Justice  Patteson  laid  down 
the  same  rule. 

Cresswbll,  J. — That  is  sufficient. 

The  trial  accordingly  proceeded. 

(a)  Reported  by  T.  Campbell  FoStbs,  Beq.,  Barrister-at-Law. 
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OXFORD  CIRCUIT. 

Oloucistxbshibk  Suhubb  Assizis. 

April  4,  1849. 

(Before  Mr.  Baron  Platt.) 

RbO.   v.  HkhBT  HabBIS  and  0THKB8.  (a) 

Bankrupt^ — Evidence — London  Gazette — Condition  precedent. 

UnderlheSfG  Vict.c.  122,  s.  ^Hre-emcted  by  12  ^13  Vict.  c.  106,  s.  2&S). 
which  makes  the  advertisemenl  in  the  London  Gazette  conclutive  evidence  of 
the  bankruptcy  andJuU,  if  the  bankrupt  shall  not,  within  the  period  thtrein 
mentioned  after  such  adverlisement,  have  commenced  an  action,  suit,  or  other 
proceeding,  to  dispute  or  annul  the  flat,  4rc. ;  if  is  necessary  to  prove,  as  a 
condition  precedent  to  putting  the  Gazette  in  evidence,  iJiat  the  baaJtrupt  lias 
not  taken  the  eteps  mentioned. 

ITie  ([uestion  of  the  sujkienc^  of  each  preliminary  evidence  is  one  of  law  for 
the  judge  to  decide. 

The  prodvetion,  hy  the  Registrar  of  the  Court  of  Bankruptcy,  of  the  books 
containing  the  entries  and  minutes  of  the  proceedings  relative  to  the  bank' 
ruptcy  and  the  absence  therein  of  all  reference  to  any  such  step  being  taken 
by  Vie  bankrupt,  together  tcith  the  evidence  of  the  solicitor  to  the  Jiat  that  he 
had  no  knowledge  of  any  action  having  been  brought  to  dispute  the  fiat — 
held  sujicient  evidence  to  let  in  the  Gazette. 

On  an  indictmetit  againet  a  bankrupt  and  other  persons  for  an  o fence  mtder 
the  bankrupt  taws,  the  Gazette  is  evidence  of  the  bankrupt^  and  fiat  only 
as  against  the  bankrupt  himself,  and  not  as  against  the  persons  indicted  ailh 

THE  first  couat  of  the  iadictment  alleged  that  before  the  com- 
intttiog  of  the  ofFoDces  by  Henry  Harris  as  thereinafter 
montiouel,  to  wit,  on  the  20th  of  October,  1843,  the  said  Henry 
Harris  wu  a  trader  within  the  meaning  of  the  bankrupt  laws, 
au<I  bt' lug  indebted  as  therein  alleged,  became  uidwas  abankmpt. 
That  a  ti&t  was  duly  issued  and  directed  to  the  District  Court  of 
Baukruptc^  at  Bristol,  and  that  on  the  14th  of  November  the  said 
Henry  Harris  was  adjudged  a  bankropt.  That  lie  surrendered 
himst'i'  to  the  said  District  Court,  and  was  duly  sworn  and  "duly 
sub:!  '  Oil  himself  to  be  examined  before  the  said  court."  The 
indik'  i-'ut  then  averred  that  ths  said  Henry  Harris  "at  the  time 
of  hi>  >aid  examination,"  to  wit,  was  possessed  of  a  certain  real 

(a)  B*f«tto4  b;  J.  E.  JHtv,  £•«.,  BuiiMNMiav. 
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estate  described  in  the  indictment— that  the  said  Henry  Hams 
''at  the  time  of  his  said  examination^  and  being  so  sworn  as  afore* 
said;  then  and  there^  as  last  aforesaid,  feloniously  did  not  discover 
when  he  disposed  of,  assigned  and  transferred  tne  said  real  estate 
of  him  the  said  Henry  Harris,  being  snch  bankrupt  as  aforesaid,  (a) 
the  same  not  having  been  really  and  bond  fide  before  then,  and 
before  the  time  last  aforesaid,  sold  or  disposed  of  in  the  way  of  the 
trade  of  the  said  Henry  Harris,  or  laid  out  in  the  ordinary 
expenses  of  the  family  of  the  said  Henry  Harris,  with  intent  then 
and  there  and  thereby  to  defraud  the  creditors  of  the  said  Henry 
Harris  being  so  banlmipt  as  aforesaid.^'  It  was  then  averred  that 
Henry  Hams  the  younger,  Elizabeth  Harris,  and  Ann  Harris, 
feloniously  were  present  aiding,  abetting,  and  assisting  the  said 
Henry  Harris  the  felony  aforesaid  to  do  and  commit.  There  were 
five  other  counts  in  which  the  statement  of  the  preliminary  pro- 
ceedings in  bankrupcy,  and  the  description  of  the  bankrupt's  real 
estate,  were  varied,  but  the  offence  was  described  in  the  same 
terms  as  in  the  1st  count. 

On  the  part  of  the  prosecution,  a  copy  of  the  London  Cfazetie  of 
Tuesday,  21st  November,  1848,  containing  the  advertisement  of 
Harris's  bankruptcy,  was  tendered  in  evidence  to  prove  that  Henry 
Harris  became  a  bankrupt  before  the  date  and  suing  forth  of  the 
fiat,  and  that  the  fiat  was  sued  forth  on  the  11th  of  November,  1848, 
being  the  day  on  which  it  was  stated  in  the  Oazetie  to  bear  date. 

Huddleston  and  P.  M'Mahon  (for  the  prisoners)  objected  to  the 
admissibility  of  the  Oazette  in  evidence.  The  Oazeite  was  evi- 
dence only  where*the  bankrupt  had  not  disputed  his  bankruptcy. 
The  5  &  6  Yict.  c.  122,  s.  24,  {b)  enacted, ''  that  if  the  bankrupt 
shall  not  (if  he  were  within  the  United  £ingdom  at  the  date  of 
the  adjudic^on)  within  twenty-one  days  after  the  advertisement 
of  the  bankruptcy  in  the  London  Oasitte  or  (if  he  were  in  any 
other  part  of  ifurope  at  the  date  of  the  adjudication)  within  three 
months  after  such  advertisement,  or  (if  he  were  elsewhere  at  the 
date  of  the  adjudication)  within  twelve  months  after  such  adver* 
tisement,  have  'commenced  an  action^  suit  or  other  proceeding,  to 
dispute  or  annul  the  fiat,  and  shall  not  have  prosecuted  the  same 
witui  due  diligence  and  with  effect,  the  Ghizette  containing  such 
advertisement  shall  be  conclusive  evidence  in  all  cases  as  against 
such  bankrupt,  and  in  all  actions  at  law,  or  suits  in  equity, 
brought  by  tne  assignees  for  any  debt  or  demand  for  which  such 
banlmipt  might  have  sustained  any  action  or  suit  had  he  not  been 
adjudged  bankrupt,  that  such  person  so  adiudged  bankrupt  became 
a  bankrupt  before  the  date  and  suing  forth  of  such  fiat,  and  that 
such  fiat  was  sued  forth  on  the  day  on  which  the  same  is  stated  in 
the  Oazette  to  bear  date,^'  &c.  Before  the  Oaaette  could  be  made 
evidence  of  the  above  facts,  the  prosecution  must  prove  that  the 
bankruptcy  was  undisputed  by  the  bankrupt.  It  was  a  condition 
precedent  to  the  admissibility  of  the  evidence. 

(a)  09$  note,  potif  p.  143. 
(fi)  Sm  now  19  &  18  Yiflt.  e.  106,  i.  238. 
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Bm.  W.  H.   Oooke  and  Vaughaa  for  tihe  proBeoation,  submitted  that 

H  "'ui      ^^  "'^'^  ^  conBtraotion  of  the  aectioQ  in  queetion  wero  permitted, 

AND  omiiu.  ^b®  limitation  would  defeat  the  act  of  ParUament  altogether.      It 

Etidmt—    woald  impose  on  the  proaeontion  the  harden  of  proving  a  negative, 

Bantntpteji.    ^j^  jjj  ^gnid  ije  nflit  to  impossible  to  supply  BHch  evidence. 

Huddleston  and  M'Mahon  (in  reply]  answered  that  it  was  a  great 
convenience  to  the  prosecution  to  be  reheved  from  the  necesaity  of 
proving  all  the  preliminaries  that  otherwise  would  be  necessary, 
and  it  was  far  easier  to  prove  that  a  fiat  had  not  been  dispated 
than  to  prove  those  preliminaries. 

Platt,  B.  (after  some  consideration)  mled  that  the  proof  that 
the  fiat  was  not  disputed  was  a  condition  precedent  to  the  admis- 
sibility  of  the  Gazetle  in  evidence,  adding  that  he  saw  no  diffi- 
culty in  the  prosecution  proving  that  the  fiat  had  not  been  dis- 
puted. 

The  registrar  of  the  District  Court  of  Bankruptcy  at  Bristol 
was  thereupon  examined.  He  produced  the  books  conlainiHg  the 
entries  and  minutes  of  the  proceedings  relative  to  the  bankruptcy 
of  Harris,  and  stated  that  there  was  no  notice  or  mention  of  any 
step  taken  by  the  bankrupt  to  supersede  or  dispute  the  fiat. 

The  solicitor  for  the  fiat  was  also  called,  uid  he  stated  that  he 
never  heard  of  any  action  having  been  brought  to  dispute  the 
fiat. 

Putt,  B.,  said  the  question  of  the  sufficiency  of  this  prelimi- 
naiy  evidence  was  for  nim  to  decide,  and  he  was  satisfied  that 
enough  had  been  proved  to  let  in  the  Qazetie  as  evidence. 

The  Qaaette  was  then  put  in,  and  the  advertisement  of  Harris's 
bankruptcy  read. 

The  oouQset  for  the  prisoners  inqoired  if  it  was  intended  on  the 
part  of  the  prosecution  to  ofEer  any  farther  evidence  of  the  trading, 
act  of  bankruptcy,  and  other  preliminaries ;  and,  being  answered 
in  the  negative,  it  was  objected,  that  although  the  production  of 
the  Oazette  oontoining  the  advertisement  of  the  baokmptcy  waa 
evidence  of  the  bankruptcy  and  fiat  as  against  Hania,  the  bank- 
rupt himself,  vet  that  it  was  no  evidence  against  the  acceaBories, 
and  that,  as  nu-  as  they  wera  concerned,  it  was  the  duty  of  t^e 
prosecution  to  prove  all  the  preliminaries  of  the  trading,  &c.  The 
statute  only  nutde  the  Qcuette  evidence  "  in  all  cases  as  against 
such  bankrupt,  and  in  all  actions  at  law  or  suits  in  eqnity  brought 
by  the  assignees  for  any  debt  or  demand  for  which  such  bankrupt 
might  have  sustained  any  action  or  suit  had  he  not  been  adjudged 
baukrupt."  It  did  not  In  terms  extend  to  third  parties,  and  the 
provision  mast  be  construed  strictly. 

Cooke  and  VaugXan  for  the  prosecation,  submitted  that  the 
stAiute  clearly  intended  to  dispense  with  the  formal  proofs  in 
qa<>stion,  not  only  as  against  the  bankrupt  himself,  bat  all  those 
couoemed  in  the  oommission  of  offences  by  him  against  the  provi- 
sions of  the  bankrupt  laws.  It  woold  be  an  anomaly  if  the  act  of 
Pai-liunent  made  the  QaiMe  evidence  against  persons  dealing  and 
m.<iking  civil  contracts  with  the  bankrupt,  and  yet  that  it  ^oold 
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not  be  evidence  against  persons  conspiring  with  hitn  to  commit  a        Bao 
fraud  in  contravention  of  the  statute  itself. 

Platt^  B.  retired  from  the  court  to  consult  with  Mr.  Justice 
Coltman^  sitting  at  Nisi  Prius^  and  after  an  absefkce  of  a  quarter 
of  an  hour  returned^  and  said  that  from  the  commencement  he  had  ^l^^n^^. 
no  doubt  about  the  matter^  but  the  counsel  for  the  crown  having 
pressed  the  pointy  he  thought  it  his  duty  to  consult  his  brother 
Coltman^  who  entirely  concurred  with  hun  in  thinking  that  the 
Oazette  was  evidence  against  the  bankrupt  alone^  and  not  against 
the  parties  indicted  with  him. 

Thereupon  the  other  prisoners  were  acquitted.  Harris^  the 
bankrupt^  was  ultimately  convicted. 

[After  the  bankrupt's  conviction^  his  council  moved  in  arrest  of 
judgment^  on  the  ground  that  the  indictment  did  not  sufficiently 
allege  that  the  bankrupt  had  been  examined^  and  also  that  there 
was  no  allegation  that  the  bankrupt  had  in  fact  disposed  of  his  real 
estate.  Platt^  B.  refused  to  arrest  the  judgment^  but  reserved  a 
case  for  the  opinion  of  the  judges  upon  the  points^  and  in  Michael- 
mas Term^  1849^  the  judgment  was  arrested  on  the  last-mentioned 
ground.     (See  the  case  reported^  po8t.)^ 


OXFORD  CIRCUIT. 

Stavvobd  Sithmeb  Assizes. 
July  21,  1849. 

(Before  Mr.  Justice  Esle.) 

Rbo.  17.  ALDBiDax.(a) 

Indtetment-^Descriptian  of  property. 

In  an  indictment  for  horse  eteaUng,  the  animal,  whether  a  horse,  mare,  gelding, 
eoU  or  filly,  may  he  described  as  a  horse,  although  the  statute  7^8  Oeo.  \, 
c.  29,  8.  25,  mentions  the  particular  species  and  gender. 

THE  prisoner  was  indicted  for  stealings  on  the  1st  of  June^  1849, 
at  the  parish  of  West  Bromwich,  a  hmse,  the  property  of 
James  Davis. 

It  appeared  in  evidence,  that  the  horse  was  half  cut,  or,  accord- 
ing to  the  provincial  term,  that  it  was  a  ''  ridgil/' 

It  was  thereupon  objected,  on  the  part  of  the  prisoner,  that  the 
indictment  improperly  described  the  animal ;  that  as  the  statute 
7  &  8  Geo.  4,  c.  29,  s.  25,  under  which  the  prisoner  was  indicted, 

(a)  Beported  by  J.  E.  Davis,  Esq.,  Banistcr-al-LaT. 
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Bbo.       made  use  of  the  tenns  "  hovBe,  msae,  geldings  oolt^  or  filly/'  the 
^'         indictment  here  should  have  described  the  animal  as  a  ''  gelding/' 
^^^  Eblb^  J. — The  word  ''  horse ''  is  a  generic  term^  and  inclades 

^^<m0fi<—  a  gelding,  and  wherever  there  is  a  well  known  generic  term  or 
ttoUn  pt!^p9^.  ^^^^  for  property,  it  may  be  described  by  that  name  in  an  in- 
dictment for  stealing  it.  The  same  objection  was  made  in  a  case 
where  the  indictment  described  the  animal  as  a  sheep,  and  the 
proof  was  the  loss  of  a  lamb.  It  was  decided  by  all  the  judges, 
that  the  word  "  sheep  "  was  a  generic  term,  and  included  lambs : 
{Reg.  T.  Spicer,  1  Car.  &  Kir.  699.)  I  was  a  party  to  that  decision, 
and  I  cannot  distingraish  the  present  case  from  that.  I  tlierefore 
think  the  indictment  is  correct,  and  that  the  objection  cannot 
prevail. 

The  prisoner  was  convicted. 
Ooraon,  for  the  prosecution. 
Bupert  Kettle,  for  the  defence. 

[This  case  settles  the  point,  which,  as  Mr.  Taylor  observes 
(Law  of  Evid.  vol.  i.  p.  188),  was  by  no  means  clear,  viss.,  whether 
a  charge  of  stealing  a  horse  is  sustained  by  proof  of  stealing  a 
gelding,  a  mare,  a  colt,  or  a  filly,  although,  as  he  observes,  ''  if  the 
principle  be  carried  out  to  its  legitimate  extent,  it  would  seem  that 
no  isLtei  variance  would  in  such  case  arise.''  Under  the  repealed 
acts  of  1  Bdw.  6,  c.  12,  s.  10,  and  2  &  3  Bdw.  6,  c.  33,  which 
only  mentions  ''  horses,  geldings,  and  mares,"  it  was  held  that 
proof  of  stealing  a  filly  supported  an  indictment  for  stealing  a 
mare :  (J2.  v.  Welland,  R.  &  R.  494.)]  [J.  E.  D.] 
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OXFORD  CIRCUIT. 

Stavtosd  SmooiB  Assizis. 

July  22, 1849. 

(Before  Mr.  Justice  Ebli.) 

Reg.  v.  RoBisTs,  Blork,  Robinson,  and  Sayagx.  (a) 

AssauU^^Farce  of  aearch-uKurant,  under  6  Oeo.  4,  c.  16,  8,  29. 

The  6  Oeo.  4,  c.  16,  8.  29  (now  repealed  by  the  12  i'  13  Viet.  e.  106), 
aiocte  thai  in  all  casee  where  it  shall  be  made  to  appear  to  the  satief action 
of  any  justice  of  the  peace  in  England  or  IreUuid,  that  there  is  reason  to 
suspect  and  believe  that  the  property  of  a  bankrupt  is  concealed  in  any  house, 
premises,  or  other  place  not  belonging  to  such  bankrupt,  such  justice  of  the 
peace  is  thereby  directed  and  authorized  to  grant  a  search-Moarrant  to  the 
messenger  under  the  fat,  and  that  it  shall  be  lawful  for  such  person  to 
execute  the  same  in  like  manner,  and  that  such  person  shall  be  entitled  to 
the  same  protection  as  is  allowed  by  law  in  execution  of  a  search-warrant 
Jor  property  reputed  to  be  stolen  or  concealed,  A  search-warrant  granted 
under  the  above  section  has  the  same  force  as  an  ordinary  search-warrant 
delivered  to  a  peace  officer,  and  in  justifying  a  seizure  under  it,  it  is  not 
necessary  to  prove  all  the  previous  proceedings  in  the  Court  of  Bankruptcy, 
or  a  right,  in  point  of  fact,  to  take  the  property  sought  for. 

THE  defendants  were  indicted  for  a  riot  and  assault.  It 
appeared  from  the  evidence,  tliat  Messrs.  Jones  and  Oakes, 
who  carried  on  business  as  ironmasters  at  Wolverhampton,  became 
bankrupt,  and  Bodle,  a  messenger  of  the  Birmingham  District 
Court  of  Bankruptcv,  was  directed  to  take  possession  of  the 
property  of  the  bankrupts.  In  consequence  of  information  he 
received  that  certain  ironstone  belonging  to  the  bankrupts  was 
lying  in  a  boat  on  the  canal,  the  messenger  went  before  two 
nei^bouring  magistrates,  and  obtained  a  warrant  under  their 
hands,  directed  to  himself  and  other  officers,  enmowering  them 
to  search  for  the  property  of  Messrs.  Jones  and  Oakes.  On  the 
evening  of  the  14th  of  July,  the  messenger,  accompanied  by 
officers  of  the  county  poUce,  went  with  this  warrant  to  a  part  of 
the  canal  called  "  The  Sixteen  Locks,*'  where  several  boats  were 
lying  in  the  basin,  and  boarded  one  called  "  The  Elizabeth,'*  which 
was  laden  with  ironstone.  The  defendant  Blore  was  in  possession 
of  the  boat,  and  the  other  defendants  were  also  there ;  a  great 
number  of  persons,  to  the  amount  of  between  three  and  four 
hundred,  were  on  the  banks  of  the  canal,  and  who,  when  the 
messenger  of  the  Court  of  Bankruptcy  boarded  the  boat,  incited 

(a)  Reported  by  J.  E.  Davis,  Eaq^  B«rri8ter*at-Uv. 
VOL.   IV.  L 
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Bbo.       those  in  possession  to  sink  it.    The  messenger  and  other  witnesses 
P  ^'         stated  thiat  Roberts  and  Savage  made  use  oi  threats  and  attempted 
AND  oTHBBa.  ^^  R^Tik  tho  boat  with  the  ironstone. 

— .  The  search-warrant  was  proved,  and  the  bill  of  lading  of  the 

worron/—  ironstono  was  put  in.  It  was  to  deliver  ironstone  from  Lord 
Banbru^eg^  Granville's  mines  to  Messrs.  Jones  and  Oakes. 
Evidence.  YoT  the  defendants,  it  was  elicited  that  the  boat  belonged  to 
a  person  named  Wassail,  who  let  it  out,  with  others,  to  Messrs. 
Jones  and  Oakes,  the  bankrupts.  The  bankrupts,  according  to 
the  usual  custom,  employed  a  carrier  on  the  canal  to  convey 
ironstone  in  their  boats,  and  in  others  of  his  own  from  Lord 
Granville's  mines  to  their  works.  The  carrier  was  paid  so  much 
a  ton,  the  amount  of  hire  of  Wassail's  boats  bein^  deducted  by 
the  bankrupts  from  the  tonnage  paid  to  the  earner.  The  hire 
of  the  boats  being  in  arrear  to  Wassail,  he,  according  to  the  usage 
on  such  occasions,  distrained  the  ironstone  in  ''  The  Elizabeth,'' 
and  possession  of  the  boat  was  given  up  to  Wassail,  under  tins 
distress,  on  the  12  th  of  July.  It  appeared  that  a  notice  of  the 
distress  was  nailed  on  the  outside  of  the  boat  at  the  time  it  was 
boarded  by  the  messenger,  and  he  tore  it  down.  The  defendant 
Blore  claimed  possession  of  the  boat  for  Wassail,  and  the  ironstone 
was  ultimately  sold  under  the  distress. 

Shinner  and  Huddleaton,  for  the  defendants,  submitted  that  the 
authority  of  the  messenger  to  enter  and  search  must  be  shown, 
and  for  this  purpose  the  bankruptcy,  and  the  proceedings  in  the 
Bankruptcy  Court,  must  be  proved, 

Eblb,  J. — ^Although  I  am  unwilling  to  throw  any  doubt  on  an 
ordinary  magistrate's  warrant,  at  present  I  am  of  opinion  that 
proof  must  be  given  of  the  prior  proceedings.  Wassail,  the  owner 
of  the  boat,  says  the  hirer  owes  him  money  for  hire,  and  acts  upon 
that.  This  is  a  substantial  and  not  a  fictitious  claim,  and  sup- 
posing Wassail  to  have  this  right  of  distress,  has  anything  more 
been  done  by  the  defendants  than  they  were  justified  in  doing  ? 
This  case  is  much  fitter  to  be  tried  by  a  jury  in  an  action  between 
the  parties  than  by  a  criminal  proceeding. 

Scotland,  for  the  prosecution,  admitted  that  in  consequence  of 
the  proceedings  in  the  Birmingham  Bankruptcy  Court  in  this 
case,  not  having  been  enrolled,  he  was  not  in  a  condition  to  prove 
them,  but  submitted  that  the  warrant  itself  was  sufficient  authority 
to  the  messenger  to  act  as  he  had  done.  The  6  Geo.  4,  c.  16,  s.  29, 
enacted  that ''  in  all  cases  where  it  shall  be  made  to  appear  to  the 
satisfaction  of  any  justice  of  the  peace  in  England  or  Ireland,  that 
there  is  reason  to  suspect  and  believe  that  property  of  the  bank- 
rupt is  concealed  in  any  house,  premises  or  other  place  not 
belonging  to  such  bankrupt,  such  justice  of  the  peace  is  hereby 
directed  and  authorized  to  grant  a  search-warrant  to  the  person  so 
disputed  by  the  commissioners  as  aforesaid,  and  it  shall  be  lawful 
for  such  person  to  execute  the  same  in  like  manner,  and  such 
person  shaQ  be  entitled  to  the  same  protection  as  is  allowed  by 
law  in  execution  of  a  search-warrant  for  property  reputed  to  be 
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stolen  or  concealed/'  (a)    The  messenger^  armed  witli  a  warrant        Bxo. 
under  this  section^  liad  a  clear  right  to  enter  and  search^  indepen-    .     ^' 
dent  of  any  claim  to  the  property,  however  bond  fide,  by  other  parties .      ^"^J^"* 

Eelb,   J. — ^The  words  of  the  statute  certainly  seem  to  put      Searek- 
Mr.  Bodle  in  the  same  position  as  a  peace  officer.     The  defendants  s^^fZ 
therefore  wece  not  justified  in  resisting  the  search,  but  under  all     Evidence, 
the  circumstances  of  the  case,  and  with  the  clear  fact  that  they 
acted  under  a  bond  fide  belief  in  their  right  to  resist,  I  think  the 
ends  of  justice  would  be  satisfied  by  the  acquital  of  Eobinson, 
against  whom  the  evidence  is  slight,  and  the  other  parties  pleading 
guilty,  and  being  discharged  on  their  recognizances  to  appear 
when  called  on. 

The  counsel  on  both  sides  having  assented  to  this  course, 
Eble,  J.  addressed  the  jury  to  that  effect,  saying, ''  The  learned 
counsel  for  the  prosecution  has  satisfied  me  that  it  is  not  necessary 
to  show  the  validity  of  the  proceedings  prior  to  obtaining  the 
magistrate's  warrant.  Under  this  warrant  Mr.  Bodle,  the  m^- 
senger  of  the  Court  of  Bankruptcy,  had  just  the  same  authority 
as  an  ordinary  peace  officer,  en^usted  with  a  search-warrant." 

A  verdict  was  then  taken  in  accordance  with  the  above  arrange- 
ment, Eobinson  being  acquitted,  and  the  other  defendants  being  dis- 
charged on  entering  into  their  own  recognizances  to  keep  the  peace. 


OXFORD  CIRCUIT. 

Hbbbtobd  Sumhsb  Assizes. 

August  1, 1849 
(Before  Mr.  Justice  Eblx.) 

Ria.  V.  Habbis  and  anothxb.(&) 

Pradiee-'^Evidence  of  prisoner*  a  statement. 

Where  a  statement  made  by  a  prisoner  before  the  committing  magistrates 
appears  on  the  face  of  it  to  hc^e  been  duly  taken  under  the  statute  11  ^  12 
Vict,  c.  4:2,  8.  26,  and  is  at  the  trial  produced  from  the  depositions  of  the 
witnesses  taken  at  the  same  time,  and  appears  to  have  been  transmitted  with 
them;  it  is  receivable  in  eindenee  wiihout  farther  proof 

*HE  prisoners  were  indicted  for  larceny  of  401bs.  weight  of 
-»-     copper. 

Shinner,  on  the  part  of  the  prosecution,  proposed  to  put  in 
evidence  a  statement  made  by  one  of  the  prisoners  before  the 

(a)  The  wammt  from  tbe  joBtiefls  appean  to  hare  been  nnneceasary,  as  the  etatote  5  &  6 
YkL  e.  ISS,  was  in  apemtion  at  the  tune,  and  bj  sect.  30  of  that  act,  power  ie  given  to  the 
Oomt  of  Bankraptej  to  grant  a  leardh-wainnt,  whidi  entitled  the  person  to  whom  it  was 
granted  to  the  aame  protection  as  in  the  ezecntion  of  a  search-warrant  for  stolen  or  ooncealed 
property.  The  6  Qeo.  4,  e.  16,  and  the  5  &  6  Viet  o.  122,  are  now  repealed  bj  the  12  &  13 
Viet  e.  106,  which,  however  (bj  aaot  106),  re-enacts,  in  snbetance,  sect  30  of  the  5  &  6 
TMt.cl22.    [J.  E.DO 

(6)  Beportid  hy  J.  E.  Dayis,  Esq.,  Barrister-ai-Law. 

L  2 
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committing  magistrates.  The  requirements  of  the  statute  11  &  12 
Vict.  c.  42^  8.  26,{a)  appeared  on  the  face  of  the  statement  (which 
was  in  the  form  given  in  the  schedule  to  the  above  act)  to  have 
been  complied  with,  viz.,  the  question  put  to  the  prisoner  in  the 
form  directed  by  the  statute,  and  it  purported  to  be  signed  by  the 
justices  before  whom  it  was  taken.  The  statement  was  returned 
to  the  court  with  the  depositions  of  the  witnesses  .taken  at  the 
same  time. 

It  was  submitted  that  no  evidence  was  necessary  to  prove  that 
the  statement  was  duly  taken,  the  words  of  the  statute  oeing  that 
such  statement^  if  taken  as  dh-ected,  ''  may,  if  necessary,  be  given 
in  evidence  aeainst  him  without  further  proof  thereof,  unless  it 
shall  be  proved  that  the  justice  or  justices,  purporting  to  sign  the 
same,  did  not,  in  fact,  sira  the  same,''  but, 

Erlb,  J. — ''  Without  aedding  whether  any  further  evidence  is 
necessary,  I  think  if  the  prisoner's  statement  can  be  proved  in  the 
old  way,  it  will  be  advisable  to  adopt  that  course." 

Shinner  said  he  was  in  a  position  to  do  so,  but  as  the  practice 
of  the  sessions  had  been  to  receive  the  depositions  without  further 
evidence,  it  was  very  important  to  have  the  point  settled  one  way 
or  the  other. 

Eblx,  J.  intimated  that  he  would  consider  the  point,  and  give 
his  opinion  before  the  termination  of  the  assizes. 

The  prisoner's  statement  was  then  proved  by  a  police-officer, 
who  was  present  when  it  was  taken  and  saw  it  duly  signed. 

On  the  following  da^j  (2nd  August),  Eble,  J.  said, 

I  have  consulted  with  my  learned  brother,  Mr.  Baron  Bolfb, 
as  to  the  proof  of  statements  made  by  prisoners  under  the  recent 
Act  of  Parliament,  and  I  find  that  he  admits  them  without  anv 
evidence,  considering  them  as  having  been  duly  transmitted  with 
the  examinations  of  the  witnesses,  unless  anything  appears  to  the 
contrary.     This  is  also,  I  understand,  the  practice  at  Quarter 


(a)  "  And  bt  it  ioactad,  that  after  the  txaminations  of  all  tht  witnenet  on  the  part  of  the 
noaeoatioo,  aa  afonaaki,  ahall  have  been  completed,  the  jnaiioe  of  the  peace  or  one  of  the 
Jnatioea  by  or  before  wbon  aooh  examination  ahtll  hare  been  ao  completed  aa  aforeaaid, 
ahall,  witiMmt  requiring  the  attendance  of  the  witneeeea,  mtd  or  canae  to  be  read  to  the 
aoenaed  the  depooitiona  taken  againat  hio^  and  ahall  eay  to  him  theee  worda,  or  worda 
to  the  like  eflhct:  — 'Having  heard  the  evidence,  do  yon  wiah  to  lay  anything  io  anawer  to 
the  chaife  ?  Ton  are  not  obliged  to  lay  anything  nnleaa  yon  deeire  to  do  ao,  but  whatever 
yon  Bay  will  be  taken  down  in  writing,  and  may  Gb  given  in  evidence  againat  yon  npon  yonr 
triaL'  And  whatever  the  priaoner  ahall  tiien  aay  in  answer  thereto,  ahall  be  taken  down  in 
writing  and  read  over  to  him,  and  ahall  be  aigned  by  the  aaid  Justice  or  justices  and  kept 
with  the  depoeitiona  of  the  witnesses,  and  £all  be  transmitted  with  them  aa  hereinafter 
mentioned;  and  afterwards  npon  the  trial  of  the  said  accused  person,  the  same  may,  if 
neoeeaaiy,  be  given  in  evidence  against  him,  without  further  proof  thereof,  unless  it  ahall  be 
proved  that  the  Juatioe  or  justices  purporting  to  sign  the  same  did  not,  in  fact,  aign  the  same : 
prorided  always,  that  the  said  justice  or  justices,  before  such  accused  person  shall  make 
any  statement,  shall  state  to  him,  and  give  him  clearly  to  uaderatand  that  he  haa  nothing  to 
hope  from  any  promise  of  favour,  and  nothing  to  fear  from  any  threat  whioh  may  have  biBon 
hoiden  out  to  him  to  induce  him  to  make  any  admission  or  confession  of  his  guilt,  but  that 
whatever  he  ahall  then  say  may  be  given  in  evidence  against  him  upon  his  trial,  notwithstand- 
ing such  prondie  or  threat :  provided  nevertheless,  that  nothing  hereb  enacted  or  contained 
aliall  prevent  the  proaeontor,  in  any  ease,  from  giring  in  evidence  any  admiasion  or  confaesion 
or  other  atatement  of  the  person  accnaed  or  charged,  made  at  any  time,  whieh  by  law  wound 
be  admisnble  aa  evidence  againat  such  perMU. 
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Sessions,  and  as  it  would  be  inconvenient  to  establish  a  different 
course,  I  shall,  in  future,  adopt  the  same  rule. 

In  a  subsequent  case  at  the  Monmouthshire  assizes  {Beg.  v. 
Hunt),  EsLE,  J.,  upon  the  counsel  for  the  jprosecution  applying  to 
have  the  prisoner's  statement  read  as  evicfcnce,  said, — "  You  ask 
me  for  the  statement.  I  hand  it  down,  taking  notice  that  it  is  in 
the  proper  form,  and  that  it  has  been  duly  transmitted  by  the  jus- 
tices to  the  proper  officer  of  the  court ;  for  it  appears  to  have  been 
so  transmitted,  and  there  is  nothing  shown  to  the  contrary,  then 
it  is  to  be  assumed  to  have  been  duly  taken  according  to,  and 
within  the  meaning  of  the  recent  statute,  and  therefore  no  farther 
evidence  is  necessary/' 


Rbo. 

9. 

Harris 

AMD 

AVOTHBR. 

Pradioe — 
/VifOfMr*« 


OXFORD  CIRCUIT. 

Oxfordshire  Summer  Assizes. 


July  13,  1849. 

(Before  Mr.  Baron  Rolfe.)  (a) 

Rig.  v.  Laytok. 

Insanity,  evidence  of— Mode  of  putting  the  question  to  the  jury. 

Where  a  prisoner  sets  up  insaiiity  as  a  ground  of  defence,  one  cardinal  rule  is, 
that  the  burden  of  proving  his  innocence  on  that  ground  rests  on  the  party 
accused.  The  question  in  such  a  case  far  the  jury,  is  not  whetlier  the 
prisoner  was  of  sound  mind,  but  whether  he  had  made  out  to  their  satisfaction 
that  he  was  not  of  sound  mind. 

The  jury  may  come  to  a  conclusion  on  this  point  from  the  conduct  and  acts  of 
the  accused  shortly  before  and  down  to  the  commission  of  the  alleged  crime. 
Although  insanity  on  one  point,  for  instance,  a  delusion  as  to  property,  will 
not  exempt  a  party  from  responsibility,  the  /act  is  not  immaterial  in  con-- 
sidering  his  responsibility  at  another  time  and  on  another  subject.  The 
want  of  motive  for  the  commission  of  the  crime,  and  its  being  committed  under 
circumstances  which  renders  detection  inevitable,  are  important  points  for 
the  consideration  of  the  jury,  when  coupled  with  evidence  of  insanity  on  any 
other  particular  point. 

To  ask  a  witness  whether,  in  his  opinion,  the  prisoner  is  capable  qf  judging 
between  right  and  wrong,  is  an  improper  question,  for  that  is  what  no  witness 
thought  of,  or  is  prepared  to  Answer. 

''I^HE  prisoner,  James  Lay  ton,  was  indicted  for  the  murder  of 
-L     his  wife,  Martha  Layton,  by  shooting  her  at  the  parish  of 
Crossready  on  the  29th  of  May  last. 

(a)  Beporttd  bjr  J*  E.  Davis,  Baq.,  B«rrUtei>»t«Law. 
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committing  magistrates.  The  requirements  of  the  statute  11  &  12 
Vict.  c.  42^  s.  26j{a)  appeared  on  the  face  of  the  statement  (which 
was  in  the  form  given  in  the  schedule  to  the  above  act)  to  have 
been  complied  with^  viz.^  the  question  put  to  the  prisoner  in  the 
form  directed  by  the  statute^  and  it  purported  to  be  signed  by  the 
justices  before  whom  it  was  taken.  The  statement  was  returned 
to  the  court  with  the  depositions  of  the  witnesses  .taken  at  the 
same  time. 

It  was  submitted  that  no  evidence  was  necessary  to  prove  that 
the  statement  was  duly  taken^  the  words  of  the  statute  oeing  that 
such  statement^  if  taken  as  du*ected^  ''  t^^J^  if  necessary^  be  given 
in  evidence  against  him  without  further  proof  thereof^  unless  it 
shall  be  proved  that  the  justice  or  justices^  purporting  to  sign  the 
same^  did  not^  in  f act,  sign  the  same/^  but^ 

Eblb,  J. — "  Without  deciding  whether  any  further  evidence  is 
necessary^  I  think  if  the  prisoner's  statement  can  be  proved  in  the 
old  way^  it  will  be  advisable  to  adopt  that  course.'' 

Skinner  said  he  was  in  a  position  to  do  so^  but  as  the  practice 
of  the  sessions  had  been  to  receive  the  depositions  without  further 
evidence^  it  was  very  important  to  have  the  point  settled  one  way 
or  the  other. 

Eble,  J.  intimated  that  he  would  consider  the  point,  and  give 
his  opinion  before  the  termination  of  the  assizes. 

The  prisoner's  statement  was  then  proved  by  a  police-officer, 
who  was  present  when  it  was  taken  and  saw  it  duly  signed. 

On  the  following  day  (2nd  August),  Eble,  J.  said, 

I  have  consulted  with  my  learned  brother,  Mr.  Baron  Bolfe, 
as  to  the  proof  of  statements  made  by  prisoners  under  the  recent 
Act  of  Parliament,  and  I  find  that  he  admits  them  without  anv 
evidence,  considering  them  as  having  been  duly  transmitted  with 
the  examinations  of  the  witnesses,  unless  anything  appears  to  the 
contrary.     This  is  also,  I  understand,  the  practice  at  Quarter 


(a)  '^  And  bt  it  ioactad,  that  after  the  «zuiiination8  of  all  the  witaenet  on  the  part  of  the 
noaeoatioo,  aa  aforesaid,  shall  have  been  completed,  the  jostioe  of  the  peace  or  one  of  the 
Jnetioea  hj  or  before  wbon  each  examination  ahall  hare  been  so  completed  as  aforesaid, 
shall,  wiuont  reqnhring  the  attendance  of  the  witnesses,  read  or  canse  to  be  read  to  the 
aoensed  the  depositioBB  taken  against  hio^  and  shall  saj  to  him  these  words,  or  words 
to  the  like  eflhot :  —'Having  heard  the  evidence,  do  joa  wish  to  say  anything  in  answer  to 
the  chai]ge  ?  Ton  are  not  obliged  to  say  anything  unless  yon  deeire  to  do  eo,  but  whatever 
yon  say  will  be  taken  down  in  writing,  and  may  be  given  in  evidence  against  yon  npon  yonr 
triaL'  And  whatever  the  prisoner  shaU  then  say  in  answer  thereto,  shall  be  taken  down  in 
writing  and  read  over  to  him,  and  shall  be  signed  by  the  said  justice  or  justices  and  kept 
with  the  depceitions  of  the  witnesses,  and  shall  be  transmitted  with  them  ss  hereinafter 
mentioned;  and  afterwards  npon  the  trial  of  the  said  aconsed  person,  the  same  may,  if 
necessary,  be  given  in  evidence  against  him,  without  further  proof  thereof,  unices  it  shall  be 
proved  that  the  justice  or  justices  purporting  to  sign  the  same  did  not,  in  fact,  sign  the  same : 
provided  always,  that  the  said  justice  or  justices,  before  such  accused  person  shall  make 
any  statement,  shall  state  to  him,  and  give  him  clearly  to  uaderstand  that  he  has  nothing  to 
hope  from  any  promise  of  ftvour,  and  nothing  to  fisar  from  any  threat  which  may  have  been 
hdden  out  to  him  to  induce  him  to  mike  any  admission  or  confession  of  his  guilt,  but  that 
whatever  he  shall  then  say  may  be  given  in  evidence  against  him  upon  his  trial,  notwithstand- 
ing such  promise  or  threat :  provided  nevertheless,  that  nothing  herein  enacted  or  contained 
sliall  prevent  the  proeeontor,  in  any  case,  from  giving  in  evidence  any  admission  or  confeesion 
or  other  statement  of  the  person  accused  or  changed,  made  at  any  tune,  which  by  law  wound 
be  admissible  aa  evidence  against  such  permi. 
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Sessions^  and  as  it  would  be  inconyement  to  establisli  a  different 
coarse^  I  shall,  in  future^  adopt  the  same  rale. 

In  a  subseqaent  case  at  the  Monmouthshire  assizes  {Beg.  v. 
Hunt),  Erle^  J.^  upon  the  counsel  for  the  prosecution  applying  to 
have  the  prisoner's  statement  read  as  evidence^  said^ — '^  You  ask 
me  for  the  statement.  I  hand  it  down,  taking  notice  that  it  is  in 
the  proper  form^  and  that  it  has  been  duly  transmitted  by  the  jus- 
tices to  the  proper  officer  of  the  court ;  for  it  appears  to  have  been 
so  transmitted,  and  there  is  nothing  shown  to  the  contrary,  then 
it  is  to  be  assumed  to  have  been  duly  taken  according  to,  and 
within  the  meaning  of  the  recent  statute^  and  therefore  no  further 
evidence  is  necessary •'' 


Rbo. 

V. 

Harris 

AMD 

AvomsR. 
/Vi40fMr*« 


OXFORD  CIRCUIT. 


OXFOBDSHIBE    SUMMBB  AsSIZES. 

July  13,  1849. 

(Before  Mr.  Baron  Rolf£.)  (a) 

Rig.  v.  LiYTOK. 

Insanity,  evidence  of^Mode  of  putting  the  question  to  the  jury. 

Where  a  prisoner  sets  up  insanity  as  a  ground  of  defence,  one  cardinal  rule  is, 
that  the  burden  of  proving  his  innocence  on  that  ground  rests  on  the  party 
accused.  The  question  in  such  a  case  for  the  jury,  is  not  whetlter  the 
prisoner  was  of  sound  mind,  hut  whether  he  had  made  out  to  their  satisfaction 
that  he  was  not  of  sound  mind. 

The  jury  may  come  to  a  conclusion  on  this  point  from  the  conduct  and  acts  of 
the  accused  shortly  before  and  dawn  to  the  commission  of  the  alleged  crime. 
Although  insanity  on  one  point,  for  instance,  a  delusion  as  to  property,  will 
not  exempt  a  party  from  responsibility,  tlie  fact  is  not  immaterial  in  con- 
sidering his  responsibility  at  another  time  and  on  another  subject.  The 
want  of  motive  for  the  commission  of  the  crime,  and  its  being  committed  under 
circumstances  which  renders  detection  inevitable,  are  important  points  for 
the  consideration  of  the  jury,  when  coupled  with  evidence  of  insanity  on  any 
other  particular  point. 

To  ask  a  witness  tohether,  in  his  opinion,  the  prisoner  is  c<q)able  qf  judging 
between  right  and  wrong,  is  an  improper  question,  for  thai  is  what  no  witness 
thought  of,  or  is  prepared  to  dnswer. 

''PHE  prisoner,  James  Layton,  was  indicted  for  the  murder  of 

A     his  wife,  Martha  Layton,  by  shooting  her  at  the  parish  of 

Grossready  on  the  29th  of  May  last. 

(a)  Bfporttd  bjr  J«  E.  Davis,  Baq.,  B«nwtei>»t«Law. 
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Rbg.  W.  H.  Oooke  and  Oripps,  for  the  prosecution. 

^'  Pigott,  for  the  prisoner. 

ATTov.  j^  appeared  from  the  evidence  on  the  part  of  the  prosecution. 
Evidence—  that,  on  the  7th  of  May,  the  prisoner  and  his  wife  were  walking 
imamUf.  ^Aojxg  the  road  between  Leamington  and  Banbury,  and  according 
to  the  dying  declaration  of  the  deceased  confirmed  by  other  evi- 
dence, the  prisoner  who  had  been  for  some  time  chiding  his  wife, 
fired  a  pistol  at  her — she  fell — ^the  prisoner  pulled  her  up  and  they 
proceeded  a  few  yards,  when  he  pushed  her  down  and  inflicted  a 
wound  on  her  throat  with  a  knife.  He  then  got  over  the  hedge 
into  a  field,  and  ran  some  distance  until  he  was  overtaken  by 
a  person  who  had  seen  the  woman  fall.  The  prisoner  wiped  the 
blood  off  his  hands,  saying  he  had  met  with  a  misfortune  and  cut 
his  finger.  He  would  not  tell  what  he  had  done  with  the  pistol 
and  kmfe,  but  said,  ''  I  did  it,  I  intended  to  do  it,  and  that  will 
put  an  end  to  it.  I  have  been  unhappy  since  Christmas.^'  He 
afterwards  began  to  talk  about  his  family  affairs.  To  another 
witness  who  came  up  soon  after,  and  who  called  the  prisoner's 
attention  to  the  blood  on  his  hands,  saying,  ''  There  is  your  wife's 
blood,  are  you  not  ashamed  of  yourself  ?  '*  the  prisoner  replied, 
"  If  you  knew  all  the  circumstances,  you  would  not  blame  me  so 
much.''  At  the  time  the  prisoner  shot  and  cut  his  wife,  he  must 
have  known  that  persons  were  within  a  short  distance,  having  just 
before  met  them  m  the  wood.  The  woman  lived  until  the  29th  of 
OaM.  May.     On  the  8th  the  prisoner  had  an  interview  with  his  wife,  who 

said  to  him,  ''  I  forgive  you  all  you  have  done,  but  I  shall  never 
see  you  any  more."  The  prisoner  afterwards  observed  to  the  con- 
stable, ''  I  wonder  what  my  wife  meant  when  she  said  she  should 
never  see  me  any  more.  Do  you  suppose  she  means  if  she  were 
to  die  I  should  be  hanged,  or  if  she  geto  well  I  shall  be  transported 
for  life  ?  "  He  repeated  this  on  the  following  morning,  and  also 
said  he  hoped  she  would  get  well  again  for  the  sake  of  her  family. 
The  prisoner  had  threatened  to  murder  his  wife  before  the  7th  of 
May ;  on  the  day  before,  he  was  heard  sharpening  a  knife,  and  the 
deceased  was  afterwards  seen  running  out  of  the  house  followed 
by  the  prisoner  with  a  knife  resemblmg  one  found  the  following 
day  near  the  spot  where  the  murder  was  committed.  The  prisoner 
at  the  time  of  the  murder  was,  it  appeared,  going  to  Banbury  to 
get  work.  The  deceased's  object  in  goin^  there  was  to  consult  her 
friends  as  to  a  separation  between  herseli  and  her  husband  in  con- 
sequence of  his  threats  of  violence,  but  the  object  of  her  journey 
was  concealed  from  her  husband.  The  prisoner  had  been  confined 
for  two  months  in  Warwick  Gfaol  in  the  early  part  of  the  year  for 
debt,  having  previously  kept  in  the  house  for  years  to  avoid  his 
creditors :  he  had  been  unfortunate  in  building  speculations.  These 
were  the  material  facts  of  the  case  proved  on  the  part  of  the  prose- 
cution, tending  to  throw  any  light  on  the  state  of  the  prisoner's 
mind. 

For  the  prisoner  the  following  witnesses  were  called : — 
William  Shirley  Bobey,  superintendent  of  police  at  Leamington, 
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had  known  the  prisoner  for  several  years.  Had  had  him  in  cus- 
tody for  some  time  :  he  was  charged  with  stealing  a  deed  from  an 
attomey^s  office  at  Leamington.  There  was  something  strange  in 
his  appearance — when  in  the  prison  day-room  he  wanted  to  know 
the  authority  on  which  I  detained  him.  I  told  him.  I  went  that 
day  to  the  Warwick  Assizes  and  came  back  in  the  evenings  and 
told  him  I  had  a  document  for  him  to  sign  if  he  thought  proper. 

He me  and  all  the  lawyers^  and  said  he  had  signed  documents 

enough  and  would  sign  no  more.  I  told  him  if  he  did  not  sign  it 
he  would  be  charged  with  stealing  the  deed.  He  said  he  had  not 
stolen  it;  and  walked  about  the  room  in  a  state  of  excitement^  and 
said  I  was  in  a  conspiracy  against  him^  and  had  robbed  him  of 
300Z.  of  which  I  had  my  share.  He  finally  signed  the  document. 
I  never  had  any  money  transactions  with  him^  and  there  was  no 
foundation  whatever  for  the  charge.  I  never  had  a  quarrel  with 
him.  As  I  was  taking  him  in  a  fly  from  Leamington  to  Warwick^ 
he  asked  me  how  I  should  like  to  be  shot.  I  said  not  at  all^  and 
asked  him  what  made  him  think  of  that^  and  he  replied  that  I  was 

a rogue^  and  it  was  time  that  I  was  shot,  and  a  few  more  like 

me.  I  said,  '^  You  had  better  not  try  that  here.'*  He  said,  "They 
hang  in  this  country  don't  they  ? ''  and  I  added,  ^^  and  in  all  other 
countries.''  He  said  he  had  picked  out  a  few  more  to  shoot,  and 
among  them  a  lawyer  or  two.  My  opinion  was  that  he  was  not 
in  his  right  mind,  and  I  stated  so  to  the  magistrate  and  the  magis- 
trate's clerk. 

Cross-examined. — Thought  him  insane  when  he  signed  the  docu- 
ment. The  deed  was  a  deed  of  release  respecting  his  own 
property,  and  the  document  was  to  promise  to  give  it  back. 
Thought  him  mad  when  I  let  him  go  from  the  magistrates.  I  gave 
instructions  to  his  friends  about  him,  Mr.  Payne,  a  solicitor  at 
Banbury.  The  prisoner  came  to  me  on  the  27th  of  April  last  and 
said  he  wished  to  consult  me  on  his  afEairs,  and  produced  a  bill  of 
costs  from  a  Mr.  Overall,  of  Leamington,  on  which  a  balance  of 
161.  was  due.  He  asked  if  I  would  go  to  Leamington  to  pay  it. 
I  suggested  that  he  should  employ  some  one  on  the  spot.  He 
said.  No,  there  was  no  one  he  could  trust,  for  his  wife,  and  Caleb, 
her  son,  were  trying  to  deprive  him  of  his  property,  and  then  do 
for  him,  and  the  lawyers  were  in  league  with  them.  I  inquired 
what  property  he  had,  and  he  said  he  had  some  houses,  the  surplus 
rents  of  which,  after  paying  interest  on  mortgages,  brought  him 
90Z.  a-year.  He  appeared  excited  and  restless,  and  I  thought  from 
what  I  saw  and  heard,  that  his  mind  was  affected.  I  proposed  to 
meet,  and  did  meet,  him  the  following  day  at  Mr.  Pearson's.  He 
then  produced  the  bill  of  Mr.  Overall,  in  which  there  was  a  charge 
for  attending  in  Warwick  Gaol  to  sign  documents.  He  said,  those 
documents  were  signed  for  the  purpose  of  depriving  him  of  his 
proper fcy  and  indicting  him  for  perjury.  He  said  they  meant  to 
indict  him  at  the  next  assizes.  I  asked  him  why  he  thought  so  ? 
He  said,  "  I  do  not  know  why,  but  I  know  it  is  so."  He  then 
produced  an  agreement  which  he  said  he  wanted  Mr.  Hobley,  his 
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brother-in-law,  to  sign .  I  told  him  it  referred  to  nothing,  and 
appeared  to  be  unnecessary.  He  then  wanted  me  to  see  Mr. 
Hobley,  but  he  came  that  afternoon  or  the  next  morning,  to  say  he 
would  not  trouble  me.  He  appeared  to  be  in  great  dread  of  a 
prosecution,  of  which  nothing  I  could  say  would  relieve  him.  I 
thought  his  mind  affected.  Saw  from  the  bill  of  costs  that  he  had 
been  in  Warwick  Gaol.  He  was  a  stranger  to  me,  and  I  knew 
nothing  of  his  dealings  at  Leamington.  I  believed  him  insane, 
because  he  was  in  dread  of  an  indictment  for  perjury.  He  could  give 
no  reason  for  this  dread  except  the  documents  he  had  signed  in 
gaol.  I  considered  his  mind  disordered,  but  I  would  not  go  so  far 
as  to  say  that  I  thought  him  incapable  of  judging  between  right 
and  wrong. 

John  Kelley,  clerk  to  Mr.  Apley,  of  Banbury,  proved  that  the 
prisoner  came  to  him  about  a  fortnight  before  the  7th  of  May,  and 
asked  whether  he  or  Mr.  Apley  were  employed  by  Mr.  Hobley. 
He  then  stated  that  his  wife  and  her  son  Caleb,  and  her  brother, 
Samuel  Hobley,  had  a  scheme  for  robbing  him  of  his  property. 
He  came  several  times  that  day ;  he  said  he  had  some  nouses  in 
Eosefield-terrace  and  Satchfield-street,  and  would  pay  Mr.  Apley 
for  his  trouble  by  making  over  the  houses  in  Rosefield-terrace, 
which,  he  said,  produced  a  net  income  of  60Z.  a-year.  He  was  very 
much  excited;  thought  he  was  labouring  under  a  delusion  with 
respect  to  the  property  and  the  persons  he  mentioned  -,  told  his 
fellow  clerk  that  I  thought  he  was  out  of  his  mind. 

Cross-examined. — Prisoner  told  me  there  had  been  an  agree- 
ment to  sell  the  equity  of  redemption  in  his  property  some  years 
ago  to  Daniel  Hobley,  and  that  it  was  afterwards  cancelled,  but 
Hobley  now  wanted  to  keep  it.  He  seemed  calm  on  the  first 
day,  and  I  did  not  think  him  then  insane.  I  considered  the 
prisoner  labouring  under  a  delusion,  but  formed  no  opinion  as  to 
whether  he  was  incapable  of  judging  between  right  and  wrong. 

George  Pearson,  hair-dresser  at  Banbury. — ^The  prisoner's 
sister  has  kept  my  house  for  ten  years.  He  came  to  my  house  on 
the  14th  of  April,  and  remained  there  till  the  16th,  when  his  wife 
came.  She  felt  faint,  and  he  brought  a  smelling  bottle  and 
applied  it  to  her  nose  and  dabbed  her  with  water.  He  spoke, 
before  he  left,  in  such  a  manner  of  his  property,  and  was  so  rest- 
less at  night,  that  I  thought  him  not  in  his  right  mind.  He  walked 
about  a  great  deal  at  night.  He  went  away.  He  went  away  on 
the  20th  and  returned  on  the  25th  without  his  wife.  He  then  said 
the  Hobleys  had  got  all  his  property  by  fraud.  He  said  the  papers 
which  he  had  signed  while  in  prison  had  placed  him  in  such  a  situ- 
ation that  he  could  not  avoid  one  of  two  evils — either  to  allow  the 
Hobleys  to  take  his  property  or,  if  he  kept  it,  to  expose  himself  to 
a  charge  of  penury.  He  remained  till  the  Ist  of  May,  when  he 
went  home.  From  his  conversation  and  manner  I  thought  he 
was  not  sane.  I  received  a  letter  from  him  on  the  3rd  of  May. 
He  came  at  ten  o'clock  in  the  evening,  and  was  greatly  excited. 
He  handed  his  sister  a  letter  from  his  wife.     He  first  said  he  could 
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not  stay  in  my  house^  as  they  had  got  a  prosecution  against  him        Rbo. 
for  perjury ;  he  stopped  that  night.     He  seemed  to  be  walking     l^^^j^ 
about  the  room  all  night.     In  the  morning  he  said  he  had  been 
robbed  of  all  his  property  and  he  should  get  out  of  the  country  as    ^f^^J?"" 
soon  as  possible  or  he  should  be  transported.  «wo»«y. 

Anne  Layton^  a  sister  of  the  prisoner  and  housekeeper  to  the 
last  witness,  said  that  from  what  she  saw  of  him  at  Banbury,  in 
May,  she  thought  he  was  not  in  his  right  mind. 

Peter  Layton,  a  brother  of  the  prisoner.  I  saw  him  last  summer 
at  Mr.  Pearson's.  I  reside  in  Banbury.  Prisoner  came  to  me  in 
May  and  said  he  was  completely  robbed  of  his  property,  and  they 
intended  to  transport  him  for  perjury.  He  was  much  changed  in 
his  state  of  mind.     In  my  opinion  he  was  then  insane. 

Cross-examined. — Believed  him  to  be  insane  on  that  one  point 
respecting  the  intention  of  the  Hobleys  to  rob  him  of  the  property. 

William  Williams,  nephew  to  the  prisoner.  I  live  with  my 
mother  in  Wobum-court,  Holbom,  London.  Prisoner  came  in 
the  evening  of  the  4th  of  May  to  my  mother's  house.  He  said  he 
had  no  home ;  he  had  been  robbed  of  his  property  by  all  of  us, 
and  he  must  go  to  France  to  provide  another  home.  He  asked  me 
to  go  to  France  with  him.  That  was  all  his  talk.  I  endeavoured 
to  convince  him,  but  made  no  impression.  He  was  put  to  sleep  in 
the  same  room  with  me.  As  soon  as  the  light  was  out,  he  got  out 
of  bed,  and  pulled  up  the  blinds  and  paced  the  room  for  twenty  Case, 
minutes.  I  endeavoured  to  induce  him  to  return  to  bed.  He  said 
he  had  no  business  to  sleep,  and  if  he  went  to  bed  they  would 
smother  him.  He  went  to  bed  soon,  but  soon  got  out  again,  and 
he  was  walking  about  all  night.  I  got  up  at  six.  He  was  then  at 
the  window.  I  went  to  my  work,  and  saw  him  no  more.  From 
what  I  saw  of  him,  I  believe  him  to  be  insane,  and  I  wrote  accor- 
dingly to  my  aunt,  Anne  Layton. 

Cross-examined. — He  wanted  me  to  go  to  Boulogne.  He 
wished  to  learn  the  French  language,  and  proposed  to  take  ground 
at  Boulogne  and  build  houses  there. 

Alfred  A.  Walton. — I  lodge  with  the  mother  of  the  last  witness, 
in  Holboru.  I  went  into  the  room  where  the  prisoner  was,  about 
six  o'clock  in  the  evening,  and  twice  bid  him  the  compliments  of 
the  evening,  and  he  did  not  notice  me.  I  then  sat  down,  when 
suddenly,  as  if  awaking  from  a  dream,  he  got  up  and  came  across 
the  room,  and  offered  to  shake  hands  with  me,  which  of  course  I 
did.  He  talked  about  going  to  France,  and  building  there.  I 
reasoned  against  such  a  step ;  he  said  he  had  been  robbed  of  all  his 
savings,  and  would  be  robbed  again  if  he  remained  here.  In  the 
course  of  the  evening  he  took  me  for  a  superintendent  of  police, 
and  asked  how  long  I  had  held  the  situation.  What  convinced 
me  most  of  his  insanity  was,  that  he  said  he  had  come  to  London 
in  the  same  carriage  with  the  Queen  and  two  of  the  Princesses,  and 
one  of  them  resembled  his  daughter.  He  frequently  seemed  to 
forget  who  I  was.  When  I  left  the  room  his  sister  came  out  after 
me,  and  asked  me  my  opinion  of  him,  and  I  told  her.     My  judg- 
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Bko.  ment  from  what  I  saw  was,  that  I  thought  him  not  capable  of  dis- 
LArrox  criminating  between  right  and  wrong,  since  he  was  occasionally 
not  conscious  of  the  person  to  whom  he  was  speaking.  In  answer 
Ecidmct^  to  a  Suggestion  of  mine,  in  the  morning  after  breakfast,  as  he  was 
w«»*  y-  looking  so  ill,  that  he  ought  to  go  to  the  seaside,  he  said,  '^  I  sup- 
pose you  want  to  get  me  out  of  the  country,  and  then  to  sell  my 
property,  and  rob  my  children/'  He  rfterwards  came  to  me,  pulled 
out  his  purse,  and  wanted  to  pay  me  for  measuring  ground  for  him 
to  build  on.  As  I  had  not  measured  any,  I  said  he  had  better  let 
that  stand  over.  He  wanted  me  to  go  to  France  with  him,  in 
order  to  assist  in  building.    I  am  a  buQder  and  surveyor. 

Cross-examined. — The  time  I  saw  him  last  was  about  seven  or 
eight  o'clock  in  the  morning  of  the  5th  of  May.  I  considered  him 
then  capable  of  committing  a  great  crime  without  being  conscious 
that  it  was  a  crime. 

Some  incoherent  letters  of  the  prisoner  were  then  read,  referring 
to  the  supposed  charge  of  perjury  against  him. 

The  following  witnesses  were  then  called  for  the  prosecution,  to 
rebut  the  defence : — 

Dr.  Robert  Jackson. — I  am  a  physician  in  practice  in  this  city. 
Have  seen  the  prisoner  on  three  occasions  since  he  has  been  in 
prison,  with  a  view  to  satisfy  myself  as  to  his  state  of  mind.  I 
saw  him  for  nearly  half  an  hour  on  each  occasion,  and  conversed 
^■"'  with  him.     The  result  is,  that  I  saw  no  reason  to  induce  me  to 

believe  he  was  insane.  That  was  my  impression  at  each  interview. 
I  thought  him  capable  of  distinguishing  between  right  and  wrong. 

Cross-examined. — I  asked  him  questions.  The  only  question  he 
asked  me  was,  whether  I  had  heard  the  result  of  the  inquest.  The 
interviews  were  on  the  6th  and  29th  of  June,  and  6th  of  July. 
Heard  the  evidence  of  Mr.  Walton.  Thought  it  possible  that  the 
prisoner  might  not  have  been  feigning  while  acting  as  Mr.  Walton 
stated,  and  yet  not  have  been  insane.  Such  conversation  would 
render  it  probable  that  he  was  not  sane ;  but  he  might  be  sane, 
though  labouring  under  a  delusion. 

Mr.  John  Freeman  Wood,  surgeon  at  Oxford,  and  to  the  gaol, 
attended  the  prisoner  generally  at  the  gaol,  but  visited  him  yester- 
day, for  the  first  time,  with  a  view  to  ascertain  whether  he  was 
sane.  When  he  first  came  to  the  gaol  he  was  restless  and  sleepless. 
I  gave  him  the  ordinary  remedies,  which  were  successful,  and  I 
have  heard  no  complaint  since.  From  what  I  have  observed,  I 
think  him  capable  of  distinguishing  between  right  and  wrong. 
I  cannot  say  that  he  is  not  under  a  delusion  as  to  his  property.  A 
person  who  labours  under  a  delusion  as  to  his  property  is  not 
necessarily  insane. 

Cross-examined. — I  was  not  aware  till  yesterday  that  this  plea 
would  be  set  up,  and  therefore  did  not  take  any  particular  notice 
of  him. 

William  Hobley,  brother-in-law  of  the  prisoner.  I  live  at 
Nathrop,  near  Banbury.  Saw  him  a  fortnight  before  my  sister's 
death.    He  came  to  my  house;  she  was  with  him.    He  asked  me 
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to  lend  him  30Z.    I  said  I  had  not  the  money  in  the  house  to  lend.        Bbg. 
His  wife  came  and  pressed  me  to  lend  it.    Not  much  passed  that     ^^^^ 
evening.    He  came  to  my  house  next  day  as  we  were  going  to        — 
dinner.     He  and  she  had  dinner  with  us.     We  had  a  good  deal  of    -^w^wa— 
conversation  in  the  house  on  business^  and  his  wifeT  pressed  the       "*'~v- 
case  to  have  a  bill  backed.     I  said,  '^  If  I  had  the  money  I  would 
lend  it^  as  I  have  no  doubt  you  mean  honestly .''     He  was  then  as 
rational  as  ever  I  saw  him. 

Cross-examined. — There  was  no  pretence  for  his  saying  I 
wanted  to  rob  him.  His  property  at  Leamington  has  been  sold 
since  this  occurrence  by  auction^  to  me^  by  the  mortgagee.  My 
brother  Samuel  has  been  ill  for  years. 

John  Enochs  painter  and  plasterer  at  Banbury^  was  formerly  an 
apprentice  of  the  prisoner.  Saw  him  at  Banbury^  about  ten  days 
before  this  occurrence.  He  inquired  about  trade  and  prices,  and 
proposed  a  partnership  with  me;  he  to  carry  on  business  as  a 
broker  as  well>  and  said  his  property  was  about  90{.  a  year.  I  told 
him  I  had  capital  of  my  own,  and  declined  the  offer.  He  appeared 
to  me  quite  rational. 

Rolfs,  B.,  in  summing  up  the  case,  said,  as  there  was  no  doubt 
that  the  prisoner  had  killed  his  wife,  and  the  only  question  was 
whether,  when  doing  so,  he  was  a  responsible  agent,  he  should 
confine  his  observations  to  this  question.  The  duty  which  now  was 
incumbent  upon  the  jury  was  the  most  difficult  that  could  devolve  RomArks  of 
on  a  jury  or  judge.  Insanity  was  the  most  difficult  question  which  ^1^*»  ^* 
could  engage  the  attention  of  any  tribunal.  It  was  difficult  to 
define  it  in  words,  or  even  in  idea.  The  opinion  of  the  judges  was 
taken  by  the  House  of  Lords  a  few  years  back,  as  to  what  was  to 
constitute  a  definition  of  insanity,  and  it  created  very  great  diffi- 
culty, but  after  great  and  anxious  deliberation,  they  came  to  the 
conclusion  that  the  old  description  was  the  best,  viz.,  that  insanity 
should  constitute  a  defence  only  when  a  party  was  in  such  a  state 
of  mind  arising  from  disease  as  to  be  incapable  of  deciding  between 
right  and  wrong,  but  that  this  definition  was  imperfect,  as  all  defi- 
nitions must  be,  and  would  require  to  be  modified  with  reference 
to  each  particular  case.  Applying  that  law  to  the  present  case, 
he  thought  what  the  jury  had  to  consider  was,  whether  the  evi- 
dence was  such  as  to  satisfy  them  that  at  the  time  the  act  was 
committed  by  the  prisoner  he  was  incapable  of  understanding  right 
from  wrong,  as  that  he  could  not  appreciate  the  nature  of  the  act 
he  was  committing.  Perhaps  it  would  be  going  too  far  to  say  that 
a  party  was  responsible  in  every  case  where  he  had  a  glimmering 
knowledge  of  what  was  right  and  wrong. 

In  cases  of  this  description,  there  was  one  cardinal  rule  which 
should  never  be  departed  from,  viz., — that  the  burden  of  proving 
innocence  rested  on  the  party  accused.  Evenr  man  committing 
an  outrage  on  the  person  or  property  of  another  must  be,  in  the 
first  infltonce,  taken  to  be  a  responsible  bein^.  Such  a  presump- 
tion was  necessary  for  the  security  of  mankind.  A  man  going 
about  the  world  marrying,  dealing  and  acting  as  if  he  were  sane. 
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must  be  presumed  to  be  sane  till  he  proves  the  contrary.  The 
question,  therefore,  for  the  jury  would  be,  not  whether  the 
prisoner  was  of  sound  mind,  but  whether  he  had  made  out  to  their 
satisfaction  that  he  was  not  of  sound  mind,  (a)  On  the  other 
hand,  however,  they  might  arrive  at  the  conclusion,  from  the 
nature  of  his  conduct  and  acts  up  to  the  time  of  the  act  in  question 
or  shortly  preceding  it,  that  he  was  insane,  though  he  was  not 
capable  of  proving  it  by  positive  testimony,  as  such  was  the  nature 
of  the  mind,  that  it  might  be  one  minute  sane  and  the  next 
insane,  and,  therefore,  it  might  be  impossible  for  a  party  to  give 
positive  evidence  of  its  condition  at  the  particular  moment  in 
question. 

He  would  now,  with  a  view  to  enable  them  to  form  an  opinion 
on  this  subject,  direct  their  attention  to  the  evidence  as  to  the 
state  of  the  prisoner's  mind. 

After  going  through  the  evidence,  his  lordship  said,  he  con^ 
fessed  that  to  his  mind  the  evidence  carried  a  conviction  almost 
irresistible,  that  the  man  was  labouring  under  some  mental 
delusions.  So  many  people  could  not  be  all  so  deceived  as  to 
arrive  at  that  conclusion  without  some  good  grounds  for  it. 
There  were  two  attorneys  at  Banbury,  the  superintendent  of  the 
Leamington  police,  Pearson  the  hair-dresser,  the  prisoner's  brother 
and  sister  and  nephew,  and  a  comparative  stranger  from  London, 
all  agreeing  that  his  manner  and  conduct  left  an  impression  that 
he  was  not  right  in  his  mind.  A  question  asked  by  the  counsel 
for  the  prosecution  of  the  witnesses  for  the  prisoner,  namely, 
whether  they  thought  him  capable  of  judging  between  right  and 


(a)  In  the  ease  Reg,  ▼.  M^Naughtan  (10  C].  &  Fin.  200 ;  1  C.  &  K.  ISO;  referred  to  by 
Mr.  Baton  Rolfe,  the  following  qneetions  among  others  were  proponndtd  to  the  judges :— - 

**  What  are  the  proper  qaeetions  to  be  sobmitted  to  the  jorj,  when  a  person  alleged  to  be 
a£Sicted  with  insane  delusion  respecting  one  or  more  particaUr  subjects  or  persons,  is  charged 
with  the  commission  of  a  crime  (murder  for  example),  and  insanity  b  set  up  as  a  defence  ?  " 

*  *  In  what  terms  ought  the  question  to  be  left  to  the  jury  as  to  the  priBOoer*s  state  of  mind 
at  the  time  when  the  act  was  committed  ?  " 

To  these  two  questions  the  judges  returned  the  following  answer:  '*  That  the  jury  ought 
to  be  told  in  all  cases,  that  every  man  is  presumed  to  be  sane,  and  to  possess  a  sufficient  degree 
of  reason  to  be  responsible  for  his  crimes,  until  the  contrary  be  proved  to  their  satisfaction ; 
and  that,  to  establish  a  defence  on  the  ground  of  insanity,  it  must  be  clearly  proved  that,  at 
the  time  of  the  committing  of  the  act,  the  party  accused  was  labouring  under  such  a  defect 
of  reason,  from  disease  of  the  mind  as  not  to  know  the  nature  and  quality  of  the  act  he  was 
doing,  or  if  he  did  know  it,  that  he  did  not  know  he  was  doing  what  was  wrong.  The  mode 
of  putting  the  latter  part  of  this  question  to  the  jury  on  these  occasions  has  generally  been, 
whether  the  aoeused,  at  the  time  of  doing  the  act,  knew  the  difference  between  right  and 
wrong,  which  mode,  though  rarely,  if  ever,  leading  to  any  mistake  with  the  jury,  is  not,  as  we 
oonoeire,  so  accurate  when  put  generally,  and  in  the  abstract,  [as  when  put  to  the  party*8 
knowledge  of  right  and  wrong  in  respect  to  the  very  act  he  is  charged.  If  the  question  were 
to  be  put  as  to  the  knowledge  of  the  accused  solely  and  ezdusively  with  reference  to  the  law 
of  the  land,  it  might  tend  to  confound  the  jury,  by  inducing  them  to  belieTe  that  an  actual 
knowledge  of  the  law  of  the  land  was  essential  in  order  to  lead  to  a  conviction,  whereas  the 
law  is  administered  upon  the  principle  that  every  one  must  be  taken  conclusively  to  know  it, 
without  proof  that  he  does  know  it.  If  the  accused  was  conscious  that  the  act  was  one  which 
he  ought  not  to  do,  and  if  that  act  was  at  the  same  time  contrary  to  the  law  of  the  land,  be 
is  punishable ;  and  the  usual  course,  tlierefore,  has  been  to  leave  the  question  to  the  jury, 
whether  the  party  accused  had  a  sufficient  degree  of  reason  to  know  that  he  was  doing  an  act 
that  was  wrong ;  and  this  course,  we  think  is  correct,  accompanied  with  such  observations  and 
explanations  as  the  oitcumstances  of  each  particular  case  may  require.'*    [J.  E.  D.] 
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wrong,  seemed  to  him  to  be  vexy  irrelevant^  for  tliat  was  what 
no  witiaeBs  thought  of  or  was  prepared  to  answer ;  all  that  witnesses 
thought  of  was;  whether  or  not  a  person  was  in  his  senses^  and  the 
other  was  a  mere  technical  mode  of  expression  adopted  by  the 
judges.  It  was  possible  that  the  prisoner  was  feign^g  madness, 
but  all  the  circumstances  showed  that  was  very  improbable.  The 
conclusion  then  seemed  irresistible  that  he  was  to  some  extent 
labouring  under  a  delusion^  but  he  quite  concurred  with  the 
counsel  for  the  prosecution  that  he  was  not  exempt  from  re- 
sponsibility^ because  he  was  labouring  under  a  delusion  as  to  his 
property^  unless  that  had  the  effect  of  making  him  incapable  of 
understanding  the  wickedness  of  murdering  his  wife.  But  when 
that  was  the  question  they  had  to  consider  he  could  not  say  that 
it  was  altogether  immaterial  that  he  was  insane  on  one  point  only. 
Indeed^  his  insanity  on  that  point  might  guide  them  to  a  conclu- 
sion as  to  his  sanity  on  the  point  involved  in  this  case,  and^  in  this 
view  of  the  matter^  there  were  two  circumstances  detailed  in  the 
evidence  of  great  importance :  these  were,  the  want  of  motive 
for  the  commission  of  the  crime,  and  its  being  committed  under 
circumstances  which  rendered  detection  almost  inevitable.  His 
Lordship,  after  going  through  the  parts  of  the  evidence  which 
supported  these  positions,  concluded  by  telling  the  jury  that  they 
could  come  to  no  other  conclusion  than  that  the  prisoner  had  taken 
away  the  life  of  his  wife,  and  that  this  was  murder,  unless  he 
satisfied  them  that  he  was  not  capable  at  the  time  of  appreciating 
his  acts. 

Verdict,  Not  gmlty,  on  the  ground  ofinsarUty. 
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QUEEN^S  BENCH  CHAMBER,  DUBLIN. 

December,  16, 1849. 

(Before  Mr.  Justice  Moose.) 

BiQ.  V.  Laholby.  (a) 


Prisoner's  hail. 

A  prisoner  against  whom  a  hill  has  heen  found  for  murder,  and  who  has 
(qfpUedfor,  caid  obtained,  a  postponement  of  his  trial,  will  not  he  admitted 
to  baiL 

M'CABTHY,  Q.C.,  applied  to  have  the  traverser  admitted  to 
bail.    It  appeared  that  the  wife  of  the  traverser  had  died  sud- 

(«)  Beported  by  J.  0*Flahaobak,  Esq.,  Barriater-at-Ltw. 


Bail. 
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Bbo.  denly  of  cholera ;  bnt^  unf orhmately^  a  diBagreement  liad  arisen 
^.  **  between  her  and  her  hnsband  a  few  days  prior  to  her  deaths  and 
!!^  '  the  traverser  in  a  passion  had  forced  her  to  leave  his  house.  An 
Pra^ice—  inqnest  being  h^ld  on  the  body,  the  jury  returned  a  verdict  of 
manslaughter ;  but  he  submitted  the  depositions  as  taken  by  the 
crown  did  not  sustain  this  finding.  Poison  was  said  to  have  been 
administered,  and  had  been  the  cause  of  her  death ;  the  stomach 
was  analyzed,  and  a  number  of  doctors  agreed  in  stating  no  trace 
whatever  of  poison  appeared.  Under  these  circumstances,  the 
traverser  surrendered  to  take  his  trial  in  May  last,  but  the  grand 
jury  found  a  bill  against  him  charging  him  with  murder.  We  do 
not  know  on  what  evidence  this  bill  was  found.  If  nothing  more 
than  is  disclosed  in  the  face  of  the  depositions  before  the  crown,  it 
is  wholly  unsupported.  In  consequence  of  the  excitement  pre- 
valent in  the  country,  the  traverser's  counsel  advised  him  to  apply 
for  a  postponement  of  his  trial,  and  the  crown  not  opposing  the 
application,  the  postponement  was  granted.  He  now  sought  to  be 
aamitted  to  bail. 

Baldmn,  Q.  C.  (for  the  crown),  opposed  the  application. — The 
trial  was  postponed  at  the  request  of  the  traverser.  The  crown 
was  ready  to  proceed  with  the  prosecution.  The  grand  jury  had 
found  an  indictment  for  the  capital  felony  although  the  coroner's 
jury  had  only  found  one  for  manslaughter.  He  admitted  that  if 
this  finding  rested  alone  on  the  depositions,  it  would  not  be  satis- 
factory, but  it  did  not :  other  witnesses  had  been  examined  before 
the  grand  jury. 

MooRi,  J. — My  difficulty  is  that  the  grand  jury  have  found 
bills  for  murder,  and  the  trud  was  postponed  at  the  instance  of  the 
prisoner.  It  is  at  his  own  instigation  he  remains  in  custody  and 
ought  not  to  complain  of  it.    I  will  consider  what  can  be  done. 

M'Oa/rihy,  Q.  G. — There  are  affidavits  that  the  prisoner's  health 
is  verd  badj  and  much  prejudiced  by  the  confinement:  {Gray's 
ease.) 

At  a  subsequent  day  Moore^  J.^  refused  the  application. 
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COURT  OF  QUEBN^S  BENCH. 

(Before  the  Full  Coubt.) 

Easter  Term,  1848. 
April  20  and  27. 

Grace  v.  The  Lobd  Bishop  of  Ossoby.  (a) 

Practice — Convicted  felon^-DiedbUity  of^^Registrar  of  diocese — Eemoval 

of — Prohibition — Ecclesiastical  Courts, 

The  Bishop  of  Ossory  having  instituted  proceedings  in  the  Ecclesiastical  Court 
to  remove  the  registrar  of  the  diocese  from  his  office  in  consequence  of  his 
having  been  convicted  of  forgery,  and  sentenced  to  transportation,  the 
registrar  moved  for  a  prohibition  to  restrain  the  bishop  from  proceeding 
against  him  in  the  Ecclesiastical  Court 

The  court  refused  to  grant  the  lorit,  holding,  first,  that  the  registrar  bdng  a 
convictedfelon,  was  therefore  disqualified  from  making  the  education ;  and 
secondly,  that  even  if  it  were  not  so,  the  bishop  was  justified  in  proceeding 
by  suit  in  the  Ecclesiastical  Court  to  deprive  him  of  his  office. 

ON  the  26th  of  January  a  conditioiial  order  had  been  obtained 
on  the  part  of  William  Otraoe,  registrar  of  the  diocese  of 
Ossory^  for  a  prohibition  to  restrain  the  lord  bishop  of  the  diocese 
from  proceeding  in  a  suit  in  the  Ecclesiastical  Court  to  remove 
Grace  from  his  office.  Grace  had  appointed  a  deputy  in  October^ 
1846^  and  in  the  November  following  proceedinfifs  were  taken  to 
remove  him  from  the  office.  The  affidavit  of  the  bishop  stated 
that  the  applicant  had  been  convicted  of  several  acts  of  forgery^ 
and  had  been  sentenced  to  seven  years^  transportation^  and  that 
inasmuch  as  the  office  of  registrar  of  a  diocese  was  one  of  great 
trust  and  confidence^  the  person  holding  it  being  entrusted  with 
the  care  of  all  the  public  records  of  the  diocese^  the  applicant  could 
not  properly  be  continued  in  the  office. 

Oayer,  Q.C.  (with  whom  wereF.A.FitzgeraldsjiiE.  Pennefather), 
now  showed  cause  against  the  conditional  order. — ^I  fully  admit 
that  the  applicant  is  not  removable  from  his  office  at  the  mere  will 
and  pleasure  of  the  bishop  or  any  other  person^  unless  clear  cause 
exists  for  his  removal^  but  I  contend  that  he  is  removable  in  any 
case  where  the  ecclesiastical  judge^  whose  officer  he  is^  considers 
that  there  is  sufficient  cause^— subject^  of  course,  to  appeal  to  the 
Metropolitan  Courts  and  ultimately  to  the  Court  of  Delegates.    It 

(a)  lUporMl  bj  W.  St.  Iaqkb  BABnraroir,  Esq.,  BamBter>at-Law. 
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Gbacb      has  been  decided^  upon  the  highest  authority^  that  the  office  of 

_      ^         registrar  of  a  diocese^  though  in  some  respects  connected  with  the 

OF  0aJ>BT.    hishop  in  his  personal  capacity^  is  considered  as  an  offence  connected 

— r  ^    with  the  administration  of  justice  in  the  Ecclesiastical  Courts,  and 

Co^^td     *^*  brings  the  case  within  the  general  principle  that  every  court 

ftUm.  has  a  discretionary  power  over  its  own  officers,  to  prevent  injury 
to  the  public  and  disgrace  to  the  court  itself,  by  reason  of  any 
misconduct  on  the  part  of  its  officers.  This  has  been  established 
as  early  as  Br.  Trevor* s  case  (Cro,  Jac.  269) ;  Lake  t.  Prigeon 
(Nels.  Rep.  27).  In  the  recent  case  of  Master  Lynches  UlerJc 
(1  Phillips,  661),  the  Master  of  the  Bolls  in  England  observes,  that 
each  court  of  justice  had  a  general  power  over  its  own  officers  to 
remove  them  where  guilty  of  misconduct.  So  also,  in  Kemiedy^s 
case  (7  Ir.  Law  B.  225),  in  which  the  question  was  as  to  the  right 
of  the  chief  justice  of  the  Common  Pleas  to  remove  the  crier  of  the 
court. 

Jackson^  /.  said,  that  there  was  no  doubt  that  the  court  had 
the  power  to  inquire  into  the  conduct  of  its  officers,  and  punish 
them  if  necessary,  and  that  such  a  jurisdiction  was  inherent  in  every 
court :  (Bac.  Abr.  211,"  Office,''  M.)  No  doubt  the  office  held  by 
Grace  is  an  office  for  life,  and  also  of  a  temporal  character,  but 
it  would  be  monstrous  to  hold  that,  having  been  transported  as  a 
felon,  he  could  still  hold  the  office.  If  the  crime  of  which  he  had 
been  convicted  had  been  committed  in  his  office  as  registrar,  there 
could  be  no  question  that  the  bishop  might  remove  him  at  once,  he 
would  have  forfeited  it  ipso  facto,  and  the  Proper  course  would  have 
been  for  the  bishop  to  appoint  another  :  [The  Earl  of  Shrewsbury's 
case,  9  Cgke,  50 ;  Vaux  v.  Jefferin,  2  Dyer,  114,  b.)  But  it  is  in 
consequence  of  its  having  been  committed  in  a  different  capacity 
that  it  became  necessary  to  institute  proceedings,  in  order  that  the 
party  might  have  an  opportunity  of  explaining  his  conduct,  and 
setting  up  a  defence,  if  possible :  {Beg,  v.  Smith,  5  Q.  B.  621 ;  Sutton's 
ca^se,  Cro.  Car.  65,  and  Godb.  890.)  The  only  case  going  to  shake 
the  authority  of  Sutton? s  ca^e,  is  Jones'^,  The  Bishop  ofLlamdaff  (4 
Mod.  27),  but  the  court  will  find,  from  the  observation  of  Byre,  J., 
that  the  argument  is  based  on  the  supposition  that  Sutton's  case 
was  not  decided  by  a  proper  court,  but  by  the  Star  Chamber,  which 
mistake,  perhaps,  arose  &om  its  being  reported  in  Cro.  Car.,  next 
to  a  report  of  a  case  in  the  Star  Chamber,  and  so  far  from  over- 
ruling Sutton's  case,  no  decision  was  given  in  The  Bisluyp  of 
LUmdaffs  case,  the  end  of  it  is  "  odjourMitw : "  (Comberbach,  305.) 
B.  V.  Warren  (Cowp.  370) ;  Searle's  case  (Hob.  121) ;  Slader  v. 
Smallbrooke  (1  Lev.  138  ;  Pitz.  Nat.  Br.  189) ;  Townsendr.  Thorpe 
(2  Ld.  Eaym.  1507) ;  Peatr.  Birr  (Pitzg.  222) ;  Newcomh  v.  Higgs 
(Pitzg.  189) ;  Bex  v.  Bridges  (1  M.  &  W.  145),  were  also  cited 
or  referred  to. 

Sir  ThoTMM  Staples,  Q.C.,  and  Barley,  with  whom  was  W.  Wood- 
rojfe, — The  plaint^  is  entitled  to  a  prohibition,  the  office  of  registrar 
is  a  ministerial  office,  and  may  be  discharged  by  deputy  (7  Bacon's 
Abr.  153 ;  2  BoUe's  Abr.  285^  plac.  87 ;  16  Yin.  554.)    It  is  a  free- 
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hold  office^  and  the  Ecclesiastical  Court  cannot  remove  a  person      Grack 
from  a  freehold  oflSce.    The  case  of  Jones  v.  The  Bishop  of  Llandaff  j^      \ 
(4  Mod.  28),  dted  at  the  other  side,  and  also  to  be  found  m    ofOssory. 
Comberbach  Rep.  305  {nom.  Jones  v.  The  Bishop  of  St.  Asaph),  is     n-~T  _ 
in  our  favour.      [Blackbuenb,  C.J. — But  remember  that  there     copied 
was  no  decision  in  that  case.]    As  to  Sutton* s  ca^e,  which  has  been       feUm, 
relied  on,  it  is  also  reported  in  Noy.  91,  and  from  the  reasons 
assigned  for  the  decision,  it  is  clearly  to  be  distinguished  from 
the  present  case.     It  was  the  case  of  a  proceeding  before  ecclesi- 
astical commissioners  against  Sutton^  for  taking  on  him  the  office 
of  Chancellor  of  the  Diocese  of  Glouce^r,  without  being  suffi- 
ciently learned  in  the  canon  and  civil  law.    In  WehVs  case  (8  Rep. 
475),  it  is  said  that  the  proceedings  in  the  Admiraltv  Court  ''be 
according  to  the  civil  law,  vet  the  offices  are  determinable  by  the 
common  law,  so  of  a  register  of  the  consistory  of  a  bishop,^' 
(Brook's  Abr.  tit.  "  Grants,"  134,  ib.)     The  only  case  at  all  in  the 
plaintiff's  favour  is  Townsend's  case  (2  Ld.  Raym.  1507),  and  that 
casd  has  been  doubted.     [Blacebubne,  C.J. — Suppose  an  officer 
is  guilty  of  some  misprision  or  neglect,  how  is  the  court  to  act?]    By 
the  express  words  of  the  patent,  Mr.  Grace  is  authorized  to  appoint 
a  deputy.     [Blackbuenb,  C.J. — He  may  appoint  a  deputy,  but 
he  is  still  the  principal.]     Unless  there  nas  been  a  forfeiture  of 
this  office,  there  can  be  no  removal  by  the  Ecclesiastical  Court. 
[Cbampton,  J. — Suppose  the  party  became  a  lunatic,  and  could 
not  perform  the  duties  of  the  office,  would  you  say  that  the  court 
has  no  power  to  remove  him,  because  the  incapacity  has  grown  up 
after  the  appointment?]     The  registrars  in  Dublin  are  appointed 
by  patent,  and  they  invariably  appoint  a  deputy :  {GurWs  case, 
11  Coke,  4.) 

Francis  Fitzgerald,  in  reply. — ^By  law,  a  man  convicted  of 
felony  is  ever  after  infamous,  can  it  then  be  the  law  that  he  can 
hold  such  an  office?  Formerly,  such  a  man  could  not  be  a  witness; 
here  the  testimony  of  the  applicant^  as  regards  records,  may  be 
requisite,  and  though  his  disability  as  a  witness  is  now  removed, 
still  there  must  have  been  formerly  a  power  of  removal  somewhere, 
and  they  have  not,  on  the  other  side,  shown  where  the  power  of 
removal  is.  The  suit  in  the  Ecclesiastical  Court  involves  no  ques- 
tion belonging  to  the  Temporal  Court,  it  is  a  question  belonging 
to  the  Civil  Court  alone,  and  therefore  in  this  court  the  case  of  a 
parish  clerk  is  in  point.  A  parish  clerk  is  a  temporal  officer,  yet 
this  court  will  not  interfere  to  prevent  his  removal :  [Ex  parte 
Bulloch,  14  Ves.  sen.  452.) 

Our.  oSa).  vult. 

Judgment. 

Blackbuenb,  C.J. — ^This  is  an  application  by  the  registrar  of  Jadgment 
the  diocese  of  Ossory,  for  a  prohibition  to  stop  the  proceedings  in 
the  Ecclesiastical  Coiurt^  by  which  it  is  sought  to  remove  him  from 
his  office.    The  procee^ngs  have  been  instituted  by  the  Bishop, 
in  consequence  of  Mr.  Grace  having  been  convicted  of  forgery, 
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Oracb      and  sentenced  to  transportation  for  seven  years.    Two  questions 
^  ^    ^'  have  been  raised  daring  the  argument^  one  of  them  suggested  by 

OF  Ossonr.  ^^^  court ;  and  the  first  is — can  a  convicted  felon  be  allowed  to 
— r__  make  such  an  application?  The  court  are  all  of  opinion  that  he 
Convicted  caunot;  my  brother  Perrin  has  supplied  two  authorities  upon  this 
felon.  pointy  which  bear  directly  on  the  question  :  Sir  John  Savage's  case 
(2  Dyer,  151 ;  and  Co.  Lit.  1 80),  where  it  is  laid  down,  that  ''  every 
person  that  is  attainted  of  high  treason,  petty  treason  or  felony,  is 
disabled  to  bring  any  action;  for  he  is  extra  legem  posUv^,  and  is 
accounted  civiliter  mortuus; ''  and  in  accordance  with  this  authority 
is  the  case  of  JEx  parte  Bullock  (1  Taunt.  71),  where  Bullock,  having 
been  convicted  of  f  elony,^nd  sentenced  to  death.  Lord  Eldon  held 
that,  being  attainted  of  felony,  his  civil  rights  had  ceased,  and  he 
could  not  bring  a  petition  to  supersede  a  commission  of  bank- 
ruptcy, (a)  It  is  said,  however,  that  there  is  no  attainder,  because 
the  felony  is  not  punishable  with  death  :  there  is  no  authority  for 
this  position,  as  Patteson,  J.  observes  in  Qray  v.  The  Queen  (11 
CI.  &  Fin.  437),  "  at  common  law  all  felonies  were  capital,^'  so 
the  attainder  must  attach  when  the  crime  was  made  a  felony, 
though  it  was  not  punishable  capitally.  And,  with  reference  to 
the  second  question,  it  has  not  been  suggested  that  there  is  any 
other  tribunal  to  which  the  matter  could  be  referred,  and  the  court 
are  of  opinion,  that  the  proceedings  to  remove  the  officer  of  the 
bishop  can  be  carried  on  in  the  Ecclesiastical  Court,  after  the 
officer  has  been  convicted  of  felony,  and  rendered  unable  to  dis- 
charge the  duties  of  his  office,  and  it  would  be  a  public  scandal  and 
disgrace  if  the  law  were  to  be  otherwise ;  if  we  require  authority 
for  our  rule,  it  would  be  sustained  by  the  case  of  Townsend  v. 
Thorpe  (2  Ld.  Baym.  1507);  and  Sir  John  Savage's  case  (2  Dy.  151.) 
Cbampton,  Pebbin,  and  Moobb,  JJ.,  concurred  in  the  judgment 
pronounced. 

Cause  shown,  allowed  with  costs. 

(a)  And  see  also  the  case  of  BuSock  v.  Dodt  (2  B.  &  Aid.  258— 27S.) 
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HOME  CIRCUIT. 

Herts  Lent  Assizes. 

February  28,  1850. 

(Before  Mr.  Justice  Maule.) 

Beq.  V,  JosiAH  Cbouch.  (a) 

Evidence  of  handwritinfji'^^Expert  tcitness, 

A  policeman  who  has  only  once  seeti  a  prisoner  turiie,  and  that  since  suspicion 
lias  been  excited  against  him  ivith  reference  to  the  charge  upon  which  he  is 
tried,  and  upon  an  opportunity  taken  by  the  policeman  with  the  view  of 
being  c^le  to  speak  to  his  handwriting,  is  not  an  admissible  witness  to  prove 
that  a  document,  the  foundation  of  the  charge  against  the  prisoner,  is  in  the 
prisoner's  handwriting, 

THE  prisoner  was  indictedJEor  feloniously  sending  a  letter  to 
Thomas  Souths  threatening  to  burn  and  destroy  his  house, 
bams,  &c., — under  stat.  10  &  11  Vict.  c.  66,  s.  1.  It  was  proved 
that  a  letter,  such  as  described  in  the  indictment,  had  been 
received  by  the  prosecutor,  who  lived  at  Hoddesdon,  in  Hertford- 
shire. To  prove  that  the  letter,  t];Le  subject  of  the  indictment, 
was  the  handwriting  of  the  prisoner,  a  policemen  was  called 
who  had  known  the  prisoner  previously,  but  had  no  previous 
knowledge  of  his  handwriting  until  he  was  sent  by  his  inspector 
after  the  letter  had  been  received,  and  suspicions  were  aroused, 
to  pay  the  prisoner  some  money  owing  to  him  from  the  witness, 
and  with  directions  to  procure  a  receipt  from  him,  that  he  might 
see  him  write  and  be  able  to  speak  to  his  handwriting.  The 
witness  acted  according  to  these  <urections>  and  it  was  proposed  to 
ask  him  his  belief  as  to  the  handwriting  of  the  letter  in  question. 

T.  Chambers  (for  the  prisoner)  objected  that  this  eviaence  was 
inadmissible,  and  relied  upon  the  FUzwalter  Peerage  case :  (10  CI. 
&  Fin.  193;  Taylor  on  Evidence,  1223.)  It  appears  that  in  that 
case  it  became  necessary  to  show  that  a  family  pedigree,  produced 
from  the  proper  custody,  and  purporting  to  have  been  made  nearly 
a  century  ago  by  an  ancestor  of  the  claimant,  was  in  fact  written 
by  him.  An  inspector  of  official  correspondence  was  called  as  a 
witness,  who  stated  that  he  had  examined  the  signatures  attached 
to  two  or  three  documents,  which  were  admitted  to  have  been 
executed  by  the  same  ancestor,  that  they  were  written  in  a 
remarkable  character,  and  that  his  mind  was  so  impressed  with 

(a)  Reported  by  Paul  Parnsll,  Esq.,  Barrister*.tt-Law. 
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Bbo.       that  character  as  to  enable  him,  without  immediate  comparison, 
.  *^'         to  say  whether  any  other  document  was  or  was  not  in  the  hand- 
Croltu.     writing  of  the  same  person.    It  was  objected  that  this  witness  had 
, —        gained  his  knowledge  of  the  handvmting,  not  from  a  course  of 
Bandwr^g,  l>u8"i©ss  like  the  soKcitor  or  steward  of  a  party,  but  from  studying 
the  signatures  for  the  express  purposes  of  speaking  to  the  identity 
of  the  writer.      The  Lord   Chaiicellor   (Cottenham)   and   Lord 
Brougham  were  clearly  of  opinion  that  the  testimony  was  inad- 
missible. 

Bodwell  (for  the  prosecution)  combated  the  authority  of  this 
case,  and  relied  upon  the  earlier  decisions  and  the  language  of  the 
text-books. 

Maulb,  J.,  rejected  the  evidence.  He  said,  ''knowledge  so 
obtained,  that  is  to  say,  for  such  a  specific  purpose,  and  under 
such  a  bias,  is  not  such  as  to  make  a  man  admissible  as  a  qucui- 
expert  witness.  He  does  not  come  to  speak  to  a  fact,  but  as  a 
witness  of  skill,  to  give  his  judgment  upon  a  particular  question. 
The  only  means  he  has  had  of  acquiring  a  capability  to  form  such 
judgment  are  not  such  as  to  make  him  a  competent  witness  in 
that  particular.'' 

Verdict,  Not  guilty. 


HOME  CIRCUIT. 

Essex  Lent  Assizes. 

March  8,  1850. 

(Before  Chief  Justice  Wilde.) 

Eeq.  v.  Benjamin  Pbttit.  (a) 

Etndence-^Inducement. 

A  atcUenierU  elided  from  a  prisoner  by  questions  put  to  him  without  any 
previous  caution  by  a  magistrate,  before  whom  he  is  brought  in  custody 
upon  a  criminal  charge,  is  not  admissible  against  him  in  evidence  at  his 
trial, 

THE  prisoner  was  indicted  for  the  wilful  murder  of  William 
Campling,  by  shooting  him  at  Saffron  Walden,  in  this  county. 
It  appeared  that  William  Campling  was  shot  and  killed  in  Saffron 
Walden,  about  nine  o'clock  upon  the  evening  of  November  7th, 
1849.  On  the  same  night,  at  about  eleven  o'clock,  the  prisoner 
was  apprehended  upon  this  charge,  and  was  taken  immediately  in 
custody  before  the  magistrates  of  the  borough  of  Saffron  Walden, 

(a)  Reported  by  Paul  Pabhbix,  Esq.,  Barrister-tt-Law. 
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who  assembled  for  that  purpose.  The  clerk  to  the  magistrates 
was  not  present^  bnt  his  brother,  an  appraiser  in  the  town,  took 
notes  of  what  passed,  which  notes  were  not  signed  by  the  prisoner, 
nor  by  the  magistrates,  nor  by  anybody  else.  The  prisoner  was 
asked  one  or  two  questions  by  the  magistrates,  to  which  he  gave 
certain  answers,  after  which  he  was  remanded,  being  left  in  the 
custody  of  the  constables  who  had  apprehended  him.  It  was 
proposed,  upon  the  part  of  the  prosecution,  to  put  these  questions 
and  answers  in  evidence. 

T.  CJiambers  and  Parnell  (for  the  prisoner)  objected  that  this 
evidence  was  inadmissible.  The  magistrates  had  no  ri^ht,  under 
any  circumstances,  to  put  questions  to  a  prisoner.  Their  position 
and  authority  would  necessarily  exercise  an  undue  force  in  com- 
pelling him  to  answer.  Further/the  magistrates  are  tied  down 
by  stat.  11  &  12  Vict.  c.  42,  ss.  17,  18,  to  a  particular  mode  of 
procedure,  from  which  they  cannot  deviate.  In  that  mode  of 
procedure  one  of  the  most  important  particulars  is  the  caution  to 
a  prisoner  before  he  makes  any  statement :  {Beg.  v.  Kimber,  3  Cox 
Cr.  Oases,  224.) 

JB.  Oumey  and  Johnson  for  the  prosecution. — This  matter  is 
within  the  proviso  to  sect.  18  of  stat.  11  &  12  Vict.  c.  42:  **  Pro- 
vided, nevertheless,  that  nothing  herein  enacted  or  contained  shall 
prevent  the  prosecutor  in  any  case  from  giving  in  evidence  any 
admission,  or  confession,  or  other  statement  of  the  person  accused 
or  charged,  made  at  any  time  which  by  law  would  be  admissible 
against  such  person.'^  It  may  be  the  dubject  of  remark  to  the 
jury  where  magistrates  have  so  acted,  bat  a  statement  of  the 
prisoner,  whether  to  an  ordinary  witness,  a  policeman,  or  a 
magistrate,  is  not  to  be  excludea  upon  the  mere  ground  of  its 
having  been  elicited  by  a  question. 

T,  Chambers,  in  reply. — To  interrogate  a  prisoner  is  a  mode  of 
trial  utterly  inidmissiole  before  judges  of  Oyer  and  Terminer 
and  Gaol  Delivery,  and  therefore  still  more  objectionable  before 
prdinary  justices  of  the  peace. 

Wilde,  C.  J. — I  think  I  ought  not  to  receive  this  evidence, 
and  I  reject  it  upon  the  general  ground  that  magistrates  have  no 
right  to  put  questions  to  a  prisoner  with  reference  to  any  matters 
having  a  bearing  upon  the  charge  upon  which  he  is  brought 
before  them.  The  law  is  so  extremely  cautious  in  guarding 
against  anything  like  torture,  that  it  extends  a  similar  principle 
to  every  case  where  a  man  is  not  a  free  agent  in  meeting  an 
inquiry.  If  this  sort  of  examination  be  admitted  in  evidence,  it 
is  nard  to  say  where  it  might  stop.  A  person  in  custody,  or  in 
other  imprisonment,  questioned  by  a  magistrate,  who  has  power 
to  commit  him  and  power  to  release  him,  might  think  himself 
bound  to  answer  for  fear  of  being  sent  to  gaol.  The  mind  in 
such  a  case  would  be  likely  to  be  sheeted  by  the  very  influences 
which  render  the  statements  of  accused  persons  inadmissible. 

The  evidence  was  accordingly  rejected. 

Verdicty  Not  guilty. 


Bbo. 

V, 

Bbnjamw 
Ps'i'iir. 

Evidence-^ 
Prticmert 
itatement. 
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HOME  CIRCUIT. 

Kent  Lent  Assizes. 

March  19,  1850. 

(Before  Mr.  Jaetice  Maule.) 

Beq.  v.  Robert  Milleb.  (a) 

Practice^^Depositions. 

The  depasitton  of  a  witness  absent  from  illness,  to  be  admissible  under  stat. 
11  J- 12  Vict.  c.  42,  5.  17,  must  be  regular,  and  appear  to  have  been 
regularly  taken  upon  the  face  thereof  and  cannot  be  proved  by  extraneous 
evidence  to  have  been  properly  taken  in  fact, 

THE  prisoner,  Robert  Miller,  was  indicted  for  burglary  in  the 
house  of  Thomas  AUchin,  in  the  parish  of  Dartford,  and 
stealing  a  quantity  of  silver  and  copper  coin,  which  were  specified, 
amounting  to  4Z.  8^.,  the  moneys  ox  the  said  Thomas  Allchm. 

It  was  proved  that  the  prosecutor,  who  had  been  examined  before 
the  magistrate  at  Dartford  at  the  time  when  the  prisoner  was  com- 
mitted for  trial,  was  so  ill  as  to  be  unable  to  travel,  and  it  was  pro- 
posed by  BosBj  for  the  prosecution,  to  put  his  deposition  in  evidence. 

The  deposition  was  in  the  following  form : — 

Kent,  to  wit. — ^The  examination  of  ThomspS  Allchin,  of  the  parish 
of  Dartford,  taken  on  oath,  this  4th  day  of  February,  in  the  year  of 
our  Lord  1850,  at  Dartford,  in  the  county  aforesaid,  before  us, 
of  Her  Majesty'^  justices  of  the  peace  for  the  said  county, 
in  the  presence  and  heariuff  of  Robert  Miller,  who  is  charged  this 
day  before  us,  &c.  [Then  followed  the  statement  of  the  charge  on 
which  he  was  committed.] 

This  deponent,  Thomas  Allchin^  on  his  oath  saith,  &c.  [Then 
fellowed  his  deposition.] 

This  examination  was  taken  before  us,  in  the  presence  of  the 
prisoner,  at  Dartford,  on  the  day  and  year  first  above-mentioned. 

Hugh  Johnston. 

Maule,  J.  was  of  opinion  that  this  document  was  inadmissible 
under  stat.  11  &  12  Vict.  c.  42,  s.  17,  inasmuch  as  it  did  not 
purport  to  be  signed  by,  or  to  have  been  taken  before,  any  justice 
of  the  peac^  for  the  county  in  which  the  prisoner  was  examined 
and  committed  for. trial. 

Rose,  for  the  prosecution,  offered  to  show  that  Hugh  Johnston, 
whose  name  was  signed  to  the  deposition,  was  a  magistrate,  and 
acting  as  such  when  the  examination  was  taken ;  but 

(a)  Reported  bj  PiuL  Pabhell,  Esq.,  BArrister-at-Law. 
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Maule^  J.  said  that  such  proof  would  not  make  the  deposition  Rko. 

purport  to  be  signed  otherwise  than  it  did  purport,  and  rejected  ^^.3*'^^ 

the  evidence.  MiliI"^ 

The  prisoner  was  undefended.  — 

Verdict,  Not  guilty. 


HOME  CIRCUn. 

Kent  Lent  Assizes. 

March  2o,  1850. 

(Before  Mr.  Justice  Maule.) 

Reo.  v.  Geobqe  Kipps.  (a) 

Abduction — 9  Oeo.  4,  c.  31,  «.  20. 

It  18  no  answei'  to  an  indictment  under  stat.  9  Geo.  4,  c.  31,  8.  20,  for  taking 
awoij  a  girl  under  the  age  of  sixteen  yeare,  to  shoto  that  the  girl  alleged  to 
be  abducted  wtnt  voluntarilg  from  her  home  in  consequence  of  the  persuaMons 
of  the  prisoner,  to  a  place  at  some  distance,  where  she  met  the  piHsoner,  and 
whence  she  went  away  with  him  without  any  reluctance. 

Semble,  the  marginal  abstract  of  Beg.  v.  Meadows  (1  Oar.  &  E.  399),  is  not 
law. 

THE  prisoner  was  indicted  under  the  stat.  9  Greo.  4,  c.  81^  s.  20> 
for  abduction^  in  taking  away  one  Charlotte  JeSery,  a  girl 
of  the  age  of  fifteen  years^  out  of  the  possession  and  against  the 
will  of  William  Jeffery^  her  father.  In  the  second  count  the 
offence  was  laid  to  consist  in  taking  Charotte  Jeffery^  out  of  the 
possession  and  against  the  will  of  Sarah  Jeffery^  her  mother^  and 
in  the  third  count  the  girl  was  alleged  to  have  been  taken  out  of 
the  possession  and  against  the  will  of  both^  William  and  Sarah^  the 
father  and  mother  of  the  girl. 

It  appeared  by  the  evi&nce  that  the  girl,  Charlotte  Jeffery,  was 
between  fifteen  and  sixteen  years  of  age,  that  the  defendant  wqa  a 
married  man  of  about  forty  years  of  age,  who  had  for  several 
months  corresponded  with  the  girl,  and  paid  her  the  attentions  of 
a  lover,  and  had  endeavoured  to  persuade  her  to  leave  her  home, 
where  she  was  living  with  her  mther  and  mother,  and  go  away 
with  him.  He  ultimately  prevailed  upon  her,  and  made  an 
engagement  with  her  to  meet  him  on  Sunday  evening,  the  18th  of 
November,  at  the  churchyard  gate  of  the  church  of  the  village,  where 
they  were  both  living,  wluch  accordingly  she  did,  when  they  both  left 
the  village  together.  The  appointment  for  this  meeting  had  been 
made  by  mutual  consent  some  days  previously.    The  girl  took 

(a)  Reported  by  Paul  ParmblLi  Eaq.,  Barriiter-at-Ltw. 
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Reo.       with  her  a  bundle  of  clothes  and  a  little  money.     After  cohabiting 

^'         with  the  prisoner  two  or  three  days,  she  was  found  with  him  by 

Kim."      ^^^  frienos  at  Sheemess,  a  place  at  a  considerable  distance  from 

-—        where  the  girl  and  the  prisoner  had  previously  lived.     There  was 

Geo.  4,  cTl  ^^  suggestion  of  any  force  or  fraud  used  by  the  prisoner  in  inducing 

s.  20.'    '  the  gin  to  consent  to  elope  with  him. 

Campbell  for  the  prisoner,  submitted  that  there  was  no  '^  taking 
away^^  of  the  girl  by  the  prisoner  within  the  meaning  of  the  act  of 
Parliament.  It  appeared  that  she  voluntarily  went  to  meet  him, 
and  of  her  own  &ee  will  eloped  with  him.  In  Beg.  v.  Meadoioa 
(1  Car.  &  Kir.  399),  Parke,  B.  and  Coleridge,  J.  held,  that  where 
the  girl  went  away  voluntaiily  with  the  prisoner,  having  been  met 
in  the  road,  and  not  going  immediately  from  her  home,  the  case 
was  not  within  the  statute. 

Deeded  for  the  prosecution. — The  marginal  note  of  that  case  is 
inconsistent  with  Reg.  v.  Robins  (1  Car.  &  Kir.  456.)  Besides, 
there  is  nothing  in  the  language  of  the  statute  to  require  such  a 
forced  construcmon.  In  Reg.  r.  Biswell  (2  Cox.  Crim.  Cas.  279), 
the  girl  quitted  the  house  with  the  prisoner  in  consequence  of  a 

S reposition  to  elope  which  emanated  from  the  girl  herself,  after  a 
eclaration  by  her  to  him  that  she  would  leave  the  house  alone,  yet 
it  was  held  that  the  prisoner  was  properly  convicted  of  abduction. 
Campbell,  in  reply. — There,  there  was  a  taking  from  the  house ; 
here,  there  is  no  taking  from  anywhere.    They  meet  in  the  street 
and  go  off  together. 

Maule,  J. — If  the  construction  apparently  put  upon  the  statute 
in  Reg.  v.  Meadows  be  the  right  construction,  the  act  can  hardly 
ever  be  violated,  except  in  the  case  of  children  in  arms.  It  rarely 
or  never  happens  that  the  abductor  carries  away  a  girl  of  fourteen 
or  fifteen  in  his  arms,  or  upon  his  back,  so  that  such  an  interpre- 
tation  would  make  the  statute  inoperative.  The  law  throws  a 
protection  about  young  persons  of  the  sex  and  within  the  age 
specified  by  the  statute.  It  has  been  determined  by  the  Legislature 
that  at  that  age  voung  females  are  not  able  to  protect  themselves, 
or  give  any  bindmg  consent  to  a  matter  of  this  description.  It  is 
therefore  quite  immaterial  whether  the  girl  abducted  consent  or 
not ;  if  her  family,  that  is  to  say,  those  who  under  the  statute  may 
lawfully  have  the  possession  and  control  over  her,  do  not  consent 
to  her  departure,  the  offence  is  completed,  (a)     Verdict,  ChuiUy. 

Sentence,  Two  years'  imprisonment :  to  pay 
a  fine  of  bOL,  and  to  be  further  imprisoned 
till  the  fine  be  paid. 

(a)  The  real  ficU  of  the  case  of  Rw,  t.  Meadow  (I  Gar.  &  Ku,  399}  do  not  warrant  the 
marginal  note.  The  defendant  there,  Mary  Ann  Meadows,  was  a  girl  who  had  formerly  been 
a  ichooI-feUow  of  Allen,  the  girl  alleged  to  hare  been  abdncted,  and  was  probably  Tory  little 
older  than  Allen  henelf.  Allen  wu  ont  at  aerrioe,  and  bad  been  aent  npon  an  emmd  by  her 
mistreaa,  Mn.  Tombs.  As  she  was  returning  she  met  Mary  Ann  Meadows,  who  prepoeed  to 
her  to  aooompany  her  to  London,  npon  a  representation  that  Mrs.  Meadows,  her  motner,  wanted 
a  serrant  and  WMild  engage  her.  They  both  then  went  away  together  at  onoe.  If  this  had 
been  held  to  be  abdoction.  any  two  sohool-girls  playing  tmant  ia  oompuy  ought  hare  bean 
indictod  rospeotifelyi  eaoh  for  i&>dactiog  the  other. 
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HOME  CIRCUIT. 

Kwsn  LsNT  Assizes. 

Monday,  March  25,  1850. 

(Before  Mr.  Justice  Maule.) 

Beg.  v.  James  Tafis.  (a) 

EmhezzUmeTU-'^Benefit  Society. 

A  member  of,  and  secretary  to,  a  benefit  society ,  denving  a  pei'  centage 
from  the  funds  of  t/ie  society,  received,  in  the  course  of  his  duty,  certain 
moneys  from  the  members  of  the  society,  tvhich  it  was  his  duty  to  pay 
into  an  account  in  the  savings  bank,  kept  in  the  names  of  certcun  other 
members  of  the  society.  Instead  of  paying  the  money  into  the  bank,  he 
cqtpropriated  it. 

Held,  theit  he  could  not  be  convicted  of  embezzling  the  money  vpon  an 
indictment  enlarging  him  to  be  the  servaut  oj  "A,B,  and  others,"  and 
laying  the  money  to  be  that  of'A.B,  and  others,"  A.B.  being  an  ordinary 
member  of  the  society, 

JAMBS  TAFFS  was  indicted  for  embezzlement.  The  1st 
count  of  the  indictment  alleged  that^  upon  the  27th  of  June^ 
A.D.  1849^  the  prisoner  was  clerk  and  servant  to  James  Dean  and 
others,  and,  bemg  such  servant,  feloniously  did  embezzle  the  sum 
of  702.  which  he  had  received  on  account  of  his  said  masters.  The 
2nd  count  charged  him  in  the  same  manner  with  an  embezzlement  of 
the  sum  of  6^.  8d.  within  six  months  of  the  committing  of  the  felony 
in  the  1st  count  mentioned.  The  3rd  count  charged  a  larceny 
of  70  sovereigns,  140  half-sovereigns,  &c.,  &c.  (describing  the  coin 
requisite  to  make  up  the  sum  of  701.  in  every  possible  manner),  the 
moneys  of  James  Dean  and  others.  The  4th  count  was  similar 
with  reference  to  a  sum  of  6s.  8d. 

It  appeared  that  James  Dean,  the  prisoner,  and  a  oreat  many 
other  persons,  were  members  of  ''  The  United  Kentisn  Brothers 
Benefit  Society ,''  holden  at  Chatham,  in  Kent.  The  prisoner  was 
employed  as  secretary  to  the  society,  and  it  was  his  duty,  as  such, 
to  receive  and  pay  into  the  savings  bank,  or  deposit  in  the  box  of 
the  society,  aU  the  subscriptions,  fines,  and  other  payments  of 
members  of  the  society.  The  society  was  unenrolled,  and  there  were 
no  trustees.  James  Dean  was  an  ordinary  member  of  the  society. 
The  prisoner  received,  as  a  remuneration  for  doing  the  work  of 

(a)  Reported  by  Paul  PABiiBtit*,  Eiq.,  Barriiter-al-Law. 
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Reg.       secretary,  2d.  per  head  per  quarter,  upon  every  member  of  the 

^'  society,  including  himself. 

AMKs^AFFs.      ,pj^^  accouut  was  kept  in  the  savings  bank  in  two  books,  and 

Embezzlement-  two  separate  accounts,  each  in  the  name  of  four  different  members. 

Benefit  Boaety.  who  were  called  the  steward  for  the  year,  as  depositors,  and  who 

were  changed  from  time  to  time.      Of  the  stewards  for  the  year, 

four  served  for  each  six  months,  and  it  was  their  duty,  at  the 

monthly  meetings,  which  were  held  on  the  first  Monday  in  each 

month,  to  boUect  the  subscriptions  in  the  room  of  meeting  from  all 

the  members,  and  to  hand  them  to  the  secretary,  whose  duty  it 

was  to  receive   them,  and   dispose   of   them    according  to  their 

*    amount.      If  the  amount  collected  exceeded  hh  after  a  certain 

deduction  for  what  was  called  the  sick  stock,  it  was  the  duty  of 

the  secretary  to  carry  it  to  the  savings  bank  on  the  following 

Saturday ;  if  it  were  under  hi,  his  duty  was  to  put  it  into  a  bag 

in  the  society's   box,  which   was  kept  at  the  house  where  the 

meetings  were  held.      The  box  had  three  different  locks :  two  of 

the  keys  were  in  the  hands  of  the  stewards,  the  other  in  those  of 

the  secretary.     The  box  could  not  be  opened  without  all  three 

keys.    When  the  money  was  in  the  savings  bank  the  secretary 

had  no  control  over  it. 

It  was  discovered,  in  June,  1849,  that  about  50Z.  which  had 
passed  through  the  prisoner's  hands  in  the  few  preceding  months, 
and  which  ought  to  have  been  carried  to  the  savings  bank,  had 
not  been  so  carried,  and  was  deficient. 

Parnell,  for  the  prisoner,  objected  that  the  indictment  could  not 
be  sustained.  First,  The  prisoner  was  not  the  servant  of  ''  James 
Dean  and  others,''  for  "otners"  must  of  necessity  include  himself. 
He  cannot  be  his  own  servant,  or  the  servant  of  the  rest  of  the 
members  of  the  society.  He  is  a  partner  with  them,  and  the  money 
alleged  to  be  embezzled  being  the  money  of  ^'  James  Dean  and 
others,"  is  his  own  money.  Secondly,  This  cannot  be  embezzlement, 
for  the  money  alleged  to  be  embezzled  was  never  out  of  the  pos- 
session of  the  supposed  masters,  whereas  embezzlement  is  of  money 
which  is  never  brought  actually  into  the  possession  of  the  master. 
Here  the  money  passed  from  the  members  to  the  stewards,  who 
are  also  members  of  the  society,  and  thence  to  the  prisoner,  who 
is  also  a  member;  in  all  these  steps,  the  money  was  throughout  in 
the  actual  or  constructive  possession  of  '^  James  Dean  and  others." 
Knapp  and  F,  Smith  for  the  prosecution. — This  case  is  within 
the  principle  of  the  decided  cases.  Though  a  member  of  the 
society,  the  prisoner  may  still  be  a  clerk  or  servant  to  it,  if 
employed  in  that  capacity,  and  the  mode  of  his  remuneration  is 
immaterial.  The  payment  to  him  of  2d.  per  head  for  each  member 
is  sufficient  to  make  him  a  servant :  {Rex  v.  Hartey,  B.  &  B.  139 ; 
JRe.K  V.  Hall,  1  Mood.  C.  C.  474.)  Secondly,  Though  this  was 
the  society's  money  in  course  of  transit  to  the  members  of  the 
society,  in  whose  names  it  was  to  be  entered  at  the  savings  bank ; 
this  is  embezzlement:  {Bex  v.  Headge,  2  Leach,  1033;  S.  C. 
B.  &  B.  160;  Beg.  y.  Masters,  1  Den.  0.  C.  332.) 
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Pamell,  in  reply. — In  Rex  v.  Hall,  the  prisoner  was  alleged  to        Bbo. 
be  the  servant  of  the  trustees  of  the  society  who  were  not  mem-  j^^'j^j^^^ 
oers.     In  Rex  v.  Headge,  the  money  was  in  the  hands  of  a  third         — 
party  distinct  from  the   master,   and  in  transit  to  the  master.  ^JjJ?*^?^" 
''James  Dean"  is  not  a  steward  or  depositor,  so  that  '' James  ^^-^ '''''**^* 
-Dean  and  others  "  can  only  mean  the  other  members  of  the  society. 

Maulb,  J. — These  objections  must  prevail.  The  business  of 
the  prisoner  was  to  receive  the  money,  and  pay  it  into  the  savings 
bank  in  the  name  of  some  members  of  the  society.  He  is  alleged 
to  be  servant  to  James  Dean  and  others,  but  he  is  no  otherwise 
servant  to  James  Dean  and  others  than  as  interested  with  them  in 
the  fund,  and  as  doing  something  for  the  benefit  of  the  whole 
society.  '*  Dean  and  others  '^  are  in  no  special  position  as  masters 
to  him ;  he  is,  rather,  in  the  nature  of  a  partner,  having  an  advan- 
tage over  the  other  partners,  by  reason  of  an  allowance  to  him  for 
doing  more  of  the  work  than  the  others  do.  The  money  is  not 
the  money  of  James  Dean  and  others,  except  in  so  far  as  it  is  the 
money  of  the  prisoner  and  James  Dean  and  some  other  persons. 
Before  the  st-atnte  7  Geo.  4,  c.  64,  s.  14,  which  enabled  the  persons 
framing  an  indictment  to  describe  partners  as  ^'others,*'  the 
names  of  all  the  members  of  this  society  must  have  been  set  out. 
If  the  name  of  the  prisoner,  or  of  any  other  member,  had  been 
omitted  in  the  enumeration  of  the  members,  there  would  have 
been  a  failure  in  the  proof.  If  the  name  of  the  prisoner  had  been 
inserted,  the  indictment  would  have  been  bad  on  its  face,  for  it 
would  have  charged  the  prisoner  with  embezzling  his  own  money. 

Verdict,  Not  guilty. 
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COMMISSION  OF  OYER  AND  TERMINER,  AND 
GENERAL  GAOL  DELIVERY  FOR  THE  COUNTY 
OF  THE  CITY  OF  DUBLIN. 

December  19  and  22,  1848. 

(Before  Pbrbin,  J.,  and  Richabds,  B.) 
Reg.  v.  Charles  Gavan  Ddppt.  (a) 

Indictment — Practice^^QuaUJication  of  grand  juror ^^Plea  in  abatement — 

Pleading  two  pleas  at  the  same  time. 

The  prisoner  pleaded  in  abatement  that  one  of  the  grand  Jurt/,  P.  B,,  by  xchom 
the  indictment  ivas  found  a  true  bill,  was  not,  at  the  time  of  his  being  sworn 
upon  the  grand  inquest,  nor  at  the  time  of  the  finding  the  bill  of  indictment 
a  true  bill,  "An  inhabitant  of  the  county  of  the  city  of  Dublin,  or  resident 
wiHiin  the  same,  or  a  freeman  of  the  city  of  Dublin,  or  a  burgess  of  the  said 
city,  or  seised  or  possessed  of  or  entitled  to  any  property  within  the  said 
county  of  the  city,  in  respect  of  which  he,  the  said  P,  B,,  was  liable  to  be 
rated  to  the  relief  of  the  poor,  or  for  county,  parish  or  municipal  rates  or 
taxes. 

Held,  on  demurrer,  tJiat  the  plea  was  bad,  inasmuch  as  it  did  not  negative  the 
existence  in  the  grand  juror  of  eveiy  possible  qualification,  and  he  might 
consistently  therewith  be  a  good,  honest  and  lawfrd  man  of  the  county  of  the 
city  of  Dublin, 

Semble,  that  to  an  indicttnent  two  separate  pleas  may  be  pleaded  in  abate- 
ment, 

Semble,  also,  per  Pebbik,  J.,  that  the  statute  ofB^4t  Will,  4,  c.  91,  applies 
to  grand  juries  at  Commissions  of  Oyer  and  Terminer  and  General  Oaol 
DeUveiy, 

Plea  in  ^T^HE  court  having  refused  the  motion  to  quash  the  indictment 

abatement.  J-  in  this  case,  the  prisoner,  upon  being  called  on  to  plead, 
tendered  the  two  following  pleas  in  abatement,  which  he  duly 
verified  by  affidavit :  ''  And  now  on  this  day,  that  is  to  say, 
Monday,  the  18th  day  of  December,  in  the  year  of  our  Lord 
1848,  the  said  Charles  G^van  Duffy,  being  led  to  the  bar  of 
the  court  here  by  the  High  Sheriff  of  the  county  of  the  city 
of  Dublin,  and  having  heard  the  said  supposed  indictment  read, 
protesting  that  he  is  not  guilty  of  the  offences  in  the  said  sup- 
posed indictment  specified,  or  any  of  them;  for  plea  in  abate- 
ment nevertheless  saith  that  he  ought  not  to  be  compelled  to 
answer  the  said  supposed  indictment,  and  that  the  same  ought  to 

(a)  Reported  by  W.  St.  Lbobb  Babixotov,  Eeq.,  Barrister-at-Law. 
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be  quaahed^  because  be  saitb  that  Walter  Sweetman^  one  of  the       Bi^o. 
jurors  aforesaid^  by  whom  the  said  supposed  indictment  was  found      _  "• 
a  true  bill  as  aforesaid^  was  not^  at  the  time  of  his  being  sworn  on  gavav  Duffy. 
the  grand  inquest  aforesaid^  nor  at  the  time  of  his  finding  the  said    p^^ 
supposed  indictment  a  true  biU^  as  aforesaid^  an  inhabitant  of  the    cratJ'jwy, 
county  of  the  city  of  Dublin,  or  resident  within  the  same,  or  a 
freeman  of  the  city  of  Dublin,  or  seised  of  any  estate  of  freehold 
in  the  said  county  of  the  city  of  Dublin,  and  this  ho  the  said  Charles 
Gavan  Duffy  is  ready  to  verify;  wherefore  he  prays  judgment  of 
the  said  indictment,  and  that  the  same  may  be  quashed,  and  so  forth. 

'^  And  for  a  further  plea  in  this  behalf,  the  said  Charles  Gavan 
Duffy,  protesting  as  he  hath  above  protested,  saith  that  he  ought 
not  to  be  compelled  to  answer  the  said  supposed  indictment,  and 
that  the  same  ought  to  be  quashed ;  because  he  saith  that  Patrick 
Boylan,  another  of  the  jurors  aforesaid  by  whom  the  said  supposed 
bill  of  indictment  was  found  a  true  bill,  as  aforesaid,  was  not,  at  the 
time  of  his  being  sworn  on  the  grand  inquest  aforesaid,  nor  at  the  Piea& 
time  of  his  finding  the  said  supposed  indictment  a  true  bill,  as 
aforesaid,  an  inhaoitant  of  the  county  of  the  city  of  Dublin,  or 
resident  within  the  same,  or  a  freeman  of  the  city  of  Dublin,  or  a 
burgess  of  the  said  city,  or  seised,  or  possessed  of,  or  entitled  to  any 
lands,  tenements  or  hereditaments  within  the  said  county  of  the 
city,  for  any  estate  of  freehold,  or  any  less  estate,  or  entitled  to  any 
property  within  the  said  countv  of  the  city,  in  respect  of  which  he, 
the  said  Patrick  Boylan,  was  liable  to  be  rated  to  the  relief  of  the 
poor,  or  for  county,  parish  or  municipal  taxes,  and  this  he  the 
said  Charles  Gavan  Duf^  is  ready  to  verify ;  whereupon  he  prays 
judgment  of  the  said  indictment,  and  that  the  same  may  be 
quashed,  and  so  forth/' 

To  both  these  pleas  demurrer  by  the  Attorney-General— Joinder 
in  demurrer. 

December  19. 

Before  the  demurrer  was  argued.  Butt,  Q.C.  applied  to 
the  court  that  the  Attomey-Greneral  might  be  compelled  to  take 
some  course  with  reference  to  the  indictment  pending  against  the 
prisoner  in  the  county. 

The  AUomey^Oeneral. — If  the  pleas  in  abatement  to  the  indict-  The  Attorney, 
ment  found  by  the  city  mrand  jury  are  held  good,  it  will  have  the  ^^^  ^^^  *^ 
effect  of  quashing  that  mdictment,  therefore  the  crown  ought  not  *"*^°' 
at  this  stage  of  the  proceedings  to  be  compelled  to  take  any  par- 
ticular course  as  to  the  indictment  found  in  the  county.    There  is 
no  intention  of  harassing  the  prisoner.     If  the  general  issue  had 
been  pleaded,  and  a  trial  could  be  had  upon  the  city  indictment, 
the  case  would  be  different. 

PlSRiN,  J. — We  will  not  now  call  upon  the  crown  to  quash  the 
county  indictment,  but  will  hear  the  argument  of  the  demurrer. 

The  Attomey-Oeneral  {Monahan),  in  support  of  the  demurrer.— 
This  course  is  objectionable  in  point  of  form,  for  the  prisoner  has  no 
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Bbo.       right  to  plead  two  separate  pleas  (1  Chit.  C.  L.  434.)  In  Archbold's 
*'•  Pleading  in  Civil  Cases,  305,  2nd  edit.,  under  the  head  of  Plea  in 

GAVi^DuFFT.  Abatement,  it  is  laid  down  that  a  defendant  shall  not  plead  two  pleas 
-7-        in  abatement,  which  go  to  the  whole  declaration,  and  in  Comyn's 
Gi^djuTM,    ^^8'  ^^^'     ^'  Abatement,"  I.  3,  it  is  laid  down  that  a  party  shall  not 
plead  two  pleas  in  abatement.  But  the  pleas  are  bad  in  substance. 
The  prisoner  states  by  his  plea  that  at  the  time  the  bill  was  found 
a  true  bill  as  aforesaid,  Patrick  Boylan  was  not  an  inhabitant  of  the 
county  of  the  city'  of  Dublin,  or  resident  within  the  same,  or  a 
freeman  of  the  city  of  Dublin,  or  a  burgess  of  the  said  city,  or 
seised  or  possessed  of  any  lands,  tenements  or  hereditaments,  within 
the  said  county  of  the  city,  for  any  estate  of  freehold,  or  any  less 
estate,  or  entitled  to  any  property  within  the  said  county  of  the  ciiy, 
in  respect  of  which  he  the  said  Patrick  Boylan  was  liable  to  be  rated 
to  the  relief  of  the  poor,  or  for  county,  parish  or  municipal  taxes. 
But  I  submit  that  residence  is  not  necessary,  and  that  at  common  law 
there  is  no  qualification  for  a  grand  juror  at  a  commission  of  Oyer 
aud  Terminer,  except  that  he  should  be  probiLs  et  legalia  homo.    It 
is  not  necessary  that  he  should  reside  in  the  county,  nor  that  he 
should  be  a  freeholder;  and  even  if  it  be  wrong  of  the  sheriff  to  sum- 
mon him,  still  it  is  not  objectionable  in  this  way  :  there  is  no  allega- 
The  Attorney-   ^^^^  here  that  Mr.  Boylan  is  not  liber  et  legalia  homo  ;  a  plea  of  this 
General  for  the  kind  must,  to  be  Sustained,  negative  all  the  qualifications  which 
crown.  would  render  a  party  competent,  and  it  is  quite  consistent  with  this 

plea,  that  this  gentleman  is  a  merchant  carrying  on  business  with 
his  partner,  but  not  residing  in  Dublin,  and  though  he  might  have 
no  rateable  property  in  Dublin,  still  he  might,  consistently  with 
anything  idleged  by  the  prisoner,  well  be  described,  as  he  is  in 
the  sherifPs  return  annexed  to  the  writ,  as  of  Orafton  Street, 
in  the  City  of  Dublin,  Merchant :  (2  Hale  P.  C.  154, 155.)  In  p.  154 
he  gives  the  forms  of  precepts  for  summoning  a  grand  jury. 

In  the  precedents  it  is  said  that  he  shall  summon  to  sessions  of 
peace  jurors  qiborum  quilibet  habeat  40^.  de  terria  et  tenementia 
liberi  tenementi  ;  but  in  Commissions  of  Oyer  and  Terminer  the  form 
of  precept  given  is  proboa  et  legalea  hominea  de  quolibet  hundredo 
comitatu  prcedicto  ad  inquirendum,  SfC,  quoe  ex  parte  domini  regia 
adtuncet  ibidem  eia  inpurgerentur  quam  atioa  viginti  qudtuor  proboa  et 
legalea  hominea  de  com^  prcedicf  adfaciend.^  Juratam  inter  dominum 
regem  et  priaonea  prcedictoa,  omitting  the  freehold  qualification,  and 
that  precedent  is  taken  from  Coke's  Entries,  fol.  55,  a.  Now  it  is 
a  little  remarkable  that  this  doctrine  of  their  being  freeholders  has 
been  overruled  by  the  judges  in  England:  (Russell  &  E.  177.) 
[Pebbin,  J. — ^What  is  the  name  of  the  case  ?]  There  is  no  name 
to  it.  It  was  a  case  laid  before  the  judges  for  the  regulation  of 
the  practice,  and  it  was  decided  that  it  was  not  necessary  that  there 
should  be  freeholders  upon  the  grand  jury.  In  Sheridan^a  and 
Kirwan'a  case  (31  St.  Tr,  575),  which  was  an  indictment  found 
by  the  grand  jury  of  the  city  of  Dublin  in  the  Queen's  Bench,  and 
in  which  case  one  of  your  lordships  was  counsel,  it  was  held  not 
to  be  a  necessary  qualification.     There  was  a  plea  in  abatement 
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tliat  many  of  the  grand  jurors  were  not  freeholders.     In  the  argu-        Beo. 
ment  it  was  conceded,  npon  the  authority  of  the  doctrine  in  H^e,         ^* 
P.O.  (155,  edit,  of  1800),  that  a  freehold  was  a  necessary  qualifica-  gavak  Duffy. 
tion  for  a  grand  juror  in  a  county  at  large,  but  it  was  contended    j^jT'TT 
by  the  Attorney-General  that  in  the  city  it  was  sufficient  if  the    Grandviiy. 
grand  jury  were  freemen,  and  that  qualification  not  having  been 
negatived  by  the  plea,  the  demurrer  was  allowed.     I  admit  that  in 
that  case  the  counsel  seem  to  have  gone  all  through  on  the  opinion 
that  the  passage  in  Hale  meant,  by  "  liber  homo/^  a  freeholder,  but 

I  submit  that  the  meaning  of  liber  homo  is  a  freeman  in  contradis- 
tinction to  a  villein,  and  that  legalis  is  used  in  contradistinction  to 
an  outlaw.  Liber  does  not,  I  submit,  mean  ''  possessed  of  a  free- 
hold interest/'  and  the  old  authorities  show  that  even  in  a  county 
at  large  it  was  not  necessary  that  a  grand  juror  should  have  a  freehold. 
13th  Edw.  1,  c.  88,  intituled,  "  How  many,  what  sort  of  persons, 
shall  be  returned  in  juries  and  petit  assizes,  and  of  what  age  they 
shall  be/'  shows  this.  The  statute  21  Edw.  1,  c.  2,  '^  De  iis  qui 
ponendi  sunt  in  aasisis,'^  provides  that  the  sheriffs  shall  not  put  any 
persons  on  the  grand  jury  in  their  county,  who  have  not  lauds  to 
the  value  of  40«.,  but,  according  to  Coke's  Commentary  on  the 
statute  (2  Inst.  447,  448),  if  any  party  be  returned  contrary  to  this 

act,  he  cannot  be  challenged,  but  his  remedy  is  against  the  sheriff  J^*  ^  nT^th 
by  action ;  and  it  is  said  that  there  is  no  instance  of  an  indictment  c^^u.    ^ 
being  quashed  for  a  defect  of  a  juror,  except  a  case  under  the 

II  H.  4,  c.  9,  in  which  there  is  an  express  provision  on  the  subject, 
that  an  indictment  found  contrary  to  its  provisions,  by  disqualified 
jurors,  shall  be  void  and  revoked.  Amongst  all  the  reported  cases, 
the  only  one  of  an  application  to  quash  an  indictment  for  a  defect 
in  a  juror  being  successful,  is  Withipole'a  case  (Cro.  Car.  134 ;  S.  C. 
Sir  W.  Jones,  198.)  Coke  (8  Inst.  82)  refers  to  the  points  resolved 
in  Scarletfs  case,  at  Bury,  upon  this  statute,  amongst  which  was 
this, ''  that  where  a  person  by  fraud  was  sworn  upon  a  grand  jury, 
though  not  returned,  the  panel  was  void,  although  all  the  rest  were 
duly  returned."  Tour  lordships  will  probably  be  referred  to  a 
passage  in  Hawk.  P.  C.  (lib.  2,  c«  25,  s.  16),  which  is  the  only  one 
which  seems  to  give  a  colour  to  the  position  that  non-residence 
is  an  objection ;  he  says  the  indictment  "  must  be  found  bv  twelve 
men  at  the  least,  every  one  of  whom  ought  to  be  of  the  same 
county,  and  ought  also  to  be  a  freeman,  and  a  lawful  liege 
subject,"  and  refers  to  Flack? s  case  (2  Roll.  Eep.  82.)  ''  Flack 
was  indicted  of  murder,  and  the  indictment  was  ivquisitio  capta 
coram,  Sfc.  per  sacramentum,  and  it  does  not  say  proborum 
et  legaJdm  homin/wm,  and  it  does  not  show  what  county ;  and  for 
that  it  was  reversed."  That  is  the  whole  report  oi  the  case 
which  was  decided  in  Easter  Term,  in  the  17th  year  of  Jac.  1,  but 
where  it  came  from,  and  how  it  came  to  the  court,  does  not  appear. 
In  the  argument  in  Martin  v.  The  Queen  (3  Cox  C.  C.  318), 
lately  before  the  Queen's  Bench,  several  cases  were  referred  to,  in 
which  it  was  objected  that  they  were  not  said  to  be  probi  et  legalis 
in  some  of  which  it  was  said  to  be  a  good  objection,  and  in  some 
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Bbo.       notj  but  I  am  not  aware  of  any  case  in  which  it  has  been  decided 
*'•         that  non-residence  alone  was  a  good  objection ;  it  was  not  alleged 
Gavax  Dunrr.  ^  Kirwan's  case  that  it  was  necessary.    In  the  Statute  of  Additions 
—7         (1  Hen.  5,  c.  5),  it  is  enacted,  that  "in  every  original  writ,  &c. 
^^M^^.    additions  shall  be  made  of  their  estate,  or  degree  or  mystery,  and 
of  the  towns  or  hamlets  or  places  and  coanties  of  the  which  they 
were  or  be,  or  in  which  they  oe  or  were  conversant.'*    But  suppose 
that  we  take  this  statement  of   Hawkins  out  of  the  case,  this 
gentleman  may  be  very  well  described  as  he  is  on  the  panel,  as  a 
good  and  lawful  man  of  the  city  of  Dublin,  though  he  does  not 
reside  there ;  he  may  be  Mr.  Boylan,  of  Graf  ton-street,  in  the  city 
of  Dublin,  carrying  on  trade  in  Dublin  with  his  father,  and  may 
himself  reside  in  Kingston  or  Ba.thmines.   [In  answer  to  the  court, 
the  Attorney-General  admitted  that,  in  the  case  of  petty  prors, 
residence  was  necessary,  as  had  been  held  in  a  recent  case  m  this 
court.]     Those  statutes  which  have  been  passed  directing  sheriffs 
to  return  persons  of  certain  property  on  juries,  whether  they  have 
been  repealed  or  not,  were  merely  for  the  ease  of  jurors.    The 
present  Jury  Act,  3  &  4  Will.  4,  c.  91,  does  not  refer  to  grand 
■jurors  at  Commissions  of  Oyer  and  Terminer,  and  there  is  nothing 
m  the  statute  to  show  what  the  qualification  of  a  grand  juror  is  to 
The  AttonMj-  ^^>  ^^ad  it  is  confined  to  juries  for  the  trial  of  '^  issues  *'  and  grand 
General  for  the  juries  at  sessions  of  the  peace.     It  may  be  argued  that  the  3rd 
"^^*  section  uses  general  words  which  would  extend  to  all  grand  jurors, 

but,  being  used  in  a  limited  sense  in  the  1st  section,  the^  must,  I 
submit,  have  the  same  meaning  in  the  3rd.  It  also  provides  what 
shall  be  causes  of  challenge,  but  it  does  not  provide  that  any  objec- 
tion can  be  taken  to  an  indictment  on  the  ground  of  an  objection  to 
a  grand  juror.  I  argue  from  that,  that  it  does  not  apply  to  grand 
juries,  or  that,  if  it  does,  the  provisions  are  only  directory  to  the 
sheriSi  and  that  it  is  not  the  intention  that  the  proceedings  at  an 
assizes  should  go  for  nought  where  a  man,  apparently  perfectly 
competent,  has  been  a  grand  iuror,  as  in  the  present  case,  at  the 
end  of  an  assizes,  and  when  (as  I  believe  is  the  case  here)  the 
grand  jury  have  been  discharged ;  in  every  one  of  the  statutes 
which  regulate  the  qualifications  of  grand  jurors  (6  &  7  Will.  4, 
c.  116,  s.  31 ;  7  Win.  4,  and  1  Vict.  c.  2,  s.  9) ;  there  is  a  pro- 
vision that  an  omission  by  the  sheriff  shall  not  vitiate  an  indict- 
ment, and  if  otherwise,  it  would  be  very  inconvenient,  for  a 
number  of  gentlemen  are  called,  of  whom,  until  they  are  called  in 
court,  correctly  described,  a  party  can  know  nothing :  the  sheriff 
returns  whom  he  pleases.  Most  of  the  old  statutes  on  the 
subject  have  been  repealed  by  the  3  &  4  Will.  4,  c.  91.  The  only 
statute  now  in  force  on  the  subject,  where  a  property  quali- 
fication is  required  of  a  grand  juror,  is  the  26  Geo.  3,  c.  14 ;  and, 
under  that,  he  is,  by  the  3rd  section,  before  he  is  sworn,  to  be  inter- 
rogated as  to  the  amount  of  his  property :  (Hayes  Cr.  L.  356.) 
Sheridan's  ease  decided  that  an  objection  cannot  be  taken  to  a 
particular  grand  jury  by  challenge.  This  might  occur :  a  party 
might  have  property  in  a  county  at  the  time  of  receiving  the  pre- 
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cept>  then^  just  before  lie  is  about  to  be  called^  he  mi^ht  change        Rao. 
his  residence  and  thus  frustrate  the  proceedings.     Therefore,  ^     «   ** 
subuut  that  the  provisions  of  this  statute  are  merely  directory,  and  qxyax  DuFrr. 
that  this  objection  does  not  vitiate  the  indictment,  and  that  where 
it  is  otherwise^  as  in  the  case  of  the  statute  of  Henry,  it  is  expressly 
so  stated.    Beg.  y.  Whitehead  (1  Cox  C.  C.  199)  may  be  cited  at 
the  other  side^  but  it  is  not  an  authority  on  this  question.     It  was 
decided  on  a  different  point ;  on  the  whole,  I  submit  that  the  pleas 
are  bad^  being  double,  and  also  bad  in  substance,  and  that  there- 
fore we  are  entitled  to  judgment  upon  them. 

John  (yHagaftj  contra.— First,  as  to  the  form  of  these  pleas  there  O'Htgm  for 
is  this  distinction  between  a  dilatory  and  a  peremptory  plea,  that      P''«>ner. 
the  former  may  contain  double  matter.     In  2  Hawk.  P.  C.  266, 
edit,  of  1824,  referring  to  the  Year  Book,  4  Hen.  6,  fol.  15,  "there 
seems  to  be  no  doubt  but  that  if  a  defendant  in  an  appeal,  or  even 
in  an  indictment  of  felony,  think  it  proper  to  make  use  of  never  so 
many  pleas  or  exceptions  of  this  kind,  requiring  all  of  them  the 
same  kind  of  trials  he  may  take  advantage  of  them  all,  unless  they 
be  repugnant  to  one  another.^'    In  8heridan*8  case  (81  St.  Tr.  548), 
two  pleas  were  pleaded  in  exactly  the  same  way  as  we  have  put 
them  in  here,  and  Mr.  Saurin,  the  then  Attomey-Oeneral  admitted 
that  in  one  plea  several  matters  might  have  been  pleaded  in  abate* 
ment.     The  cases  cited  by  the  Attomey-Oeneral  were  civil  cases, 
but  the  contrary  cases  to  which  I  refer  were  criminal   cases. 
Now^  as  to  the  matter  of  the  plea,  I  shall  address  my  argument  to 
the  plea  put  in  as  to  Mr.  Boylan,  for  it  includes  all  that  has 
been  alleged  as  to  Mr.  Sweetman.     By  denying  that  Mr.  Boylan 
is  an  inhabitant  of  the  city  of  Dublin,  we  deny  not  merely  his 
having  a  residence,  but  also  that  he  eats  his  meals  there,  or  has 
any  occupancy.     The  word  ''inhabitant"  which  we  have  used,  is 
the  largest  which  can  be  used.    In  2  Coke  Inst.  702,  commenting 
on  22  Hen.  8,  c.  25,  the  meaning  of  the  term  "  inhabitant "  is 
described:  ^^Habitatio  didtur ab  hahendo,  quia  quipropriis  manibus 
et  mumptibus possidet  et  habet  ihi  habitare  didtur;  ''  secondly,  ''if 
a  man  dwelleth  in  a  forraigne  shire,  riding,  city^  or  toune-cor- 
poratOj  and  keepeth  a  house  and  servants  in  another  shire,  &c., 
ne  is  an  inhabitant  in  each,  &c.  within  the  statute;''  and  "thirdly, 
ex  vi  termini,  every  person  that  dwelleth  in  any  shire,  riding,  city, 
or  town-corporate,  though  he  hath  but  a  personal  residence  there, 
et  is  he  said  in  law  to  be  an  inhabitant,  or  a  dweller  there, 
servants,  &c.,  but  this  statute  extendeth  not  to  them,  but 
to  such  as  be  householders.''    He  (Coke)  conceived  that  it  did  not 
extend  to  a  servant,  but  that  it  extended  to  every  person  who  had 
a  visible  occupancy;  the  Attorney-General  has  argued  that  it  may 
be  that  Mr.  Boylan  transacts  business  as  a  merchant,  without 
having  an^  residence  in  Dublin,  but  how  could  a  man  be  a 
merchant  in  the  city  of  Dublin^  carrying  on  business,  without 
having  some  land,  tenement^  or  hereditament;    how  could  he 
have  a  place  to  store  his  goods  in  without  being  liable  to  rates  ? 
By  common  law  it  is  absolutely  necessary  that,  to  be  a  grand 
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Rbo.       juror,  there  should  be  the  possession  of  property  or  occupancy, 
.  ^'         or  that  the  person  should  prove  himself  an  inhabitant  by  residence : 
GAvrND^.  (2  Hale  P.  0.  154;  1  Chitty  Cr.  L.  333;    3  Ooke  Inst.  30,  31; 
^—        2  Hawk.  307.)     "  It  seems  clear  that  by  the  common  law,  every 
Grandnin.   indictment  must  be  found  by  twelve  men  at  the  least,  of  the 
same  couni/u/^  &c.  (2  Hawk.  P.  C.  295,  E.,  Complete  Juryman, 
11-16)';  and  in  4  Bl.  Com.  302,  the  passage  I  have  cited  from  Hale 
is  repeated.     Such  are  the  uniform  statements  of  the  text  writers, 
but  in  so  stating  they  do  not  go  beyond  the  exigency  of  the  writ 
under  which  they  are  summoned,  or  the  statement  in  the  caption, 
from  which  it  must  appear,  not  merely  that  they  are  good  and 
lawful  men,  but  also  from  the  body  of  his  county.    The  Attorney- 
General  has  contended  that  it  has  been  held  unnecessary  so  to 
allege :  Rex  v.  Forrest,  Sir  J.  Eay.  433.)    To  the  case  of  R.  v.  Oole, 
(2  Keb.  284,  292),  and  R.  v.  Sparrowhawk  (3  Keb.  807),  I  admit 
these  observations  may  in  some  degree  apply,  but  even  in  those 
cases  it  appears  the  words  "body  of  the  county,"  are  the  most 
necessary  not  to  be  omitted,  as  it  would  be  presumed,  until  the 
contrary  be  shown^  that  the  juries  were  prohi  et  legates.    But  how 
could  it  be  presumed  that  they  were  of  the  "body  of  the  county  ?" 
If  the  case  rested  merely  on  the  terms  of  the  writ,  and  the  necessity 
for  such  words  appearing  in  the  caption,  he  might  contend  that  the 
law  would  not  stultify  itself  by  tolerating  their  omission,  but  our 
argument  is  fortified  by  the  consideration  of  the  duties  cast  by  law 
O'Hagan  for     upon  grand  jurors.    They  ai-e  to  inquire  of  crimes  committed  in 
thepriaoner.     their  county,  to  present  rates,  &c.  therein,  and  their  duties  are 
essentially  local  in  their  nature,  for  they  may,  of  their  own  local 
knowledge,  present  for  a  crime,  without  any  bill  of  indictment 
having  been  sent  up  to  them.    I  need  not  cite  authorities  for  that 
proposition.    In  the  Complete  Juryman's  Guide,  p.  32,  referring  to 
the  remarks  of  Sir  John  Hawley,  Solicitor-General  in  the  reign  of 
William  the  Third,  it  is  said,  "  To  what  end  is  a  jury  to  be  re- 
turned from  the  vicinage,  as  a  man  cannot  see  by  another's  eye,  or 
hear  by  another's  ears  ? "  he  then  argues  that  they  mieht  find 
against  the  judge  of  their  own  knowledge,  being  men  oi  the  locality. 
How  can  it  be  presumed  that  the  duties  of  grand  jurors  are  to  be 
performed  by  strangers  ?    Is  it  to  be  allowed  to  the  sheriff  to  go  out 
of  the  city  oi  Dublin  into  the  county  of  Dublin  or  of  Cork,  for  where 
is  the  line  to  be  drawn  to  summon  a  ^rand  jury  f    If  any  liege  sub- 
jects of  Her  Majesty  are  admissible,  might  he  not  go  down  to  the  quay 
and  take  a  crew  out  of  any  Canadian  vessel  to  be  the  grand  inquest 
of  the  county  of  the  city  of  Dublin,  and  if  Mr.  Duffy  were  now  in- 
dicted by  such  a  crew  of  Canadian  sailors,  what  more  could  he  aver 
by  his  plea  than  he  has  done  here  ?    I  need  not  cite  authorities  to 
show  that  if  any  one  of  the  ^*and  jury  is  disqualified  the  indict- 
ment is  bad.     [PsBSiN,  J.— It  is  quite  clear.     Bichabds,  B. — ^He 
might  be  one  of  the  twelve  who  found  the  bill.     Pebrin,  J. — 
The  only  way  to  obviate  the  objection  would  be  that  the  bill 
should  be  signed  by  the  twelve  who  found  it.]    In  his  observations 
on  the  Articidi  swper  OhoHas,  stat.  84  Edw.  1,  c.  9,  Lord  Coke 
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says  there  xnnst  be  in  jurors  two  qualitiefij  viz. :  '^  two  of  the  moBt>        Rao. 
and  one  of  the  leasts  that  is  most  neare  the  place^  most  sufficient         ^' 
and  least  suspicious.'^     I  fully  admit  that  the  statutes  of  the  gavam  Odpft. 
18  Edw.  1,  c,  38,  and  21  Edw.  1,  c.  2,  were  only  intended  to  give    „.  "^_ 
relief  to  persons  summoned  on  iuries.    The  words  of  the  statute    Gr^dL^ 
are, ''  tempore  summofdtumis  infirme  vel  in  f  atria  nm  conmorantes    '"^^'^' 
in  comitatu/*  although  they  might  be  qualified  by  having  resi- 
dence or  qualification   in   both    counties,    but   it  is  absolutely 
assumed  on  the  face  of  that  statute  that  he  must  have  property 
in  the  county  to  qualify.     It  says,  ''  neither  shall  this  stotute  be 
taken  to  extend  to  great  assizes  in   which  it   behoveth  many 
times  knights  to  pass  not  resident  in  the  county  for  the  scarcity 
of  knights,  so  that  they  have  land  in  the  shire.''    At  the  great 
assizes  comrt  it  often  happened  that  the  knights,  though  having 
freehold  lands  in  the  county,  had  not  residences,  and  so  the 
assizes  might  not  be  taken,  and  therefore  the  statute  made  it 
enough  that  they  should  have  property  in  the  county ;  but  sup- 

Eosing  a  man  had  no  properiy  or  residence  in  a  county,  how  could 
e  be  vexed  by  being  summoned  f  He  might  laugh  at  the  sum- 
mons of  the  sheriff.  All  through  the  old  statutes  habitancy  and 
occupancy  must  have  been  assumed  to  be  requisite.  By  2  Hen.  5, 
stat.  2,  c.  8,  a  party  must,  to  be  a  juror,  be  possessed  of  lands  or 
tenements  to  the  yearly  value  of  40*.  This  statute,  being  general  9'^?'"  ^**' 
in  its  terms,  was  held  to  extend  to  cities,  boroughs,  and  towns,  and  ^  P^*^°^* 
being  inconvenient,  was  partially  repealed  by  the  statute  23  Hen.  8, 
c.  13,  which  is  not  in'  force  in  Irelanc^  and  which  qualified  every 
person  who  enjoyed  the  liberties  of  any  city  where  ne  dwelt,  and 
made  his  aboae.  What  was  the  necessity  for  this  statute  if  a 
sheriff  could  go  to  an  adjoining  county  for  jurors  ?  It  was  passed 
in  consequence  of  the  exigence  of  the  writ  and  the  requirements  of 
the  common  law.  In  Lord  RusselVa  case  (3  St.  Tr.  634,  folio  edit.), 
a  challenge  was  made  to  the  foreman  of  the  jury  that  he  was  no 
freeholder.  Why  not  in  that  case  have  gone  outside  the  county 
for  freeholders,  except  that  it  was  necessary  that  they  should  be 
inhabitants  f  In  Sherid^m^a  case,  the  Attorney-General  argued 
that,  in  consequence  of  the  difficulty  of  getting  freeholders  in  cities 
it  was  sufficient  if  the  jurors  were  n'eemen,  but  he  did  not  suggest 
any  other  qualification,  and  the  court,  thinking  that  that  qualifica- 
tion was  sufficient,  the  challenge  not  having  negatived  it,  was  dis- 
allowed. If  the  arg^ument  of  the  Attomey-Oeneral  in  Sheridan* s 
ease  be  correct,  the  sheriff  might  have  gone  to  Qalway  and  brought 
any  number  of  freeholders  from  it ;  and  in  those  times  of  heat  and 
acrimony,  they,  if  they  had  been  qualified,  might  not  have  been 
unwilling  to  have  come.  The  3  &  4  Will.  4,  c.  91,  prescribes  the 
qualifications  of  grand  jurors  at  quarter  sessions.  They  must  be 
resident  merchants,  freemen,  and  householders  :  (£.  v.  Adlard,  4 

B.  &  C.  772 ;  and  B.  v.  The  Inhabitants  of  North  Ourry,  4  B.  & 

C.  958.)  If  an  indictment  was  found  at  the  sessions  of  the 
peace  in  the  Recorder's  Court,  it  would  be  a  good  plea  that  the 
party  was  not  resident.    Is  it,  then,  to  be  supposed  that  the  Legis- 
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Bio.       lature  would  have  left  grand  jurors  at  the  more  important  Sessions 
^  •'•  of  Oyer  and  Terminer  to  be  called  by  the  sherifi^  if  he  pleased^ 

Gavav DuFBT. ^'^  all  the  four  winds  of  heaven?  As  to  the  argument^  that 
though  the  juror  is  disqualified,  it  is  no  plea  for  us,  the  court 
would,  I  think,  be  slow  to  hold  that  a  prisoner  might  be  executed 
where  the  proceedings  were  wrong  from  the  venr  commencement; 
such  a  course  would  be  abhorrent  to  the  principles  of  the  law.  In 
Bex  v.  Kirwan  (31  St.  Tr.  573),  it  was  decided,  independent  of  the 
statute  11  Hen.  4,  that  if  a  grand  juror  is  disqualified,  the  proper 
way  to  take  the  objection  is  by  plea  in  abatement,  and  not  by 
challenge.  It  was  perfectly  conceded  that  that  was  the  proper 
course.  The  question  decided  in  Buss.  &  B.  177,  did  not  arise  on 
a  plea  or  demurrer.  It  is  there  stated,  that  in  London  the  grand 
jury  are  usually  leaseholders  or  householders ;  but  was  it  ever  ruled 
that  they  should  have  no  qualification  ?  The  cause  of  a  freehold 
formerly  being  held  to  be  absolutely  necessary  as  a  qualification, 
was  probably  that  terms  for  years  were  formerly  not  contemplated 
by  the  law,  and  the  court  may  have  held  that  in  London  the 
jurors,  being  leaseholders  or  substantial  householders,  was  a  suffi- 
cient qualification.  Sir  Colman  O'Loghlen  has  referred  me  to  a 
case  not  reported,  Wm.  (yBeilly^s  case,  which  was  a  case  removed 
from  this  court  by  certiorari,  and  the  present  Lord  Chief  Justice 
Blackbume  (who  was  then  Attorney-General),  in  Hilary  Term, 
1832,  entered  a  nolle  prosequi.  The  argument  relied  on  by  the 
crown  is,  that  Mr.  Boylan  may  cany  on  business  for,  and  in  part- 
nership with,  his  father,  but  in  such  case  it  would  be  impossible  to 
say  that  he  would  not  be  an  inhabitant :  he  could  not  be  a  partner 
without  being  an  inhabitant;  as  to  the  time  of  our  taking  this 
objection,  we  have  taken  it  at  the  proper  time,  and  we  cannot  help 
the  sheriff  returning  illegal  persons  on  the  panel,  or  the  grand  jury 
being  now  discharged.  The  fact  of  the  statute  (26  Geo.  3,  c.  14), 
makmg  it  necessary  to  return  persons  from  particular  baronies 
shows  that,  when  such  objection  applies,  it  woiQd  be  a  good  plea. 
The  consideration  of  inconvenience  ought  to  have  no  weight  in  a 
case  of  this  kind,  where  a  man's  liberty  is  involved ;  as  to  the  argu- 
ment that  a  man,  though  a  good  juror  at  the  time  of  his  being 
returned,  might  part  with  his  qualification  before  he  found  the 
bill,  that  state  of  facts  might  be  a  good  answer  to  a  proceeding 
against  the  sheriffs,  but  our  time  to  object  to  a  juror  is  when  he 
comes  to  find  the  bill ;  as  the  time  to  object  to  a  petty  juror  is 
when  he  comes  to  take  the  oath.  The  Attorney-General  has  not 
cited  any  case  of  authority  or  dictum  to  show  that  a  man  might 
be  a  grand  juror  who  had  not  a  property  qualification  or  occu- 
pancy. We  have  in  our  favour  the  exigency  of  the  writ;  we  have 
also  all  the  old  statutes,  and  the  arguments  drawn  from  the  local 
functions  which  grand  jurors  are  called  on  to  discharge ;  any  other 
decision  would  tend  to  establish  the  wide,  vague  and  monstrous 
proposition,  that  the  sheriff  might  bring  persons  from  any  county 
in  the  word  to  assess  the  county  of  Dublin :  (Gilbert's  C.  P.  95 ; 
Bac.  Abr.  tit.  Juries,  E.  3;   Sheridan's  case,  31   St.  Tr.  p.  ,21, 
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per  Day,  J.;  Bac.  Abr.  tit.  Juries^  A.  vol.  4.     Re  Nowlan,  2  Jebb        Bw». 
and  S.  p.  1 .)  Cn/iLM 

Napier y  Q.  C,  on  the  same  side. — ^No  statute  has  been  referred  GAVAirDuFrr. 
to  by  the  Attorney-General  to  show  that  such  a  person  as  Mr.  p^/T"  _ 
Boylan,  who  has  property  in  the  city  of  Dublin,  and  is  not  resident,  orandjLn. 
nor  a  freeman,  or  a  burgess,  is  qualified  to  act  as  a  grand  juror. 
What  principle  of  common  law,  what  decided  case,  what  analogy 
can  be  brought  to  support  the  proposition  of  the  Attomey- 
Greneral  ?  I  have  not  been  able  to  discover  a  single  instance  in 
which  it  has  been  held  that  a  man  could  discharge  the  func- 
tions of  a  grand  juror,  where  he  had  not  a  freehold  in  a  county  at 
large,  or  in  a  corporation,  was  a  freeman,  or  had  a  property  quali- 
fication ;  the  statute  11  Hen.  4,  favours  our  objection  as  regards 
duplicity  (2  Hawk.  c.  23,  s.  128 ;  Co.  Lit.  303  (a).  Commentary 
on  p.  504  of  Littleton.)  The  Attorney-General  has  referred  to 
old  statutes  to  show  that  the  remedy  is  only  against  the  sheriff, 
but  these  old  statutes  do  not  refer  to  the  qualification  of  jurors, 
but  to  the  way  in  which  persons  were  to  get  off  being  jurors. 
Pitzherbert,  in  his  "  Natura  Brevium,''  p.  165,  gives  the  writs  by 
which  a  juror  is  to  get  himself  excused.  These  statutes  were 
made  for  cases  where  men,  otherwise  qualified,  were  not  at  the 
time  resident  in  the  hundred,  and  all  the  writs  refer  to  that  state 
of  &cts.  Coke,  in  his  Commentary  upon  Littleton,  section  234,  ^^  t  ^ 
says,  he  that  is  of  a  jury  ought  to  have  three  properties ;  ''  first,  prfJil^.^ 
he  ought  to  be  dwelling  most  near  to  the  place  where  the  question 
is  moved;  secondly,  he  ouffht  to  be  most  sufficient  both  for  under- 
standing the  competency  oi  estate ;  thirdly,  he  ought  to  be  least 
suspicious ;  that  is,  to  be  indifferent  as  he  stands  unsworn,  and 
then  he  is  accounted  in  law  liher  et  legalia  Jiomo ;  otherwise  he  may 
be  challenged  and  not  suffered  to  be  sworn ; ' '  and,  in  the  same  book, 
p.  157,  he  must  have  a  freehold  in  that  county  where  the  cause  of 
action  arose,  ''  and  though  he  hath  in  another,  it  sufficeth  not,  for 
want  of  sufficiency  of  freehold."  That  answers  one  of  the  Attomey- 
Gteneral's  objections ;  his  general  qualification  as  a  juror  is  taken 
to  be  necessary  at  the  time  of  his  being  sworn,  but  his  particular 
qualification  as  to  his  being  of  the  hundred,  was  necessary  at  the 
time  of  his  being  summoned.  No  doubt  Kirwam's  case  establishes 
that  it  is  not  necessary  that  a  juror  in  a  city  should  have  a  freehold 
(Hawk.  Abr.  Co.  Litt.  248, 249 ;  Gilbert's  C.  P.  95 ;  Bac.  Abr.  tit. 
Juries,  E.  3;  Sheridan^ s  case,  31  St.  Tr.  621,  per  Lord  Downes, 
and  per  Day,  J. ;  Bac.  Abr.  tit.  Juries,  A.) ;  and  so  particular 
was  the  law  that  there  should  be  freeholders  on  juries,  that  it  was 
held  at  common  law  that  a  freehold  in  ancient  demesne  on  trial  of  a 
minor  was  not  enough  :  (Co.  Lit.  1 566.)  It  is  not  necessary  for  me 
to  contend  that  the  act  of  3  &  4  Will.  4,  c.  91,  applies  to  grand  jurors, 
but  it  would  be  a  very  anomalous  thing  that  where  it  requires 
residence  for  petit  jurors,  who  are  to  try  the  issue,  it  should  not 
require  it  for  ffrand  jurors  who  are  to  find  the  bills :  {In  re  NowUm, 
2  Jebb  &  S.  lO  The  Irish  Municipal  Corporations  Act,  in  the  179th 
section,  provides  that  persons  who,  being  burgesses  by  3  &  4 
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Bns.       Will.  4,  c.  91j  would  be  qualified  and  liable  to  serve  on  grand 

*'•         juries  ''at  sessions  within  such  borough,  and  also  upon  juries  for 

Qayah  DuFFT.  *1^®  *™1  o^  ^^  issues  joined  in  any  court  of  sessions  of  the  peace,'' 

— r  &c.,  within  the  borough.  Now  that  provision  being  introduced 
Craiofrnk.  *^  enable  burgesses  to  serve,  would  it  not  be  a  strange  thing 
to  say  the  common  law  would  allow  a  man  to  be  a  grand  juror 
in  this  court  without  any  qualification  ?  Up  to  the  time  of  Bex 
V.  Sheridan,  it  had  not  been  decided  that  a  person  who  had  not  a 
freehold  could  be  a  grand  juror,  but  in  this  case  the  court  are 
called  on  to  go  a  step  further,  and  to  say  that  a  man  who  has  no 
rateable  property  or  qualification  can  be  a  grand  juror  of  this 
high  court,  and  that  a  party  has  no  power  of  objecting  to  it.  As 
to  pleading  double,  would  it  not  be  a  very  hard  thing  that,  if  one 
of  those  who  found  the  bill  was  an  alien  and  a  minor,  the  prisoner 
could  not  avail  himself  of  both  grounds  of  objection  ?  {Ohitty  v. 
Bendy,  4  Nev.  &  M.  842.)  [Pbeein,  J. — I  think  that  there  is 
great  weight  in  your  answer  to  that  objection,  unless  we  are  coerced 
by  authority,  and  that  it  would  be  hard  that  where,  if  there  were 
a  challenge,  the  party  would  be  bound  to  put  all  those  objections 
in  it,  that  in  a  plea  in  abatement,  which  in  this  case  is  substituted 
for  it,  he  cannot  take  advantage  of  this  objection.] 
O'Brien  in  reply.  0  Brien,  Serjt.  in  reply. — The  authorities  cited  by  the  Attomey- 
Greneral  upon  pleading  double  matter  have  received  no  answer. 
1  Chit.  Cr.  L.  434,  lays  down  that  in  a  criminal  case  more  than 
one  plea  in  abatement  cannot  be  put  in.  In  2  Hawk.  P.  G.  2  Ub. 
c.  23,  s.  128,  it  is  said,  ''As  to  the  sixth  point,  whether  the 
appellee  may  have  more  than  one  such  plea  or  exception,  there 
seems  to  be  no  doubt,  but  that  if  a  defendant  in  an  appeal,  or  even 
in  an  indictment  for  felony,  think  it  proper  to  make  use  of  ever  so 
many  pleas  or  exceptions  of  this  kind,  requiring  all  of  them  the 
same  kind  of  trial,  he  may  take  advantage  of  them  all,  unless  they 
be  repugnant  to  one  another,''  and  there  are  several  cases  cited 
in  the  margin,  but  they  apply  to  cases  of  appeal.  Pleadings  in 
criminal  cases  cannot  be  in  a  better  position  than  civil  pleadings 
were  before  the  statute  of  Anne,  and  if  before  the  statute  of  Anne, 
(Arch.  Gr.  PI.  306,  edit,  of  1821),  it  is  said  a  defendant  shall 
not  plead  two  pleas  which  go  to  the  whole  declaration.  If  a 
defendant  could  not  have  pleaded  two  pleas  in  abatement  in  a 
civil  case,  on  what  grouna  can  he  now  plead  two  pleas  in  a 
criminal  case?  The  first  plea  in  this  case  is  clearlv  bad;  it 
asserts  that  Mr.  Sweetman  is  not  seized  of  any  estate  of  freehold, 
but  he  may  consistently  with  the  plea  be  possessed  of  leasehold 
property.  Als  to  the  other  plea,  if  I  can  show  that  there  are  any 
cases  in  which  Mr.  Boylan  might  be  a  good  juror  without  being 
an  inhabitant,  or  possessing  the  other  qualifications  negatived  by 
the  plea,  on  the  authority  of  iZdce  v.  Sheridan,  we  must  succeed 
upon  this  demurrer.  The  proposition  of  the  Attorney-General, 
that  it  is  enough  if  a  grand  juror  be  a  good  and  lawful  subject,  has 
not  been  answered.  It  has  been  urged  that  it  would  be  a  very 
monstrous  thing  if  a^  sheriff  had  power  to  put  a  crew  of  Canadian 
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sailors  on  a  grand  jnry;  but  if  the  principle  contended  for  liere^  on        Bro. 
the  part  of  the  prisoner^  be  correct,  see  what  a  failure  of  justice     oharlks 
might  ensue ;  how  impossible  might  it  not  be  for  a  sheriff  to  guard  GatanDufft. 
against  improper  persons  being  paced  on  the  jury.     There  might    pi^^g^ 
be  a  gentleman  transacting  business  as  a  merchant  in  the  house  of    Grand  juty. 
his  father,  in  his  bailiwick,  who  would  come  forward  and  take  the 
grand  juror's  oath,  and  afterwards  inform  the  prisoner  of  his  dis- 
qualification.   There  is  a  distinction  to  be  observed  between  grand 
and  petty  jurors;    the  dicta  cited  from   Coke  apply  to  petty 
jurors,  and  therefore  are  not  in  point:  (2  Gabbett's  Ur.  L.  251.) 
There  is  no  statute  now  in  force  imposing  any  qualification  on 
a  grand  juror  beyond  being  a  good  and  lawful  man :  (2  Coke's 
Inst.  448.)     In  the  provisions  of   the  statute  of   Henry,  there 
is  an  express   saving  of   the  rights   of  corporate  towns  which 
are  not  affected  by  them.     The  statute  2  Hen.  5,  c.  2,  s.  3, 
rendering  a  freehold  qualification  necessary,  even  if   in  force, 
only  applied  to  capital  cases,  and  therefore  could  not  affect  the 
present.     How  many  of  the  cases  or  dicta  which  have  been  cited 
from  Bacon  were  summed  up  subsequent  to  that  statute  ?    The 
28  Hen.  8,  c.  13,  has  been  referred  to  in  support  of  the  arguments  of 
the  prisoner's  counsel.     The  law  which  made  it  necessary  to  have 
freeholders  on  juries  in  capital  cases  having  been  found  incovenient, 
an  act  was  passed  giving  the  power  of  sitting  on  juries  not  merely 
to  freeholders,  but  to  any  one  who  was  a  citizen  or  a  freeman,  or  ^. 
by  any  other  means  enjoyed  the  privileges,  &c.  of  any  city,  Ac,  O'B""'"'*?'/- 
where  he  dwelleth  and  maketh  his  abode,  being  worth  in  moveable 
goods  and  substance  to  the  clear  value  of  401.    Thus,  even  in  cases 
where  power  of  life  and  death  was  given  to  a  juror,  the  possession  of 
leasehold  property  was  not  considered  necessary ;  can  it,  then,  be 
said  that  such  persons  would  not  be,  independently  of  that  statute, 
competent  to  try  a  case  of  misdemeanor  ?    The  statute  of  Hen.  8,  as 
far  as  it  has  any  bearing  on  this  case,  would  go  to  show  it  was  not 
necessary,  before  the  statute,  for  a  person  trying  a  case  not  capital 
to  have  the  qualification.     The  provisions  of  26  Oeo.  3,  c.  14, 
relative  to  the  Qualifications  of  grand  jurors  in  certain  cases,  do 
not  affect  grana  jurors  here.     The  3  &  4  Will.  4,  c.  33,  distinctly 
and  clearly  points  out  that  certain  grand  jurors  must  have  certain 
qualifications.     If,  then,  the  Legislature  thought  proper  to  have 
made  a  provision  to  prevent  persons  disqualified  from  sitting  on 
grand  juries  in  certam  cases,  the  court  are  not  to  declare  them  as 
intendmg  any  other  thing,  and  we  are  warranted  in  inferring  that 
where  the  Legislature  required  this  qualification  in  the  particular 
case,  they  would,  if  they  had  thought  fit,  have  introduced  it  in 
such  cases  as  the  present  also.    The  prisoner  here  might  have 
pleaded  that  Mr.  Boylan  was  not  a  ffood  and  lawful  man  of  the 
county  of  the  city  of  Dublin,  which  he  has  not  done ;  but  we  are 
told  that  the  averment  of  Mr.  Boylan  not  being  an  inhabitant 
or  resident,  excludes  the  case  of  a  person  carrying  on  the  trade  of 
a  merchant  in  a  house  belonging  to  his  father ;  the  son  spending 
most  of  his  time  in  it.    I  submit  that  though  not  living  in  Dublin, 
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Bio.  or  possessed  of  any  rateable  premises  there,  siill  his  carrying  on  the 
*'•  business  of  a  merchant  in  fA6c%  is  soiBcient.  He  might  be  a  director 
Gavan  Durrr.  ^^  ^^^  ^^  ^^^  banks,  he  might  have  large  quantities  of  merchandise 
-—  in  the  Custom-house  stores:  {Rex  v.  Adlard,  4  B.  &  0.  772.)  If 
(hyandw-v,  ^  ^^^  transacts  his  business  in  the  city  of  Dublin,  and  makes  his 
money  there,  is  he  not  ''of  the  city  of  Dublin  ?'*  There  may  be 
many  men  of  wealth  and  property,  and  fit  to  be  grand  jurors,  so 
circumstanced  that  they  have  no  chattels  real  in  the  city,  and  then 
would  the  court  say  that  though  a  merchant,  because  he  does  not 
sleep  in  the  city  though  he  spends  half  his  time  and  makes,  perhaps^ 
a  fortune  there,  is  not  a  good  and  lawful  man  of  the  county  of 
the  city  of  Dublin  7  But  the  defendant's  plea  is  otherwise  bad, 
it  does  not  negative  occupation,  nor  the  possession  of  moveable 
property.  It  has  been  asked,  is  a  man  who  has,  perhaps,  but  a 
pound  in  his  pocket,  and  the  clothes  on  his  back,  qualified  to  be  a 
grand  jnror  ?  But  it  would  be  no  more  ridiculous  than  the  case  of 
a  man  who  had  only  a  single  foot  of  ground  in  the  city,  which,  it  is 
admitted,  would  be  a  sufficient  freehold  qualification  (2  Chitty  Cr. 
L.  434,  referring  to  Hawk.  P.  C.)  There  is  this  mistake  in  Chitty^ 
that  in  the  passage  in  Hawkins  referred  to,  the  word  ''inhabitant  is 
not  to  be  found.  Taking  the  case  at  common  law  and  independent 
of  the  statutes,  I  have  found  no  case  to  show  that  the  qualifications 
contended  for  at  the  other  side  are  necessary.  It  is  enough  that 
he  should  be  a  good  and  lawful  man  of  the  county  of  the  city  of 
Dublin,  and  I  think  that  I  have  shown  that,  consistently  with  this 
plea,  he  may  be  a  good  and  lawful  man  of  the  county  of  the  city 
of  Dublin ;  and,  therefore,  I  submit  that  the  court  will  not  hold 
that  such  a  person  is  not  a  good  and  lawful  man  of  the  county 
of  the  city  of  Dublin,  and  therefore  that  the  crovm  is  entitled  to 
judgment  on  this  demurrer. 

December  22. 

Jndgmintof  PiBBiK,  J. — In  this  case  of  The  Queen  v.  Duffy,  a  plea  in 
P«Rjii,  J.  abatement  has  been  put  in  to  the  indictment,  which  states  tnat  two 
of  the  jurors  by  whom  the  bill  was  found,  Mr.  Sweetman  and  Mr. 
Boylan,  were  not  inhabitants  of  the  county  of  the  city  of  Dublin, 
or  resided  in  it,  or  freemen,  or  seised  of  any  estate.  I  shall 
observe  principally  on  that  which  goes  to  the  qualification  or  dis- 
qualification of  Mr.  Boylan,  because  it  is  the  more  full  and  perfect 
of  the  two.  It  states  that  ''  he  was  not,  at  the  time  of  his  being 
sworn  on  the  grand  inquest  aforesaid,  nor  at  the  time  of  his  find- 
ing the  said  supposed  indictment  and  the  bill  as  aforesaid,  an 
inhabitant  of  the  county  of  the  ciiy  of  Dublin,  or  resident  within 
the  same,  or  a  freeman  of  the  city  of  Dublin,  or  a  burgess  of  the 
said  city,  or  seised  or  possessed  of  any  lands,  tenements,  or  here- 
ditaments within  the  said  county  of  the  city,  in  respect  of  which 
he,  the  said  Patrick  Boylan,  was  liable  to  be  rated  to  the  relief  of 
the  poor,  or  for  county,  parish,  and  municipal  taxes.''    This  objec- 
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tdon  seems  to  me  to  be  taken  from  the  Jury  Act.  To  tUs  plea  the  Beg. 
Attorney-General  has  demurredj  and  he  insists  that  it  presents  no  ^  *  es 
valid  objection  to  the  indictment,  and  that  it  does  not  show  that  OAVAKDurFT. 
the  juror  is  not  a  good,  honest,  and  lawful  man  of  the  county  of  „,  "T"  _ 
the  city  of  Dublin.  The  question  for  us  is,  does  it  show  whether  crdndmry. 
the  juror  is  disqualified  or  not  7  The  argument  of  this  case  has  been 
conaucted  with  marked  ability  by  the  counsel  engaged  in  it,  par- 
ticularly by  Mr.  O'Hagan,  the  junior  counsel  for  the  prisoner. 
With  respect  to  the  validity  of  the  plea  where  a  person  has 
objected  oy  a  plea  in  abatement  to  the  qualifications  of  a  grand 
juror,  he  cannot  be  taken  to  admit  the  existence  of  all  others  which 
he  has  not  by  his  plea  denied.  A  great  many  authorities  have  been 
cited  which  seem  to  me  to  show  more  what  the  law  was,  than  what 
i&  is,  and  that  the  law  seems  to  have  been  altered  and  consolidated 
by  an  act  of  the  8  &  4  of  Will.  4,  c.  91.  Though  we  have  thought 
it  right  and  due  to  the  learned  counsel  who  have  cited  them,  to 
read  and  examine  them,  I  shall  not  discuss  them.  I  proceed  to 
discuss  the  objections  assigned;  the  first  is,  that  he  was  not  an 
inhabitant  of,  or  resident  in,  the  city  of  Dublin,  or  possessed  of,  or 
entitled  to,  rateable  property  within  it.  Although  it  may  be  true 
that  he  is  not  an  inhabitant  of,  nor  resident  in,  nor  possessed  of, 
such  property,  yet  he  is  impanelled  by  the  name  of  Patrick  Boylan 
of  the  city  of  Dublin,  merchant,  and  he  may  be,  notwithstanding 
that  he  is  not  an  inliabitant  of  the  city,  an  extensive  merchant  j  .  ^^  . 
or  manufacturer  in  it;  he  may  be  conmiorant  there,  and  conversant  perrin,  J. 
there,  and  following  his  business  for  hours  every  day,  either  in  the 
shop  of  a  partner  or  parent,  or  other  person,  as  manager  or  con- 
ductor. A  case  has  been  observed  on  by  counsel  on  both  sides  : 
R.  V.  Adlard  (4  B.  &  C.  772),  which  shows  that  a  man,  without 
being  a  resident,  might  he  of  a  certain  place —  [Here  his  lordship  read 
the  facts  of  the  case  referred  to], — the  defendant  carried  on  his 
trade  at  the  house  of  a  partner,  and  was  in  the  habit  of  resorting 
there  on  working  days,  and  sometimes  remained  all  night,  but  did 
not  sleep  there,  and  it  was  held  that  he  was,  within  the  meaning  of 
the  act  m  question,  neither  an  inhabitant  or  a  resident,  so  as  to  be 
subject  topoor-rates.  In  the  same  book,  at  p.  951,  in  the  case  of  The 
King  v.  The  Inhabitants  of  North  Ourry,  it  was  held,  in  the  same 
way,  without  going  through  the  judgment  of  Mr.  Justice  Bailey, 
and  the  same  observations  are  repeated  by  Mr.  Justice  Holroyd, 
that  though  a  person  may  be  conversant  in  and  commorant  at  a 
place  in  a  city,  yet  he  might  not  be  an  inhabitant  or  resident.  It 
appears  to  me  that  these  cases  show  that  the  term  ''inhabitant" 
does  not  necessarily  embrace  a  person  such  as  I  have  described,  car- 
rying on  business  in  the  city,  at  the  Exchange  for  instance.  The 
next  objection  is,  that  he  was  not  possessed  of  any  property  subject 
to  be  rated.  It  is  confined  to  that.  It  does  not  deny  that  he  is  a 
merchant,  or  is  a  merchant  having  property  to  any  amount,  and 
consistently  with  anything  in  this  plea,  Mr.  Boylan  may  be  a 
merchant  possessed  of  property  of  great  value,  though  he  could  not 
be  rated  in  respect  of  it.     The  next  objection  is,  tnat  he  is  not  a 
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Pleadinp — 
Grandjurif. 


Reo,  freeman  or  bnrgess  of  the  city.  Now  with  respect  to  tliat  objection^ 
^'  the  plea  does  not  deny  that  Mr.  Boylan  is,  in  the  words  of  the 
G-ivAN  DuFFT.  precept,  a  good,  honest  and  lawful  man  of  the  county  of  the  city  of 
Dablm.  It  does  not  deny  that  he  is  a  freeman,  bat  that  he  is  a 
freeman  of  the  city  of  Dublin ;  that  is,  that  he  is  not  a  freeman  by 
tenure  or  charter,  but  under  the  improved  constitution  of  the 
country  all  men  are  free,  except  outlaws  or  convicts ;  villeinage  and 
vassalage  are  done  away  with,  and  all  subjects  now  are  free,  not  by 
tenure  from  any  one,  or  charter  from  the  crown,  but  by  the  law  of 
the  land,  and  the  right  growing  out  of  it,  and  therefore,  as  I  before 
mentioned,  this  plea  does  not  deny  that  Mr.  Boylan  is  a  free,  good, 
honest  and  lawful  man  of  the  county  of  the  city  of  Dublin,  because 
a  man  may  be  a  good,  honest  and  lawful  man  of  the  city  of  Dublin, 
though  he  do  not  reside  in  it.  If  a  man  resides  in  one  place,  and 
transacts  his  business  in  another,  he  is  a  man  of  one  place  or  the 
other :  (Com.  Dig.  tit.  Abatement,  P.  25 ;  Felwyl's  Digest,  and 
Barnes,  162.)  Canadians,  to  meet  a  case  cited  in  argument, 
I  do  not  think  could  fairly  be  described  as  merchants  of  the 
city  of  Dublin;  I  do  not  think  that  extreme  case  fairly  put; 
nor  does  it  establish  that  Mr.  Boylan  is  not,  though  not 
resident,  a  good,  honest,  and  lawful  man  of  the  county  of 
the  city.  He  may  be  the  eldest  son  of  a  resident  merchant 
of  considerable  property — he  may  conduct  his  business.  With 
respect  to  the  form  of  the  plea,  I  did  not  intend  to  notice 
it,  I  prefer  to  rule  the  case  on  the  substance,  but  I  think  the  form 
of  it  is  borne  out  by  the  precedent  in  Kirwan*8  casBf  as  to  the 
putting  several  matters  in  it.  It  is  plain  from  Eirwan^a  case,  that  it 
is  sufficient :  a  man  may  not  have  a  rood  of  ground  in  the  city  of 
Dublin,  and  may  not^  be  liable  to  rates  and  taxes,  and  yet  be  a 
good  and  lawful  man  of  the  city — he  may  have  property  to  great 
amount — ^he  may  have  goods  in  the  custom-house  stores,  which 
are  not  liable  to  rates  or  taxes — ^he  may  transact  business  on 
the  Exchange — ^he  may  be  a  director  of  a  bank — ^he  may  draw 
the  amount  of  his  profits  every  quarter, — ^further,  he  may  be 
on  the  special  jurors'  book,  or  also,  as  appears  from  the  24th 
section  of  8  &  4  Will.  4,  c.  91,  he  may  be  the  eldest  son  of  such 
persons,  and  he  may  be  placed  on  the  jurors'  list  though 
he  is  subjject  to  all  tiiese  objections.  What  authority  is  there 
against  his  serving?  I  need  not  observe  on  the  importance  of 
the  case  reported  in  Bussell  and  Byan,  and  followed  both  in 
England  and  Ireland,  deciding  that  a  freehold  is  not  a  necessary 
qualification  for  a  grand  juror,  and  not'followed  by  any  act  of 
Jrarliament  altering  that  decision,  though  this  plea  seems  to  be 
taken  from  the  statute :  (3  &  4  Will.  4,  c.  9l).  It  was  not 
precisely  argued  upon  that  statute ;  it  seems  to  be  wished  that  it 
should  be  taken  that  the  statute  did  not  apply.  It  is  not  very 
clear,  but  I  think  that  the  act  throws  some  light  on  the  subject. 
I  do  not  hold  the  decision  in  Be  Nowlan  (2  Jebb  &  S.  1),  to  be  a 
decision  on  the  point,  nor  was  it  necessary  to  decide  it.  Though  the 
matter  is  not  very  clear,  yet,  when  we  look  at  the  title  of  the  act 
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made  to  consolidate  and  amend  the  law  relating  to  jurors^  it        Bbo. 
would  be  difficult  to  hold  that  the  Legislature  did  not  mean  to     QnAni^E* 
make  some  provision  relative  to  grand  jurors.     The  act  provides  QAVAHDuFrr. 
tliat  the  sheriff  shall  not  in  any  vemre  fcuyias  or  precept,  which  is    p^jT" 
the  process  by  which  grand  jurors  are  summoned,  return  the  name    Qrandmr^, 
of  any  person  not  quahfied  to  serve  on  juries  by  this  act,  and  it 
then  provides  (in   1st  section),  that  "every  resident,  merchant, 
freeman  and  householder,  having  a  house  and  tenements  in  any 
city^  town  or  borough  situate  within  the  said  county,  of  the  clear 
yearly  value  of  twenty  pounds,  such  city,  town  or  borough  not 
being  a  county  in  itself,^'  shall  be  qualified  with  respect  to  pro- 
perty, and  shall  be  liable  to  serve  on  grand  juries  at  Quarter 
Sessions.     It  is  said  that  that  act  is  not  conversant  with  grand 
juries,  but  it  is  difficult  to  comprehend  that;  there  are  frequent 
references  to  trials  of  issues,  and  that  of  course  alludes  to  petty 
juries,  but  there  is  that  reference  to  grand  juries  at  sessions  of  the 
peace;  and  in  section  10  it  is  enacted,  that  every  precept  to  be 
issued  for  the  return  of  jurors  before  courts  of  Oyer  and  Terminer, 
Gaol  Delivery  and  Sessions  of  the  Peace  in  Ireland,  shall  in  like 
manner  direct  the  sheriff  to  return  a  competent  number  of  good 
and  lawful  men  of  the  body  of  his  county,  qualified  according  to 
law,  and  shall  not  require  the  same  to  be  returned  from  any 
paridcular  venue  within  the  county.     It  would  seem  to  me  that 
that  section  plainly  appUed  to  persons  returned  upon  a  precept  for 
summoning  a  grand  jury.     [Bis  lordship  here  read  the  form  of  the 
precept  now  used,  leaving  out  what  the  former  precepts  required,  juagment  of 
that  the  grand  jurors  should  have  a  qualification  of  freehola.]     I  Perrin,  J. 
have  looked  through  precepts  both  before  and  after  the  8  &  4 
Will.  4,  and  I  find  that  to  be  the  case.     The  11th  section  provides, 
that  the  sheriff  shall  not  return  any  names  on  the  jurors'  book,  and 
thence  it  would  seem  the  fair  inference  to  draw,  that  those  who 
are  on  the  jurors'  book  are  fit  persons  to  be  returned.    The  20th 
section  provides,  that  if  any  one  is  placed  on  the  jurors'  book  as 
qnalified,  want  of  freehold  shall  not  be  a  cause  of  challenge, 
oections  24  and  83  appear  to  me  to  be  very  important,  and  par-  •     • 

ticularly  in  considering  the  case  of  a  man  having  a  residence 
outside  the  city,  and  coming  in  to  carry  on  his  business,  or  of  the 
eldest  son  of  such  a  person.  It  enacts,  that  the  sheriff  shall  take 
from  the  jurors'  book  the  names  of  all  such  persons  only,  sons  of 
peers,  and  of  all  baronets,  knights,  magistrates,  and  of  persons  who 
nave  served,  or  been  returned  to  serve,  the  office  of  sheriff  or 
grand  juror  at  the  assizes,  and  of  all  bankers  and  wholesale  mer- 
chants who  do  not  exercise  retail  trades,  and  of  all  traders  who  are 
possessed  of  personal  property  of  the  value  of  five  thousand 
pounds,  and  of  the  eldest  sons  of  such  persons  respectively, 
thus  comprehending  the  principal  inhabitant  of  the  city,  whether 
it  be  a  county  at  large  or  a  citv ;  he  is  to  take  the  eldest  sons  of 
those  persons,  and  put  them  on  tnis  list ;  for  what  purpose  f  to  have 
a  list  nx)m  which  the  grand  jury  is  to  be  formed,  or  a  special  jury, 
when  it  is  required ;  and  we  cannot  forget  that  it  was  the  ordinary 
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Bbo.  coarse  that  tHe  slieriff  was  ordered  in  such  cases^  to  retarn  the 
Chart  bs  fir^^^  panel  as  it  was  called.  Then  the  3rd  section  enacts,  that  every 
Gavak  Dufft.  sheriff  shall  be  indemnified  for  impanelling  ''and  returning  any  man 
PiMdhi  —  ^^™®^  ^^  ^^  jurors'  book,  although  he  may  not  be  qualified  or  liable 
Grand jLry.  ^  serve  on  juries,  and  that  if  any  sheriff  or  other  such  minister 
shall  wilfully  impanel  and  return  any  man  to  serve  on  any  jury 
before  any  of  the  courts  hereinbefore  mentioned  (except  on  the 
grand  jury  at  any  assizes  or  sessions),  such  man's  name  not  being 
inserted  in  the  jurors'  book  for  the  current  year,"  the  court  shall, 
''  upon  examination,  set  such  fine  upon  such  sheriff,  minister,  pro- 
thonotary,  judge's  clerk,  clerk  of  the  peace,  or  other  officer  offend- 
ing, as  the  court  shall  think  meet,"  so  that  it  enables  him  to  call  on 
grand  juries,  either  at  an  assizes  in  the  county,  or  at  any  sessions 
(where  the  Legislature  applies  the  word  session  to  sessions  of  the 
peace,  it  is  so  expressed  :  so  the  meaning  of  the  section  here  is, 
at  any  assizes  or  commission  of  Oyer  and  Terminer,  General  Gaol 
t)elivery) ,  persons  not  on  the  jurors'  book.  But  by  the  24th  section, 
the  eldest  sons  of  merchants,  and  wholesale  traders,  possessed  of 
5,000Z.,  are  to  be  put  on  the  jurors'  book,  not  as  having  any  quali- 
fication of  their  own,  but  as  the  eldest  sons  of  those  persons,  and 
my  opinion  is,  that  the  act  does  refer  to  grand  juries,  and  that  it 
does  require  the  sheriff  to  place  on  the  jurors'  list  the  eldest  sons  of 
those  persons  to  whom  I  have  referred,  and  that  therefore  the  plea 
is  insufficient,  as  not  negativing  that  qualification,  and  that  the 
just  inference  from  the  whole  of  this  act  is,  that  any  person  who  is 
so  Qualified  and  liable  to  serve  as  a  special  juror,  is  Uable  and  is 
qualified  to  serve  as  a  grand  juror.  It  is  every  day's  experience, 
that  sons  of  noblemen,  and  persons  who  have  no  property  them- 
selves, are  placed  on  grand  juries.  This  qualification  not  being 
denied,  it  must  be  taken  to  be  admitted  (according  to  the  judgment 
of  Lord  Downes,  in  the  case  of  The  King  v.  Sh&ndan  (or  Kirwan), 
and  that  neither  Mr.  Boylan  nor  Mr.  Sweetman  are,  upon  this 
plea,  to  be  taken  to  be  disqualified. 

BicHABDS,  B.—*  I  shall  have  very  little  to  add  to  what  has  fallen 
from  my  brother  Perrin.  With  respect  to  what  has  &llen  from 
him,  as  to  the  objection  made  to  the  form  of  the  plea,  I  content 
myself  with  stating  that  I  concur  in  it ;  and  with  respect  to  the 
substance  of  these  pleas,  I  also  concur  in  the  judgment  which  has 
been  pronounced.  After  as  careful  an  examination  of  all  the  cases 
and  authorities  as  the  time  would  admit,  I  cannot  find  any  case 
to  show  that,  except  where  it  has  been  made  necessary  by  statute, 
a  grand  juror  should  have  any  qualification  in  point  of  property ; 
he  should  be  liber  homo,  he  should  be  a  freeman  as  contradistin- 
guished from  a  villein ;  he  should  heprohus,  and  taken  from  the 
body  of  the  county  where  he  is  called.  In  2  Hale,  155,  it  is  laid 
down  that  at  common  law  it  is  necessary  that  a  grand  juror  should 
have  a  freehold,  and  the  same  doctrine  is  laid  down  elsewhere,  and 
seems  to  have  been  admitted  by  the  learned  counsel,  who  argued 
Kirwan's  case  for  the  crown ;  but  it  is  nowhere  laid  down  what 
the  amount  is,  I  am  now  speaking  of  the  matter  at  common 
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law.    If  I  migHt  venture  to  account  for  the  notion  that  a  grand        Rko, 

jnror  Bhould  be  a  freeholder^  while  the  value  of  his  freehold  does     ^  ^^ 

not  appear  to  have  been  in  any  degree  material^  I  would  say  that  cuvah  Duffy. 

such  an  opinion  prevailed  merely  because  in  early  times  the  dis-    „^/~r  __ 

tinguishing  characteristic  between  liber  homo  and  a  villein  was  the    arandfur^. 

Iiaving  a  Frank  tenement,  a  villein  could  not  be  a  juror,  but  a  man 

having  a  Frank  tenement  could  not  be  a  villein,  and  therefore  the 

question  to  be  inquired  into  only,  was  whether  he  was  a  freeholder 

or  not,  and  not  what  was  the  amount  of  his  tenement,  and  that 

throws  some  hght  upon  the  statutes  (13  Edw.  1,  c.  38 ;  21  Edw.  1, 

c.  1.)     The  21  Edw.  1,  which  I  need  not  particularly  state,  raises 

the  qualification  (required  by  13  Edw.  1,  c.  38.)     These  statutes, 

I  admit,  require  some  amount  of  qualification.     21  Edw.  1,  was 

not  intended  in  any  way  to  affect  the  mode  of  summoning  jurors 

in  counties  of  cities  or  towns,  many  of  which  had  charters  of 

incorporation  long  before  the  earliest  of  these  statutes,  and  were 

invested  with  all  privileges,  but  the  practice  resorted  to  in  counties 

to  ascertain  whether  a  man  was  liber  homo  could  not  be  applied  in 

a  city,  but  there  were,  as  the  necessity  of  the  case  required,  other 

tests  adopted,  and  I  find  nothing  to  show  that  at  common  law  a 

jnror  in  a  city  should  have  any  property  qualification ;  there  is 

nothing  on  the  subject  that  I  am  aware  of,  until  we  come  to  the 

statute  2  Hen.  4,  c.  3,  the  form  of  which  being  general  was  held  to 

extend  to  cities.    The  act  was  found  so  hard  to  work  in  cities  and 

towns,  that  the  Legislature  of  England  in  the  23  Hen.  8,  repealed 

it,  but  the  2  Hen.  5  having  become  law  in  Ireland,  by  Poyning^s 

I^w  (10  H.  7,  c.  2),  while  the  act  of  Hen.  8,  not  being  passed  till 

after  Poyning's  Act,  the  2  Hen.  5  remained  law  in  Ireland  until  the 

passing  of  the  3  &  4  Will.  4,  c.  91 ;  but  the  statute  of  Hen.  5^ 

even  if  in  force  in  Ireland,  could  not  apply  to  the  present  case-— so 

far  as  it  applied  to  the  criminal  law,  it  applied  only  to  capital  cases^ 

and  therefore  could  not  affect  the  present.    I  think  I  shall  save 

much  time  by  now  coming  to  the  case  of  The  King  v.  Sheridan,  in 

which  it  was  decided  that  a  grand  juror  need  not  have  a  freehold. 

In  that  case  it  was  decided  (except  in  cases  within  the  statute, 

the  2  Hen.  5  not  being  then  repealed),  that  freemen  in  cities  must 

be  considered  the  same  as  freeholders  in  a  county  at  large.    But  I 

apprehend  that  it  cannot  now  be  argued  that  a  man  may  not  be 

Kber,  and  good  and  lawful,  without  being  a  freeman,  and  if  the 

case  be  so,  I  should  like  to  know  what  man  being  probue  et  liber, 

or  probus  aid  Uber,  is  disqualified  from  being  a  grand  juror  in  a 

county  of  a  city  at  a  Commission  of  Oyer  and  Terminer  and 

General  Gaol  Delivery :  I  find  no  law,  nor  any  case  laying  down 

or  describing  the  qualifications  of  grand  jurors  in  counties  of  cities 

beyond  what  I  have  stated.    The  act  of  Will.  4  has  prescribed 

that  persons  qualified  in  the  manner  therein  mentionea  shall  be 

liable  to  serve  on  grand  juries  at  the  court  of  sessions  of  the  peace ; 

that  provision  manifestly  meant  only  to  apply  to  courts  of  inferior 

jurisdiction ;  and  to  show  that  it  was  not  intended  that  the  act 

should  extend  to  grand  juries  at  assizes^  or  Commissions  of  Oyer 


100  OBIHINAL  LAW  OASES* 

Bm.       and  Terminer^  I  would  refer  to  the  83rd  section^  wHich  contains 

^'         an  express  exception  to  that  effect.    The  section  proYides.  that  a 

(k.^^Zr.  fine  sLu  be  Bet  npo°  «y  sheriff  who  ehaU  return  aiy  man  to  serve 

■—  ^    on  any  Jury  before  any  of  the  courts  before  mentioned  whose  name 

OrtmdJLy.    ^^  ^^^  been  inserted  in  the  iurors'  book^  ''except  on  the  grand 

I'nry  at  an  assizes  or  sessions/'  Now  that  section  appears  to  me  to 
>e  exceedingly  important  when  the  purview  of  the  act  is  considered 
that  all  jurors  are  to  be  put  on  the  jurors'  book^  yet  here  is  a  section 
allowing  the  sheriff  to  go  out  of  the  jurors'  book  altogether; 
possibly^  it  was  thought  unnecessary  to  pass  any  law  prescribing 
the  qualifications  of  grand  jurors  at  assizes  and  Commissions  of 
Oyer  and  Terminer,  regard  being  had  to  the  class  of  persons  who 
usually  are  called  on  to  serve  as  grand  jurors  in  Superior  Courts, 
and  therefore  I  would  say  that  the  words  liber  homo  are  to  be 
taken  as  distinguished  from  villein,  and  that  as  there  is  now  no 
such  thing  as  a  vUleinj  every  liege  subject  of  Her  Majesty  is  liber 
homo^  and  not  being  otherwise  disqualified,  is  liable  to  serve  on 
grand  juries.  But  it  is  said  that  a  juror  cannot  legally  act  as  such, 
unless  he  be  of  the  bodv  of  the  county,  and  that  Mr.  Boylan  can- 
not, consistently  with  this  plea,  be  considered  as  of  the  body  of 
the  county.  But  I  take  it  he  may  consistently,  with  anything  in 
this  plea,  be  a  merchant  in  this  city ;  he  may  have  a  partner  there, 
and  though  he  may  have  a  residence  outside  the  city,  he  may 
spend  his  time  in  it,  at  the  exchange,  or  at  the  banks ;  he  may 
be  a  director  of  some  of  the  banks,  and  have  a  share  in  the 
concern;  he  may  balance  his  books  every  month,  and  take  his 
share  of  the  profits  away.  I  should  say  he  may  be  in  such  case 
described  to  be  Patrick  Boylan,  of  the  city  of  DubUtij  merchant ; 
though  he  is  not  an  inhabitant  or  freeman,  or  possessed  of  any  ratable 
property  in  it :  he  is  described  on  the  panel  as  Patrick  Boylan,  of 
the  city  of  Dublin,  merchant,  tmd  that,  if  true,  entitles  him  to  be 
a  juror,  and,  in  my  opinion,  in  this  plea,  it  has  not  been  denied 
either  in  form  or  substance  that  he  is  so.  An  extreme  case  has 
been  put,  but  when  such  cases  come  before  the  court,  when  a 
crew  of  Canadian  sailors  come,  and  are  described  as  merchants 
of  the  city  of  Dublin,  the  court  will  know  how  to  deal  with  it« 
Ify  brother  has  referred  to  the  case  of  B.  v.  Adlcbrd,  and  Rex  v. 
The  Inhabitanie  of  North  Ourry,  which,  therefore,  I  need  not 
advert  to.  On  the  whole,  I  very  fully  concur  with  the  judgment 
which  has  been  pronounced. 

Judgment  of  respondeat  ouster. 

[The  prisoner  having  been  called  on  by  the  Clerk  of  the  Crown 
to  plead,  his  counsel  tendered  a  demurrer  to  the  indictment.  The 
Attorney-General  immediately  Joined  in  demurrer,  but  the  argu- 
ment of  it  was  pontponed  to  a  future  day.] 
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CROWN  CASE  RESERVED. 

Apnh  27, 1850. 

(Before.  Lord  Campbkll,  G.  J.,  Pabkb,  B.,  Aldibsok,  B., 

Cbssswill,  J.^  and  Eblb,  J.) 

Rig.  v.  James  Thompson,  (a) 

Lareei^ — Joint  taking  of  husbancTa  goods  by  wife  and  adulterer. 

If  a  wife  leaves  her  husband  for  the  purpose  of  an  adulterous  intercourse  with 
another  man,  and  there  is' a  Joint  taking  by  them  of  the  husband* s  goods,  the 
man  may  be  convicted  of  larceny, 

THE  following  case  was  reserved  by  the  chairman  of  the  Lan- 
cashire Sessions: — 
James  Thompson  was  indicted  at  the  Quarter  Sessions  for  the  Cam. 
oonnty  of  Lancaster,  held  by  adjournment,  at  Salford,  on  the  17th 
day  of  January,  1850,  and  was  found  guilty  of  stealing  nine 
gowns,  two  brass  candlesticks,  one  coffee-pot,  one  dining-table, 
two  aprons,  two  pair  of  boots,  two  pair  of  shoes,  four  shawls,  two 
pair  of  stockings,  two  sheets,  and  two  silk  handkerchiefs,  the  pro- 
perty of  Thomas  Edgerton.  The  evidence  showed  that  the 
prisoner,  who  worked  and  lodged  at  the  prosecutor's  house,  went 
away  on  the  4th  of  January,  1848,  with  the  prosecutor's  wife. 
That  they  went  to  Birmingham,  where  they  Uyea  together  as  man 
and  wife  for  more  than  a  year.  That  they  took  with  them  from 
the  prosecutor's  house  a  box  belonging  to  the  prisoner  containing 
the  wife's  wearing  apparel,  and  also  a  coffee-pot  and  two  candle- 
sticks, the  property  of  the  prosecutor.  The  wife  of  the  prosecutor 
was  examined,  and  gave  very  contradictory  evidence  as  to  what 

Jassed  at  the  time  of  leaving  the  prosecutor's  house.  She  stated, 
owever,  as  part  of  her  evidence,  that  the  prisoner  assisted  in 
placing  things  in  the  box,  and  in  removing  the  box  from  the  cellar 
to  the  cart  in  which  it  was  taken  away.  It  appeared  f urttier,  that 
on  the  parties  arriving  at  Birmingham,  the  box  was  opened,  and 
the  prisoner  saw  its  contents.  That  the  coffee-pots  and  candlesticks 
were  used  by  them  in  their  house  at  Birmingham,  and  that  these 
articles  were  afterwards  sold  by  the  prosecutor's  wife.  That  the 
prisoner  there  pledged  some  articles  of  the  wearing  apparel,  and 
applied  the  money  for  his  own  purposes.  The  chauman,  in  sum- 
ming np,  directed  the  jury  to  mid  the  prisoner  guilty  if  they  came 

(a)  BtporUd  bj  A.  BiTTLmov,  Esq.,  Barristff-At-Ltw. 
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Bbo. 
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Thompson. 
Larceny, 


Judgment 


to  the  one  or  the  other  of  the  following  conclusions : — Either  that 
the  prisoner,  going  away  with  the  prosecutor's  wife  for  the  purpose 
of  an  adulterous  intercourse,  was  engaged  jointly  with  her  in  taking 
the  goods;  or,  secondly,  that  not  being  a  party  to  the  original  taking 
or  removal,  the  prisoner,  after  arriving  at  Birmingham,  appropriated 
any  part  of  the  goods  to  his  own  use.  The  jury  found  the  prisoner 
spiilty,  adding  that  they  did  so  on  the  ground  that  there  was  a 
joint  taking  by  the  prisoner  and  the  prosecutor's  wife.  The 
counsel  for  the  prisoner  applied  to  the  court  to  reserve  the  ques- 
tion, and  the  cases  of  Reg.  v.  Olarh  (1  Russ.  &  By.  376,  note  (a),) 
and  Beg.  v.  Bosenherg  (1  Oar.  &  Kir.  238),  were  cited.  The  Court 
of  Quarter  Sessions  acceded  to  the  application,  and  submit  for  the 
opinion  of  the  justices  of  either  bench,  and  barons  of  the  Exchequer, 
the  question  whether  the  case  was  properly  left  to  the  jury,  and  the 
conviction  good. 

No  counsel  were  instructed  to  argue  the  case. 

Lord  Campbell,  C.  J. — It  being  found  that  there  was  a  joint 
taking  in  this  case,  it  is  quite  clear  that  the  conviction  was 
right,  (a) 

Oonvictum  affirmed. 

(a)  H.  T.  Tolfree  (1  Moo.  0.  0.  243);  R.  t.  Tottdi  (Car.  &  M.  112.)  Whether  tbeeeoond 
perl  of  the  cheinnan*8  direetion  to  the  jarj  was  correct  is  doabtfnl.  Iq  Reg.  ▼.  Roanberg 
(1  Coz*s  Orim.  Gas.  81),  the  following  passage  from  Dalton's  Jastioe  (o.  157,  par.  17,  p.  604, 
ed.  1727),  was  dted;  **  If  a  married  woman  shall  delirer  to  her  adnltertr  her  hosbaad's  (goods, 
this  is  felony  in  the  adulterer:**  bnt  Parke,  B.  said,  that  if  that  qnettion  arose,  he  should 
reserre  it  for  the  judges. 
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CROWN  CASE  BBSERVBD. 
Apnl  27, 1850. 

(Before  Lobd  Campbell,  G.  J.,  Pabee,  B.,  Aldebson,  B. 

Gbesswell,  J.,  and  Eblb,  J.) 

Rbq.  v.  Woollbt.  (a) 

False  pretences — What  are,  within  the  statute. 

Any  false  statement  of  an  alleged  existing  fact  fraudulently  made  for  the 
purpose  of  obtaining  money,  and  by  which  money  is  obtained,  is  a  false 
pretence  within  the  stat,  7^8  Geo.  4,  c.  29,  s,  53,  aWiovgh  thepro' 
secutor  might,  by  the  exercise  of  reasonable  caution,  have  detected  the 
imposition.  The  question  is  for  the  jury,  whether,  in  truth,  the  false 
statement  did  impose  upon  the  prosecutor,  and  induce  him  to  part  with  his 
money. 

Therefore,  the  secretary  of  a  society  of  Odd  Fellows,  who  had  falsely  pre- 
tended to  one  of  the  members  that  he  owed  to  the  society  more  than  in 
truth  he  did  owe,  and  obtained  money  thereby,  was  held  properly  convicted 
under  that  statute. 

^pHE  following  cases  were  reserved  by  Patteson,  J.,  at  the  last 
-I       Stafford  Assizes  : — 

First  Case. — The  prisoner  was  tried  and  convicted  before  me  at  Fint  caw. 
the  last  assizes  at  Stafford,  on  an  indictment  which  charged  in  the 
first  coant,  that  he  was  secretary  to  the  Earl  of  Uxbridge  Lodge 
of  Odd  Fellows  at  Bnrton-upon-Trent.  That  Joseph  Buxton  was 
a  member,  and  indebted  thereto  in  2s.  2d.  That  defendant  falsely 
pretended  to  Baxton  that  18^.  9d.  was  dne  from  him  to  the  lodge, 
and  thereby  obtained  from  him  1  sovereign,  1  half  sovereign, 
3  crowns,  4  half-crowns,  11  shillings,  23  sixpences,  139  pence,  and 
278  halfpence,  of  the  moneys  of  Baxton,  with  intent  to  cheat  and 
defraud  him,  whereas,  &c. 

Second  Count  alleged  the  obtaining  of  same  moneys,  omitting 
the  sovereign  and  half  sovereign. 

Third  Count. — Falsely  pretending  to  Joseph  Buxton  that 
ISs.  9(2.  would  be  due  and  owing  on  28th  November  from  him  to 
a  certain  society  called  the  Earl  of  Uxbridge  Lodge  of  Odd 
Fellows,  and  obtaining  13^.  9d. 

Fourth  Count. — Obtaining  13«.  6d. 

Fifth  Count.-^UnlawfuUy  demanding,  having  and  receiving 
ISa.  9(2. 

It  appeared  in  evidence  that  Joseph  Buxton  was  a  member 
of  the  lodge;  that  his  contribution  was  9(2.  per  fortnight;  that 
the  prisoner  was  permanent  secretary  of  the  lodge,  with  a  salary. 

(a)  BepcMTted  bj  A.  Bittlbbxoh,  Esq.,  B«nristor-at*Law. 
VOL.  IV.  0 
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RjEo.       That  it  was  liis  daty  to  receive  money  from  tlie  members  in  lodge 

^  ••  hours ;  but  he  had  no  authority  to  receive  any  out  of  the  lodge ; 

—    '    that  on  the  17th  November  prisoner  himself  brought  and  tendered 

Faltepretenees.  to  Buxton  out  of  the  lodge  a  writing  or  summons  in  the  words 

following : — 

Earl  of  Uxbridge  Lodge,  Burton-on-Trent, 
November  14,  1848. 
Sir,  and  Br.  (Brother). — I  hereby  give  you  notice  that  you  owe 
to  your  lodge  for  contributions,  &c.,  the  sum  of  13«.  9d.,  due  on 
the  20th  November.  Yours,  respectfully. 

To  Mr.  Joseph  Buxton.  William  Woollby. 

The  20th  November  was  the  next  lodge  night  after  the  14th. 
Prisoner  said,  I  have  brought  you  a  summons  for  the  money  yon 
owe  the  lodge.  Buxton  opened  the  paper,  and  said,  do  I  owe  that 
amount,  ISs.  QtZ.?  Prisoner  said,  you  do.  Buxton  said,  it  is  not  very 
long  since  I  paid  a  sum  at  the  lodge  to  you.  Prisoner  said,  that  is 
what  you  owe.  Buxton  said,  very  well;  and  paid  him  14s.,  and 
received  3d.  in  change ;  but  Buxton  could  not  recollect  in  what 
coin  he  had  paid,  except  that  there  were  half-crowns.  Buxton  had 
never  paid  money  out  of  the  lodge  before ;  he  never  paid  any  more, 
nor  went  to  the  lodge  afterwards.  Prisoner  wrote  on  the  paper, 
'^  November  17th,  1848.  Received  13^.  9d.  on  this  account. 
William  WooUey.'* 
c*»«'  It  appeared  by  the  books  of  the  lodge  in  prisoner's  writing,  that 

Buxton  had  paid  Ss.  9d.  on  the  23rd  of  October  at  the  lodge,  and 
that  on  November  20th  two  sums  of  9d.,  and  a  subscription  of  8d, 
were  due  from  him.  The  prisoner  accounted  to  the  treasurer  on 
the  20th  November,  and  paid  him  41.  11«.  1(2.,  but  no  sum  of 
138.  9d.  from  Buxton.  There  was*  no  entry  on  20th  of  November 
of  any  fine  inflicted  on  Buxton ;  but  there  was  an  entry  in  pri- 
soner's writing  of  a  fine  of  Is.  on  him,  on  the  4th  December.  Fines 
are  entered  at  the  time  they  are  inflicted.  On  22nd  October, 
1849,  there  is  an  entry  against  Buxton's  name,  21^.  lOd. — 
''  expelled." 

Vaughan,  for  the  prisoner,  objected,  first,  that  there  was  no  false 
pretence  within  the  stat.  7  &  8  Geo.  4,  c.  29,  s.  53 ;  that  the  fact 
of  what  was  due  was  as  much  within  the  knowledge  of  Buxton  as 
of  the  prisoner ;  that  it  was  no  more  a  false  pretence  than  if  a 
creditor  should  say,  you  owe  me  5Z.  when  the  debt  was  only  21., 
and  so  obtain  51:  (see  2  East  P.  0.  830,  R.  v.  Withell;  2  Moo. 
0.  0.  254,  R.  V.  Johnston;  Oar.  &  Mar.  249,  R.  v.  Ball;  7  C.  &  P. 
848,  R.  V.  Reed.) 

Secondly.  That  if  there  be  any  false  pretence,  it  is  the  paper  or 
summons,  which,  therefore,  ought  to  be  set  forth  in  the  indictment : 
(see  Starkie  on  Grim.  Pleading,  97.) 

On  the  other  side,  it  was  contended,  that  the  false  pretence  was 
the  oral  assertion  of  the  prisoner,  who  himself  brought  the  paper, 
signed  by  himself,  that  the  money  was  due :  (16  L.  J.  9,  Mag.  Gas. 
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Hamilton  v.  The  Queen  (in  error).)     I  request  the  opinion  of  the        Bbo. 
conrt^  whether  this  conyiction  can  be  sustained  upon  all  or  any  of    ^  ^' 
the  counts  of  the  indictment.  — 

Second  Case. — The  same  prisoner  wafi  also  convicted  on  an  faUepretencet 
indictment^  charging  him  with  obtaining  a  sovereign  from  WiUiam 
Buxton^  by  false  pretences^  with  intent  to  defraud  him.  The 
indictment  was  in  a  similar  form  to  the  preceding  one.  William 
Buxton  was  a  member  of  the  lodge^  and  contributed  9d.  per  fort- 
night. He  had  been  residing  at  Manchester^  and  paid,  through 
his  mother,  who  resided  at  Burton-on-Trent.  It  appeared  by  the 
prisoner's  books,  that  payment  of  Is,  6d,  was  made  on  account  of 
William  Buxton,  on  the  23rd  of  April,  1849,  so  that  3«.  would  be 
due  on  the  18th  June,  and  there  is  an  entry  by  the  prisoner  of 
payment,  by  Buxton,  of  3«.  on  the  18th  June.  On  the  15th  June,  Seooud  cue. 
Buxton  returned  to  Burton,  and  on  the  18th  went  to  the  lodge, 
being  a  lodge  night,  when  he  was  outside  the  door,  he  saw  the 
prisoner  inside,  who  told  him  he  could  not  be  admitted  till  he  was 
clear.  Buxton  asked  what  was  due.  The  prisoner  said  13^.  5d. 
Buxton  gave  him  a  sovereign,  and  was  then  admitted.  The 
prisoner  went  to  his  desk,  and  entered  IBs,  5d,  on  Buxton's  card; 
but  he  paid  over  to  the  treasurer  5«.  only,  as  received  from  Buxton, 
which  was  the  sum  really  due.  The  same  objections  were  made  in 
this  case,  so  &r  as  they  were  applicable. 

Vaughan,  for  the  prisoner. — This  is  not  a  false  pretence  within  Argument 
Stat.  7  &  8  Geo.  4,  c.  29,  s.  53.  All  the  cases  under  that  statute  ^^"^  prf«>°"- 
belong  to  one  of  three  classes.  First,  where  the  prisoner  has  made 
a  false  representation  as  to  his  own  character,  station,  or  circum- 
stances ;  secondly,  where  he  has  falsely  pretended  that  some  event 
has  happened;  and,  thirdly,  where  he  has  obtained  credit  by  • 
representing  that  he  had  an  authority  from  some  third  person, 
which,  in  truth,  he  had  not.  In  the  first  class  are  B.  v.  Barnard 
(7  Car.  &  P.  784),  where  the  defendant  falsely  represented  him- 
self to  be  a  member  of  the  university  of  Oxford,  by  wearing  a 
commoner's  cap,  and  gown;  R.  v.  Wickham  (10  Ad.  &  £11.  34), 
where  part  of  the  false  pretence  was,  that  the  defendant  was  a 
captain  in  the  East  India  Company's  service ;  and  Hamilton  v.  The 
Queen  (9  Q.  B.  Rep.  271;  2  Cox's  Crim.  Gas.  11),  where  the 
defendant  pretended  that  he  was  a  captain  in  the  Fifth  Dragoon 
Gruards.  To  the  second  class  belongs  the  case  of  R.  v.  Young 
(3  T.  B.  98),  where  the  false  pretence  was,  that  the  defendant  had 
made  a  bet  with  another  person  that  one  of  them  should  run  ten 
miles  within  an  hour;  and  in  the  third  class  are  R,  v.  Freeth  (Buss. 
&  By.  127),  where  the  defendant  obtained  goods  and  monev  for  a 
forged  note  of  hand ;  R.  v.  Coleman  (1  Leach,  303  a ;  2  East  P.  0. 
672),  where  a  carrier  &lsely  pretended  to  the  consignor  that  he 
had  carried  certain  goods  to  the  consignee;  and  R.  v.  Douglas 
(1  Camp.  217),  where  a  porter  represented  that  a  false  porterage 
ticket  was  a  true  one,  and  that  more  had  been  charged  for  the 
porterage  of  a  parcel  than  had  in  truth  been  charged.  It  will  be 
observed,  therefore,  that  all  these  representations  were  such,  that 
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Bbo.        the  truth  or  falsehood  of  them  neither  was  known,  nor  could  at 

*•  the  time  be  ascertained  by  the  party  to  whom  they  were  made. 

^^"'        LoED  Campbell^  C.J. — Then  do  you  define  a  false  pretence 

Faliepretmtees.  within  the  statute  to  be  a  false  statement  of  any  feet,  the  truth  or 

falsehood  of  which  cannot  be  ascertained  by  the  party  to  whom  it 

is  made  ?     The  statute  adds  no  such  qualification. 

Vaughan. — If  the  prosecutor  has  the  means  of  knowledge  at  the 
time  when  the  statement  is  made,  the  offence  is  not  committed. 

Aldbrson,  B. — If  the  prosecutor  knew  the  statement  to  be  &lse, 
then  the  jury  would  not  find  that  the  money  or  goods  had  been 
obtained  by  means  of  the  false  pretence. 

Vaughan, — Some  limitation  has  been  and  must  be  put  upon  the 
very  general  words  of  the  statute ;  for  they  would  include  a  &lse 
representation  as  to  a  future  event :  (see  R.  v.  Ooodall,  R.  &  R. 
461.)  What  is  the  reason  for  excluding  that  case  ?  As  the  pre- 
tence regards  a  future  event,  there  is  time  and  opportunity  for 
inquiry. 

Erlb,  J. — The  statement  of  a  future  possible  event  can  hardly 
be  essentially  false. 

Aldbeson,  B. — ^The  possibility  of  inquiry  always  exists. 

Vaughan. — Here  the  member  of  the  society  haid  the  same  means 
of  knowing  what  was  due  as  the  secretary. 

Paekb,  B. — There  is  a  very  good  note  (a)  on  this  subject  by 

ArgamcDt        ^^"  Gr®^'^®^  in  his  edition  of   Russ.  on  Crimes  (vol.  2,  289.)     It 

for  prisoner,      seems  very  correct  to  say  that  any  false  pretence  of  an  existing 

fact,  intended  to  impose  and  actually  imposing  upon  the  party,  to 

whom  it  is  made,  is  within  the  statute ;   and  if  so,  this  case  is 

within  it. 

Vaughan. — R.  v.  Wheatley  (2  Burr.  1129),  seems  to  point  out 
that  the  mischief,  against  which  the  statute  is  directed,  was  the 
making  of  false  statements  against  which  common  prudence  could 
not  guard. 

Eelb,  J. — The  law  is  for  the  protection  of  the  weak  more  than 
the  strong.     (He  referred  to  R.  v.  Kenrick,  5  Q.  B.  49.) 

Paekb,  B.— In  R.  v.  Wickham  (10  Ad.  &  BU.  34,  37),  Lord 
Denman  said,  very  properly,  ''  suppose  a  man  has  just  wit  enough 
to  impose  upon  a  very  simple  person  and  defraud  him ;  how  is  it 
to  be  determined  whether  the  degree  of  fraud  is  such  as  shall 

(a)  The  following  is  the  note  referred  to  :— 

^'  It  is  submitted  that  the  joty  are  the  proper  persons  to  girs  the  measure,  and  that  it  is  for 
them  to  saj  whether  or  not  the  pretences  nsed  were  the  means  of  obtaining  the  property.  Any 
mle  foaoded  apon  the  pretence  being  such  as  woald  impose  upon  persons  of  onlinarj  caotion, 
woald  leave  all  who  were  onfortanatelj  gifted  with  a  less  degree  of  oaation  at  the  meroj  of  the 
fraadalent  and  designing.  And  as  in  robbery  it  would  be  absnrd  to  laj  down  anj  rale  which 
defined  the  force  necessary  to  oonstitnte  a  robbery  with  reference  to  the  ordinary  strength  of 
mankind,  so,  in  false  pretences,  it  wonid  be  eqnally  absnrd  to  establish  a  role  with  reference  to 
the  ordinary  capacity  of  mankind.  On  the  other  band,  as  in  robbery,  the  correct  rale  dearly 
is,  that  any  force  snfficient  to  oyercome  the  bodily  resistance  of  the  party  robbed  constitotes  the 
offence,  whether  that  party  be  a  powerfnl  man  or  a  feeble  woman ;  so  it  is  sabmitted  that  any 
pretenoe  sufficient  to  oyerooroe  and  impose  upon  the  mind  of  the  party  to  whom  it  is  made, 
ought  to  be  considered  to  constitute  an  offence  within  this  statute;  and  that  whether  it  were  of 
such  a  character  or  not  ought  to  be  left  to  the  determination  of  the  jury  with  reference  to  all  the 
facts  of  the  particular  case," 
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amount  to  a  misdemeanor  ?     Wlio  is  to  give  the  measure?^'    And        Rw»« 
again  he  asked  ''  Why  is  it  the  prosecutor^s  folly  more  than  the     ^oJllby. 
defendant's  fraud  ?'*     It  is  clear  that  the  jury  must  say  whether         — 
the  party  has  been  imposed  upon.  FaUeprdencw 

Aldbeson,  B. — And  they  would  not  say  so,  if  the  pretence  was 
so  absurd  tibiat  it  could  not  impose  upon  any  one.  The  law  of 
false  tokens  was  more  strict. 

Lord  Campbell,  O.J. — It  must  be  recollected  that  the  minds 
of  the  two  persons  are  in  a  very  different  state.  The  party  who 
made  the  false  pretence  that  the  money  was  due  knew  that  it  was 
false ;  the  other  might  be  in  a  state  of  doubt  and  uncertainty.  If 
the  money  was  not  obtained  by  the  false  statement,  the  defendant 
would  be  acquitted;  but  if  the  money  was  thereby  obtained,  is  it 
not  a  false  pretence  within  the  statute  ? 

Eeli,  J. — In  jB.  v.  Douglas,  the  imposition  would  have  been 
detected  by  any  person  who  faiew  the  proper  rate  of  charge  for 
the  carriage  of  parcels. 

Vaughan. — Then  suppose  a  tradesman  were  to  say  to  his 
customer,  "  you  owe  me  51./'  knowing  at  the  time  that  less  or 
nothing  was  due,  and  thereby  obtained  5{.,  can  it  be  said  that  that 
would  be  within  the  statute  ? 

Lord  Campbell,  C.J. — I  believe  we  all  think  that  it  would. 

Aldbrson,  B.— In  R.  v.  WilUama  (2  Bast  P.  C.  830 ;  cited 
8  T.  R.  104),  the  defendant  falsely  pretended  that  he  was  intrusted 
by  the  Duke  de  Lauzun  to  take  some  horses  from  Ireland  to 
London,  and  it  was  held  to  be  within  the  act,  though  the  fact 
might  have  been  ascertained. 

Vcmghan.— In  B.  v.  Beed  (7  Car.  &  P.  848),  it  was  held  that  a 
false  representation  that  a  quantity  of  coals  delivered  by  the 
defendant  to  the  prosecutor  weighed  more  than  in  truth  they  did 
weigh,  was  a  mere  false  affirmation  not  indictable. 

Lord  Campbell,  C.J. — We  are  all  of  opinion  that  these  con-  Judgment 
victions  must   be  affirmed.    The  law  has  been  very  accurately 
stated  by  Lord  Denman  in  the  case  cited. 

Convictions  affirmed. 
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CROWN  CASE  BBSERVED. 

April  27, 1850. 

(Before  Lobd  Cahpbbll^  G.  J.,  Pabeh,  B.,  Aldbbson,  B., 

Cbbsswbll^  J.,  and  Eblb,  J.) 

Bio.  v.  J.  T.  Simpson  Jokes,  (a) 

Fcike  pretences — Charitable  giJU^Venue — Vaiue  of  property. 

To  procure  a  mere  voluntary  charitable  gift  by  false  pretences  is  an  offence 

within  Stat.  7^8  Oeo.  4,  c.  29,  s.  53. 
An  indictment  charged  the  defendant  with  obtaining  by  false  pretences,  in  one 

count,  a  post-office  order,  in  another,  a  51  bank-note,  and  in  a  third  two 

pieces  of  paper,  to  wit,  two  halves  of  a  bl.  bank-note  of  the  value  of  \s.    It 

was  proved  that  the  prosecutor,  at  the  request  of  the  prisoner,  transmitted 

through  the  post  a  letter  containing  a  post-office  order: 
Held,  Aat  the  defendant  was  properly  tried  in  the  county  in  which  that 

letter  was  posted,  though  it  was  received  by  the  prisoner  in  a  different 

county. 
It  was  also  proved  thai  he  sent  through  the  post  two  haloes  of  a  bl.  bank' 

note,  one  of  which  was  received  in  the  county  of  W.,  the  other  in  the 

county  of  if,: 
Held,  that  the  half  notes  were  of  sufficient  value  to  sustain  a  conviction  upon 

the  count  charging  the  receipt  of  two  pieces  of  paper. 

^HE  following  case  was  reserved  by  tlie  assistant  judge  of  the 
^     Middlesex  Sessions : — 
Case.  John  Thomas  Simpson  Jones  was  indicted  for  obtaining  by  false 

pretences  a  post-office  order  for  the  payment  of  SL  of  the  goods 
and  chattels  of  John  Collingridge^  with  intent  to  cheat  and  defraud 
him  of  the  same^  and  in  other  counts  for  obtaining  a  &l.  bank-note 
and  two  pieces  of  paper,  to  wit,  two  halves  of  a  51.  bank-note  of  the 
value  of  Is.,  of  the  goods,  chattels  and  moneys  of  the  said  John 
Gollingridge,  with  intent  to  defraud  him  thereof. 

It  was  proved  in  evidence  that  the  prosecutor  resided  at  Sun- 
bury  in  Middlesex,  having  a  house  also  at  Bath,  but  that  at  the 
time  of  his  receiving  the  letter  hereinafter  first-mentioned,  he  was 
at  his  house  at  Sunbury,  and  the  prisoner  at  Yauxhall-road,  in  the< 
same  county,  and  with  respect  to  the  first  charge  that  the  prisoner 

(a)  Beportad  bj  A  BirrLBafiov,  Esq.,  B«rritta>at-Law. 
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wrote  at  his  fesidence  the  letter,  of  which  the  foDowing  is  a  copy,        B^o- 
with  intent  to  defraud  the  prosecutor,  and  assuming  a  name  to  j  ^  sI^'jones. 
which  he  had  no  right,  viz.,  that  of  Dr.  Scott  subscribed  to  the  '  '  — 

letter :—  ^^K^^** 

Gravesend,  July  80th,  1849.        ^EMenoe. 

Sir, — Permit  me  to  address  yon  in  a  case  of  charity  at  the 
earnest  entrea^  of  James  Brewer,  a  young  man  whom  you  have 
been  very  kind  to  upon  several  occasions,  and  some  months  ago 
you  gave  him  11.  8«.  to  take  him  to  Leamington  :  he  was  ordered 
here  for  the  benefit  of  sea  bathing,  but  the  air  being  too  keen  for 
his  delicate  frame,  he  has  been  advised  to  endeavour  to  gain  admis- 
sion to  the  Consumption  Hospital,  Brompton,  near  London.  He 
is  in  very  distressed  circumstances,  and  has  no  means  of  paying  the 
fees  of  that  institution,  and  is  also  indebted  here  to  his  landlady 
for  board,  Ac.  Your  kindness  to  him  before  induces  him  to  hope 
that  you  might  once  more,  and  for  the  last  time,  render  him  some 
httle  assistance  to  enable  him  to  make  up  fifty  shillings,  all  that  he 
is  deficient  of.  I  have  taken  more  than  usual  interest  in  his  case, 
having  given  him  some  linen,  and  H.  10«.  in  cash,  which  is  as  much 
as  my  limited  means  will  admit  me  to  do.  The  sad  intelligence  of 
a  death  in  my  family  obliges  me  to  leave  home  in  a  few  hours  for 
Scotland,  and  I  -shsJl  be  absent  some  weeks ;  therefore  you  will  be 
pleased  to  return  an  answer  to  the  poor  youth  himself,  along  with 
the  inclosure,  which  is  of  importance  to  him,  addressed  James  q^^ 
Brewer,  Post-office,  Gravesend,  Kent,  to  be  left  till  called  for; 
and  I  have  instructed  Miss  Scott,  my  sister,  to  acknowledge  the 
receipt  for  him.  Trusting  the  motive  which  actuates  me  in  pre- 
ferring the  request  will  be  deemed  an  apology. 

I  am,  Sir,  your  obedient  Servant, 

Jno.  H.  Scott,  M.D. 

To  John  CoUingridge,  Esq.,  Bath. 

That  he  delivered  the  same  to  an  accomplice  at  his  residence  in 
Middlesex,  with  instructions  to  put  it  in  the  post-office  at  Graves- 
end, to  be  there  posted ;  that  the  same  was  posted  accordingly, 
and  duly  received  by  the  prosecutor  in  Middlesex,  it  having  been 
forwarded  from  Bath,  in  the  county  of  Somerset,  to  him  at  Sun- 
bury.  He  thereupon  believing  the  story  told  in  the  said  letter  to 
be  true,  and  that  it  had  been  written  by  a  Dr.  Scott,  obtained  a 
post-office  order  at  Sunbury  for  the  sum  of  8Z.,  as  laid  in  the 
indictment,  in  favour  of  James  Brewer,  and  having  inclosed  the 
same  in  a  sealed  envelope,  addressed  James  Brewer,  Post-office, 
Gravesend,  Kent,  put  it  in  the  Sunbury  post-office,  where  it  was 
transmitted  by  course  of  post  to  Gravesend,  in  the  county  of  Kent, 
and  there  received  by  the  accomplice  (under  the  prisoner's  instruc- 
tions), who  got  the  money  for  the  order,  and  gave  half  the  proceeds 
to  the  prisoner  at  his  residence  in  Yauxhall-road,  keeping  the 
other  half  himself.  The  pretences  were  each  and  every  of  them 
&lse  to  the  prisoner's  knowledge,  and  the  letter  was  written  with 
intent  to  cheat  and  defraud  the  prosecutor,  and  obtain  money  from 
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Bko.       hiTn,  and  the  name  of  Soott  was  assumed  for  that  purpose.    With 
T  s*"j        respect  to  the  second  charge^  it  was  proved  that  the  prisoner  wrote 
'   •  j^^""®*  an(j  posted  the  following  letter  from  Bath : — 

Faif  pretenoeB 

^^Ze.  .  Bath,  August  10th,  1849. 

Sir, — ^It  is  a  most  unusual  thing  for  me  to  address  an  individaal 
to  whom  I  am  an  entire  stranger ;  but  circumstances  over  which  I 
have  had  no  control,  almost  compel  me  to  make  my  present  situation 
known,  and  having  received  this  morning  a  note  from.  Dr.  Harrison, 
who  was  an  early  mend  of  my  late  father,  the  Rev.  B.  0.  OoUing- 
ridge,  of  Newcastle,  intimating  that  a  namesake  of  mine  was 
residing  at  Bath,  and  under  an  impression  (as  our  name  is  by  no 
means  common),  I  have  ventured  to  address  yoa,  thinking  you 
might  spring  from  the  Northxmiberland  family  of  the  Oollingridges, 
I  know  of  no  relation  in  the  world  living  bearing  my  name, 
except  an  only  brother,  now  living  in  Hexham,  and  several 
sisters  married,  who  of  course  do  not  take  the  name  now.  I 
have  been  bred  to  mercantile  pursuits,  and  for  manv  years 
resided  at  Cape  St.  Mary's,  River  Gbmbia,  Western  doast  of 
Africa,  where  I  lost  in  one  night,  by  the  upsetting  of  a  shallop,  or 
small  decked  vessel,  at  the  mouth  of  the  River  Nemo,  the  entire 
savings  of  many  years  of  industrious  but  laborious  toil,  amounting 
to  2,570Z.  in  one  of  the  most  unhealthy  climates  in  the  world ;  and 
what  is  worse  than  the  mere  loss  of  health,  the  burning  heat  of  the 
OaBt.  Torrid  Zone  has  so  injured  my  constitution,  that  at  the  early  age 

of  thirty-four  I  have  been  compelled  to  relinquish  a  good  situation 
which  required  some  activity.  Since  my  return  to  England 
I  have  for  some  time  past  been  endeavouring  to  obtain  a  situation 
in  some  of  the  milder  West  India  Islands,  Madeira,  or  the  south 
of  Europe,  with  a  view  of  re-establishing  my  health,  but  all 
endeavours  have  proved  unavailing.  The  medical  profession  have 
recommended  me  to  try  the  benefit  of  the  Bath  waters,  but  I  am 
sorry  to  say  I  have  found  no  benefit,  my  funds  are  almost,  nay, 
I  may  say,  wholly  expended,  and  I  have  not  one  single  friend 
whom  I  may  appeal  to  in  confidence.  Upon  beginning  to  write 
this  it  was  my  intention  to  have  asked  you  to  advance  me  a  small 
sum  as  a  loan,  that  is,  if  you  had  any  knowledge  of  our  family  in 
the  north,  but  I  will  refrain  from  asking  that  favour,  for  if  you 
obliged  me  with  a  loan  I  have  no  prospect  in  the  world  of  repaying 
it  at  present,  and  if  it  is  in  your  power  to  assist  a  ruined  merchant 
in  ill  health  I  will  feel  truly  grateful ;  it  must  be  as  a  gift,  for, 
from  the  terms  of  my  brother's  letter,  it  appears  his  means  are 
limited,  and  I  have  no  prospects  there,  except  casual  assistance. 
Read  his  letter  and  you  will  see  his  position  and  mine ;  he  sent 
me  5{.  in  June,  having  an  aged  mother  to  maintain,  and  a  large 
family  upon  his  small  practice,  being  by  profession  a  surgeon. 
I  really  cannot  summon  resolution  to  apply  to  him,  at  least,  for 
a  time.  The  enclosed  letter  you  will  be  pleased  to  return  to  me, 
as  also  the  note,  which  you  will  perceive  is  signed  by  the  Arch- 
bishop of  York  (signed  Ebor,  I  presume  the  latin  name  for  that 
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city) ,  and  as  I  am  invited  to  spend  a  day  mth  a  fomilj  in  Chippenham        Bbo. 
some  twelve  miles  distant^  you  will  be  pleased  to  refcam  to  ni©  j  x  s'^J 
there^  addressed  as  below.     I  am  a  poor  one,  Mr.  CoUingridge,  to   '   *  — 
press  for  a  favour ;  I  have  always,  through  life,  been  placed  above  fdUej^^uncea 
it,  but  my  distresses  are  not  the  less ;  the  privations  which  I  have    ^isvS&!m 
undergone  and  am  now  silently  undergoing,  are  not  the  less  keen 
because  I  do  not  enlarge  upon  them,  but  as  I  have  addressed  you 
in  confidence,  I  vnll  here  state,  if  you  can  render  me  any  pecuniary 
assistance,  without  injury  to  those  who  may  have  strong  claims 
upon  you  and  equally  necessitous,  I  will  be  for  ever  grateful  for 
the  least  aid.     An  early  answer  will  oblige.     And  I  may  here 
mention  it  was  your  domestic  in   Pultney-street  who  gave  me 
your  address,  having  caUed  this  morning  in  the  hope  of  seeing  you 
personally.    Wishing  you.  Sir,  a  large  enjoyment  of  peace  and 
tranquillity. 

I  remain.  Sir,  your  obedient  servant, 

John  Henry  GoLLiNasiDGB. 

Address  Mr.  J.  H.  CoUingridge  (to  be  called  for),  late  from 
Africa,  the  Post  Office,  Chippenhsm,  Wilts. 

J.  H.  C. 
To  John  Collingridge,  Esq.  (of  Bath), 


ilia. 


Sunbury  Villa,  Sunbury,  Middlesex. 

That  it  was  duly  received  at  Sunbury  by  the  prosecutor,  who  Oaae 
thereupon  believing  its  contents  to  be  true,  and  that  it  was  written 
by  a  person  bearing  the  name  of  John  Henry  Collingridge,  enclosed 
one  half  of  a  51.  note  in  a  letter,  addressed  '*  Mr.  J.  H.  Collingridge 
(to  be  called  for),  late  from  Africa,  Post  Office,  Chippenham, 
Wilts,"  and  forwarded  it  by  post  from  Sunbury  to  Chippenham,  in 
the  county  of  Wilts,  where  it  was  received  by  the  prisoner,  who 
thereupon  requested  the  prosecutor  by  letter  to  forward  the  second 
half  of  the  note  by  post  to  his  residence  in  Middlesex,  and  which 
the  prosecutor,  who  was  then  still  at  Sunbury,  did,  and  wrote  from 
thence  accordingly,  and  the  prisoner  received  it  there,  and  by 
letter  duly  acknowledged  the  receipt  of  such  half  note  there. 
The  letter  was  written  by  the  prisoner  himself,  with  intent  to 
defraud  the  prosecutor  of  his  money.  He  knew  the  contents  to 
be  false,  assuming,  for  the  purpose  of  such  fraud,  the  name  of 
John  Henry  Collingridge,  to  which  he  was  not  and  never  had  been 
entitled. 

Three  points  were  taken  by  the  prisoner's  counsel  as  to  both 
charges. 

1st.  That  neither  of  them  were  offences  within  the  meaning  of 
the  statute.  The  post-office  order  and  the  51.  were  mere  voluntary 
gifts,  and  that  the  statute  did  not  apply  to  voluntary  charitable 
gifts. 

2nd.  As  to  the  first  charge,  that  the  same,  if  triable  anywhere, 
was  only  triable  in  the  county  in  which  the  post-office  order  was 
receivea.    And  that  it  was  received  in  the  county  of  Kent. 
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Bbo.  3rd.  As  to  the  seoond  charge^  tliat  one  half  of  the  bank-note 

J  T  ^J        leaving  been  received  in  Wiltshire,  and  the  other  half  in  Middlesex 

'  —        the  bank-note  was  not  received  in  Middlesex ;    and   that   with 

Faise^pretBHcet  respect  to  the  charge  of  obtaining  two  pieces  of  paper,  to  wit,  two 

— £m^io0.    ^^^®s  of  A  Bank  of  England  note,  vcJue  one  shilling,  the  same 

constitated  no  offence,  because  the  halves  were  of  themselves  and 

as  distinct  from  each  other  valaeless.    The  jury  found  the  prisoner 

guilty. 

No  counsel  was  instructed  on  hehalf  of  the  prisoner. 

Argoment  for        PhinUy  for  the  prosccutiou. — The  first  objection  is,  that  this  case 

the  profecntion.  jg  -j^q^  within  the  statute  at  all ;  but  it  would  be  even  within  the 

1st  statute  33  Hen.  8,  c.  1 ;  because  that  statute  provides  for  the 

offence  of  obtaining  money  by  counterfeit  letters  in  other  men's 

names :  but  the  more  recent  statutes  of  30  Geo.  2,  c.  24,  and  7  &  8 

Geo.  4,  c.  29,  s.  53,  have  considerably  extended  the  law  upon  this 

subject ;  and  now  any  false  pretence  of  an  alleged  existing  fact, 

made  with  intent  to  defraud,  and  which  succeeds  in  imposing  upon 

the  prosecutor,  and  inducing  him  to  part  with  his  money  or  goods, 

is  a  false  pretence  within  the  last  statute,  as  was  held  this  morning 

in  B.  V.  Woolley  :  {supra,  p.  195.)    Lord  Kenyon,  in  Totmg  v.  2%6 

King  (3  T.  B.  98),  remarks  upon  the  generality  of  the  language  of 

stat.  30  Geo.  2,  c.  24 ;  and  adds,  ''  when  the  criminal  law  happens 

to  be  auxiliary  to  the  law  of  morality,  I  do  not  feel  any  inclination 

to  explain  it  away.''     {Villeneuve's  case,  there  cited,  p.  104.) 

In  the  court  below,  the  prisoner's  counsel  contended  that  there 
must  be  some  pretended  obligation  on  the  part  of  the  prosecutor  to 
give,  or  advantage  to  him  from  giving;  and  that,  therefore,  a  mere 
charitable  gift,  though  obtained  by  a  false  pretence,  was  not  within 
the  statute :  but  jR.  v.  Orossley  (2  Moo.  &  B.  17),  which  was  the 
case  of  a  loan,  answers  that  objection.  It  was  also  contended  that 
the  prisoner  was  punishable  under  the  Vagrant  Act,  5  Geo.  4,  c.  83, 
s.  4,  which  provides  expressly  for  the  offence  of  going  about  collect- 
ing alms  under  false  pretences  ;  but  even  if  he  was,  it  by  no  means 
follows  that  he  has  not  committed  an  offence  under  7  &  8  Geo.  4, 
c.  29,  s.  63;  1  Inst.  127.  [Lord  Campbell,  C.J. — There  can  be 
no  doubt  that  this  is  a  false  pretence  within  the  statute.]  Then, 
the  question  of  venue  is  easily  disposed  of.  By  7  Geo.  4,  c.  64,  s.  12, 
an  offence  begun  in  one  county  and  completed  in  another,  may  be 
tried  in  either. 

Aldebsok,  B. — ^The   postmaster  at  Sunbury  was  tho  agent  of 
the  prisoner. 
Judgment.  LoBD    Cahpbbll,    C.J. — ^Yes ;    there    was    an    obtaining    in 

Middlesex.  • 

Parse,  B. — And  as  to  the  other  count,  the   pieces  of   paper 
were  of  value. 
Aldsbson,  B. — ^The  second  was  of  the  value  of  51. 

Conviction  affirmed. 
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CROWN  CASE  RESERVED. 

April  27,  1850. 

(Before  Lord  Campbill,  C.  J.,  Pabei,  B.,  Aldbbson,  B., 

Cbbsswell,  J.,  and  Eblb,  J.) 

Rbq.  v.  Sansohb.  (a) 

Priaoner*8  ttatement  before  magistrates,  taken  under  11  ^  12   Vict  c,  42, 

5.  IS— Admissibility  of-^Effect  of  proviso, 

Jfi  upon  the  trial  of  on  indictment,  the  depositions  taken  befwe  the  committing 
magistrates  contains  a  statement  by  the  accused,  in  the  fxn^m  {N,),  given  in 
the  schedule  to  11  ^  12  Vict,  c,  42,  that  statement  is  admissible  in  evidence, 
on  the  part  of  the  prosecution,  without  further  proof . 

If  the  statement  is  not  taken  in  that  form,  it  may  still  be  given  in  evidence 
against  the  prisoner,  upon  proof  of  the  signature  of  the  magistrate,  and 
that  the  statement  was  read  over  to,  and  signed  by,  the  prisoner.  If  it 
should  appear  that  any  inducement  or  threat  had  been  held  out  to  the 
prisoner  before  he  was  taken  before  the  magistrate,  then,  in  order  to  let 
in  evidence  of  a  statement  made  before  the  magistrate,  it  would  be  necessary 
to  prove  that  he  was  then  cautioned  by  the  magistrate,  in  such  a  manner 
as  to  remove  the  effect  of  the  previous  threat  or  inducemeTit ;  but  the 
particular  enactment  contained  in  the  first  proviso  to  sect.  IS,  is  directory 
only, 

THE  prisoner  was  tried  for  murder  at  the  last  Nottinghamsliire 
assizes,  before  Lord  Campbell,  C. J.,  who  reserved  the  follow- 
ing case  : — 

The  prisoner  was  tried  before  me  at  the  last  assizes  for  the  county 
of  Nottingham,  for  the  murder  of  Elizabeth  Bailey,  by  introducing 
his  finger  into  her  womb,  with  the  intention  of  procuring  abortion. 

For  the  prosecution,  there  was  offered  in  eyidence  a  declaration 
made  by  mm  before  the  committing  magistrate  in  the  annexed 
form. 

The  magistrates'  clerk,  who  was  called  to  prove  it,  stated  that, 
when  the  prisoner  was  before  the  magistrate,  the  witnesses  for  the 
prosecution  being  examined  in  his  presence,  the  magistrate  thus 
addressed  him : — ^'Having  heard  the  evidence,  do  you  wish  to  say 
anything  in  answer  to  the  charge  ?  You  are  not  obliged  to  say 
anything  unless  you  desire  to  do  so,  but  whatever  you  say  will  be 
taken  down  in  writing,  and  may  be  given  in  evidence  against  you 
upon  your  trial  j ''  that  the  magistrate  added  nothing  more ;  that 
the  prisoner  then  made  the  declaration,  which  was  taken  down, 
read  over  to  him,  and  signed  by  him,  and  that  it  was  signed  by  the 
magistrate. 

(a)  Biportad  by  A  BmuHXOV,  Biq.,  BanriiUr-at-Lftw. 
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The  prisoner's  counsel  objected  that,  under  the  II  &  12  Yict. 
c.  42,  s.  18,  the  declaration  was  not  admissible,  as  the  mt^strate 
had  not  stated  to  the  prisoner,  or  given  him  clearly  to  understand, 
"  that  he  hs^  nothing  to  hope  from  any  promise  of  favour,  and 
nothing  to  fear  from  any  threat  which  might  have  been  holden  out 
to  him  to  induce  him  to  make  any  admission  or  confession  of  his 
guilt,  but  that  whatever  he  should  then  say,  might  be  given  in 
evidence  upon  his  trial,  notwithstanding  snch  promise  or  threat." 

I  admitted  the  declaration,  and  reserved  the  point  for  the  opinion 
of  the  judges. 

llie  prisoner  was  found  guilty,  and  sentence  was  passed  upon 
him. 

Nottinghamshire,  to  wit. — John  Sansome  stands  chiu-ged  before 
the  undersigned,  one  of  Her  Majesty's  justices  of  the  peace  in  and 
for  the  county  of  Nottingham,  this  I2th  day  of  May,  in  the  year  of 
oar  Lord  1849,  for  that  he,  the  said  John  Sansome,  on  the  19th 
day  of  April  last,  at  the  parish  of  Aahfield,  in  the  said  county,  un- 
lawfully and  felonionsly  used  an  instrument  to  the  person  of  one 
Elizabeth  Bailey,  she  then  and  there  being  with  child,  with  intent 
then  sod  there  to  procure  the  miscarriage  of  the  said  Elizabeth 
Bailey ;  and  the  said  charge  being  read  to  the  said  John  Sansome 
and  the  witnesses  for  the  prosecution,  Richard  Soulding,  Mary  Ann 
Ascroft,  Lucy  Bailey,  John  Simon  Tnmer,  William  Picken,  and 
David  Bichardsou,  being  severally  examined  in  his  presence,  the 
said  John  Sansome  is  now  addressed  by  me  as  follows : — "  Having 
heard  the  evidence,  do  yon  wish  to  say  anything  in  answer  to  the 
charge  ?  You  are  not  obliged  to  say  anything  unless  you  desire  to 
do  so ;  but  whatever  you  say  will  be  taken  down  in  writing,  and 
may  be  given  in  evidence  against  you  upon  your  trial."  Where- 
npon  the  said  John  Sansome  saith  as  follows  i — "  As  regards  the 
charge  of  introducing  any  instrument,  upon  examination,  I  found  it 
was  impracticable,  on  account  of  the  narrowness  of  the  passages, 
and  the  apex  of  the  womb  lying  so  high  up  that  I  conld  not  reach  to 
feel  it ;  in  consequence  of  that,  I  withdrew  my  fingers  and  observed, 
'  yon  will  be  all  right  now.' 

(Signed)  "John  Suibomi." 

"  The  above  examination  was  taken  before  me  at  Mansfield,  in 
the  said  connty,  on  the  da^  and  year  first-mentioned. 

(Signed)  "J.  Saimohd." 

Mellor  for  the  prisoner. — Before  the  recent  statute  11  &  12  Vict, 
c.  42,  a,  confession  made  under  the  influence  of  hope  or  fear  was 
always  held  inadmissible,— if  the  indacement  or  threat  was  held  out 
by  any  person  having  authority,  that  is,  any  person  at  all  connected 
with  the  prosecution ;  bnt  the  effect  of  such  inducement  or  threat 
might  be  so  far  removed  by  a  proper  caution  on  the  part  of  the 
committing  magistrate  as  to  reader  admissible  any  statement  made 
by  the  accused  before  him.  This  frequently  led  to  a  question 
whether  the  caution  given  by  the  magistrate  was  sufficient  for  that 
purpose ;  great  uncertainty  prevsjled,   and   justice  was  not  un- 
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freqaently  defeated.     In  SmitVs  case  (2  Bnss.  on  Crimes^  83)^  the        Bao. 
caation  was  considered  insufficient;  so  in  Sexton's  case  (2  Buss.  832  ;     ^    ^' 
1  Bum's   Just.  (D'Oyl.  &  Wms.)    1086) ;  but  in  Bosier^s  case        —  *' 

aPhill.  Evid.  411),  the  caution   riven  was  deemed  sufficient.     PrUontr^i 
The  consequence  was^  that  some  justices  had  even  gone  so  far  as  j^dmnibUity, 
to  prevent  prisoners  from  making  any  statement  before  them, 
which  was  clearly  wrong  :  (B.  v.  Arnold,  8  Oar.  &  P.  621 ;  B.  v. 
Green,  5  Car.  &  P.  312.)      The  7  Geo.  4,  c.  64,  s.  2,  which  regu- 
lated the  taking  of  examinations  under  the  passing  11  &  12  Yict. 
c.  42,  is  now  repealed  by  that  statute ;  the  object  of  which  was  to 
remove  all  question  as  to  the  sufficiency  of  the  caution  given  by 
the  magistrate,  by  reqniriDg  him  to  adopt  a  particular  form  of  can- 
tion  prescribed  by  the  statute.     The  recital  of  the  statute  shows, 
that  its  object  was  "  to  define  clearly  by  positive  enactment "  the 
duties  of  justices  with  respect  to  persons  charged  with  indictable 
offences  ;  sect.  17  makes  the  provision  in  question  applicable  to  all 
cases,  and  then  sect.  18  enacts,  ^'that  after  the  examination  of  all 
the  witnesses  on  the  part  of  the  prosecution  as  aforesaid  shall  have 
been  completed,  the  justice  of  the  peace,  or  one  of  the  justices  by 
or  before  whom  such  examination  shall  have  been  so  completed  as 
aforesaid  shall,  without  requiring  the  attendance  of  the  witnesses, 
read  or  cause  to  be  read  to  the  accused,  the   depositions  taken 
against  him,  and  shall  say  to  him  these  words,  or  words  to  the  like 
effect :  ''  having  heard  the  evidence,  do  you  wish  to  say  anything 
in  answer  to  the  charge  ?    You  are  not  obliged  to  say  anything  .     ^^^  ^ 
unless  you  desire  to  do  so,  but  whatever  you  say  will  be  taken  down  the  pruoo«r 
in  writing,  and  may  be  given  in  evidence  against  you  upon  your 
trial;''  and  whatever  the  prisoner  shall  then  say  in  answer  thereto 
shall  be  taken  down  in  writing  (N.)  and  read  over  to  him,  and  shall 
be  signed  by  the  said  justice  or  justices,  and  kept  with  the  deposi- 
tions of  the  witnesses,  and  shall  be  transmitted  with  them  as 
hereinafter  mentioned ;  and  afterwards  upon  the  trial  of  the  said 
accused  person  the  same  may,  if  necessary,  be  given  in  evidence 
against  him  without  farther  proof  thereof,  unless  it  shall  be  proved 
that  the  justice  or  justices  purporting  to  sign  the  same  did  not  in 
fact  sign  the  same :   provided  always   that  the   said  justice   or 
justices  before  such  accused  persons  shall  make  any  statement, 
shall  state  to  him,  and  give  him  clearly  to  understand,  that  he  has 
nothing  to  hope  from  any  promise  of  favour,  and  nothing  to  fear 
from  any  threat  which  may  have  been  holden  out  to  him  to  induce 
him  to  make  any  admission  or  confession  of  his  guilt ;   but  that 
whatever  he  shall  then  say  may  be  given  in  evidence  against  him 
upon  his  trial,  notwithstanding  such  promise  or  threat ;  provided 
nevertheless,   that    nothing    herein   enacted  or  contained  shall 
prevent   the    prosecution   in   any  case   from  giving  in  evidence 
any  admission  or  confession  or  other  statement  of  the  person 
accused  or  charged  made  at  any  time,  which  by  law  would  be 
admissible  as  evidence  against  such  person.''    Now  it  is  submitted, 
that  compliance  with  that  first  proviso  is  a  condition  precedent  to 
the   admissibility  in   evidence  of    any  statement   made  by  the 
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prisoner  before  the  magistrate.  The  statate  assames  that  the 
prisoner  may  be  under  the  inflaenoe  of  some  preyioos  threat  or 
inducement,  and  therefore  re()uires  the  magistrate  to  ^ve  a 
particular  caution  before  he  receives  any  statement  of  the  prisoner. 

Aldebson,  B. — What  do  you  say  to  the  last  proviso  ? 

Mellor. — That  applies  only  to  statements  made  by  the  prisoner 
to  other  persons  or  upon  other  occasions,  which  the  section  does  not 
profess  to  deal  with,  and  the  distinction  is  reasonable,  because  a 
statement  made  solemnly  before  a  magistrate  has  always  greater 
effect  against  a  prisoner  than  a  statement  made  under  other 
circumstances :  (Fost.  Discours.  of  High  Treason,  Sup.  3,  s.  8.) 

Lord  Campbell,  C.  J. — The  words  of  the  last  proviso  "  at  any 
time^'  must  embrace  the  time  when  the  accused  is  before  the 
magistrate. 

Mellor, — Then  the  section  is  almost  useless.  It  requires  the 
magistrate  to  do  a  certain  act,  but  attaches  no  consequence  to  his 
neglect  of  that  duty. 

Aldebson,  B. — The  section  makes  the  statement  admissible 
upon  mere  production,  if  there  is  no  evidence  of  any  previous 
inducement  or  threat.  If  there  is  such  evidence  and  the  caution 
required  by  the  statute  has  been  given,  that  is  enough.  If  it  has 
not,  then  the  question  remains,  as  before  the  last  statute. 

Mellor, — That  advantage  is  very  trifling,  for  there  never  was  any 
difficulty  in  proving  the  magistrate's  signature.  [Aldebson,  B. — 
It  is  very  wise  to  give  the  second  caution  in  every  case.]  For- 
merly it  was  optional  with  the  magistrate  to  give  or  withhold 
the  caution,  and  it  is  submitted  that  the  object  of  the  statute  was 
to  take  away  that  option  and  make  the  giving  of  it  obligatory.  So 
indeed  Coleridge, «!.  and  Cresswell,  J.  appear  to  have  thought  in 
B.  V.  Kimher  {3  Cox  Crim.  Cas.  223.)  In  R.  v.  Steel  (13  Just.  P. 
606),  Erie,  J.  admitted  a  statement  taken  in  the  statutory  form 
without  further  proof ;  but  the  present  question  did  not  arise  there. 

EsLE,  J. — It  was  intended  to  be  a  direct  decision  against  you. 

Mellor. — It  was  not,  however,  necessary  to  decide  the  question 
in  that  case,  and  The  Mayor,  SpCy  of  Salford  v.  Acker  (16  Mee.  & 
W.  85),  is  a  strong  authority  to  show  that  a  proviso^  such  as  this 
must  be  construed  as  imposing  a  condition  precedent  upon  the  right 
conferred  in  the  earlier  part  of  the  clause. 

S.  0.  Deniaon,  contra,  was  not  called  upon. 

Lord  Campbell,  C.  J. — We  are  all  of  opinion  that  this  objection 
is  unfounded;  and  I  reserve  the  case,  not  on  account  of  any 
doubt  which  I  myself  felt  upon  the  subject,  but  in  deference  to 
doubts  which  had  been  entertained  by  some  of  my  learned  brothers. 
Now  in  this  case,  not  only  is  the  signature  of  the  magistrate  to 
this  statement  proved,  but  also  the  signature  of  the  prisoner  him- 
self, after  it  had  been  read  over  to  him.  It  was  therefore  admis- 
sible at  common  law,  and  was  admissible  upon  this  trial  unless 
there  is  something  in  the  recent  statute  which  prevents  its  recep- 
tion. Now  it  has  been  argued  very  powerfully  as  mi^ht  have  been 
expected  from  Mr.  Mellor,  that  the  statute  makes  it  a  condition, 
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precedent  that  the  magistrate  should  "  state  to  the  prisoner  and        Bbo. 
give  him  clearly  to  understand  that  he  has  nothing  to  hope  from  '^- 

any  promise  of  favour,  and  nothing  to  fear  from  any  threat  which        

may  have  been  holden  out  to  him,  to  induce  him  to  make  any  PrUonar's 
admission  or  confession  of  his  guilt ;  but  that  whatever  he  shall  Ada^^HL. 
then  say  may  be  given  in  evidence  against  him  upon  his  trial  not- 
withstanding such  promise  or  threat ; "  but  in  this  case  there  was 
no  evidence  of  any  promise  or  threat  whatever,  and  therefore  there 
could  be  no  necessity  for  showing  that  any  caution  had  been  given ; 
for  I  am  of  opinion  that  the  giving  of  such  caution  cannot  be  a 
condition  precedent  to  the  admissibility  of  every  declaration  made 
by  a  prisoner  before  a  magistrate  read  over  to  him  and  signed  by 
him.  It  seems  to  me  that  that  proviso  contains  merely  a  Erection 
to  the  magistrate  how  to  proceed,  and  not  a  condition  precedent. 
If  he  neglects  his  duty,  there  is  no  clause  of  nullity  in  the  statute, 
nothing  to  exclude  a  confession  which  would  be  admissible  at  com- 
mon law.  Then  we  look  to  the  schedule  :  a  form  is  there  given, 
which  was  adopted  in  this  case,  and  that  form  embodies  the  first 
caution  but  not  the  second.  Whether  the  giving  of  the  first 
caution  even  is  a  condition  precedent  to  the  admissibility  of  the 
statement  it  is  not  necessary  now  to  determine ;  at  all  events  the 
giving  of  the  second  caution  is  not,  where  there  is  no  evidence  of  jn^-njent 
any  previous  threat  or  promise. 

rASKB,  B. — I  am  entirely  of  the  same  opinion;  and  I  do  not 
mean  at  all  to  say  that  there  is  any  reason  to  doubt  that  the  first 
caution  as  well  as  the  second  is  not  a  condition  precedent  to  the 
admissibility  of  the  statement.  The  last  proviso  seems  to  override 
both  cautions. 

Aldebson^  B. — Mr.  Mellor  gives  no  effect  to  the  words  of  the 
last  proviso  ''  at  any  time ;  '^  he  reads  it  as  if  it  were  '^  at  any  other 
time.*' 

Cbesswbll,  J.  concurred. 

Eblb,  J. — I  am  entirely  of  the  same  opinion ;  but  it  may  be 
desirable  now  to  state  also  the  opinion  of  the  court  upon  the  other 
question  whether  the  examination  when  transmitted  by  the  com- 
mitting magistrates  in  the  statutory  form  is  admissible  without 
further  proof ;  and  certainly  my  opinion  is,  that  if  the  first  caution 
is  stated  to  have  been  given  as  in  the  form  in  the  schedule,  and 
that  examination  is  transmitted  in  due  course  by  the  committing 
magistrate  to  the  court  before  which  the  trial  is  to  take  place,  the 
statement  is  then  admissible  without  any  further  proof. 

LoBD  Campbell,  0.  J. — I  entirely  concur  in  that  opinion. 

Pabeb,  B. — Prima  fade  the  examination  is  right  if  it  purports 
to  be  signed  by  the  magistrate,  and  there  is  no  evidence  that  he 
did  not  sign  it ;  and  I  think  it  would  be  admissible  if  neither  of 
the  cautions  was  stated  to  have  been  given. 

LoBD  Campbell,  C.  J. — ^At  all  events  we  are  all  agreed  upon 
this, — that  if  the  statement  is  returned,  purporting  to  be  signed  by 
the  magistrate,  and  bearing  upon  the  face  of  it  the  first  caution,  it 
is  admissible  without  any  eviaence. 

Conviction  affirmed. 
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COURT  OP  CRIMINAL  APPEAL. 

April  27, 1850. 

(Before  Lord  Campbell,  C.  J.,  Pares,  B„  Aldbrson>  B., 

Crbsswsll,  J.,  and  Eblb,  J.) 

Req.  V,  Adbt.  (a) 

Embezzlement — Collector  of  poor  rates — Proiperty. 

A  person  employed  by  the  overseers  of  a  parish  to  collect  the  poor  rates, 
received  the  amount  of  rate  due  in  respect  of  certain  property  from  the 
landlord,  whose  name  vhis  not  in  the  rate  hook,  but  who  was  in  the  habit  of 
paying  the  rates,  instead  of  the  occupier,  who  was  the  person  rated,  and 
embezzled  the  same. 

Held,  that  he  was  properly  convicted  of  embezzlement,  upon  an  indictment 
charging  him  as  servant  to  A,  B,  and  C,  D.  (the  overseers),  and  describing 
the  money  collected  as  the  property  of  the  said  A,  B,  and  C,  D.,  his 
masters, 

'HE  prisoner  was  tried  for  embezzlement  before  the  Recorder 
of  New  Sarum,  by  whom  the  following  case  was  stated  for 
the  opinion  of  the  judges : — 

CASE. 

At  the  General  Quarter  Sessions  of  the  Peace,  held  on  the 
81st  day  of  December,  1849,  at  Salisbury,  before  the  recorder, 
^"*-  Charles  John  Adey  was  indicted   for  embezzlement.      The    Ist 

count  stated  that  the  prisoner,  being  employed  as  servant  to 
Henry  James  Bracher  and  Robert  Pritcher,  on  the  13th  of  May, 
1849,  received  hs.  \\d.  on  account  of  his  masters,  and  em- 
bezzled it. 

It  alleged  the  money  to  be  the  property  of  the  said  H.  J.  Bracher 
and  R.  Pritcher,  his  masters.  The  2nd  and  3rd  counts,  which 
were  similar  in  form  to  the  first,  alleged  the  embezzling  of  other 
sums  on  the  29th  of  June,  1849,  and  13th  of  October,  respec- 
tively. 

The  prisoner  pleaded  not  guilty. 

On  the  trial  it  was  proved  that  Henry  James  Bracher  and 
Robert  Pritcher  were  the  two  overseers  of  the  poor  of  the  parish 
of  Pisherton  Ongar,  in  the  borough  of  New  Sarura ;  there  were 
also  two  other  persons  churchwardens  of  the  same  parish.  Previous 
to  May,  1849,  the  two  overseers  had  employed  the  prisoner  to 
collect  the  poor  rates  in  their  stead,  and  at  a  salary.  As  such 
collector,  he  had  to  collect  two  poor  rates^-one  made  on  the  10th 
of  May,  the  other  on  the  12th  of  June,  1849.     On  the  15th  of 

(6)  Reported  bj  A.  Bittlbstok,  Esq.,  Barritter-at-Lnw. 
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May,  1849,  the  prisoner  called  on  one  James  Peavey,  and  de-  Rao.  v.  Adbt. 
xnanded  the  amoont  of  the  rate  in  respect  of  certain  premises  of  Emb^^mnent 
which  one  Fawcett  was  described  in  the  rate  book  as  occupier,  and  2y  collector  of 
James  Peavey  as  owner.     The  latter  was  in  the  habit  of  pajring    p^^  "^' 
the  poor  rates  on  behalf  of  his  tenants,  and  he  then,  consequently 
paid  to  the  prisoner  the  sum  of  5^.  1  {d.,  which  was  the  amount 
dne  under  the  rate  for  the  premises  in  question.    The  prisoner 
gave  him  a  receipt  for  the  same,  as  the  collector  of  poor  rates.  On 
the  29th  of  June,  the  prisoner  called  on  one  George  Hopkins,  who 
occupied  the  premises  mentioned  in  the  rate  of  the  10th  of  May, 
1849,  and  demanded  of  and  received  from  him  the  amount  of  the 
rate  assessed  on  them.     Hopkins's  name  was  not  inserted  in  the 
rate  book  as  their  occupier^  nor  was  any  person  named  in  the 
rate  book  as  their  occupier.     On  the  13th  of  October,  1849,  the 
prisoner,  accompanied  by  Bracher,  called  at  George  Hopkins's 
house,  and  demanded  of,  and  received  from,  the  wife  of  George 
Hopkins,  the  amount  of  the  July  rate,  assessed  in  respect  of  the 
last-mentioned  premises.     The  prisoner,  in  his  accounts,  did  not 
acknowledge  the  receipt  of  any  of  these  sums,  but  entered  in  the 
rate  book,  which  he  delivered  with  his  accounts  to  the  overseers, 
that  the   amount  of   Fawcett's  was   uncollected,  being   legally 
excused ;  and,  in  respect  of  Hopkins's  premises,  that  the  amounts 
were  uncollected,  as  the  premises  were  void.     He  appropriated  the  Case, 
sums  to  his  own  use. 

It  was  objected,  on  behalf  of  the  defence,  by  the  counsel  for  the 
prisoner,  first,  that  the  said  C.  J.  Adey  was  not  the  servant  of  the 
prosecutors,  Messrs.  H.  J.  Bracher  and  R.  Fritcher,  for  the  pur- 
pose of  receiving  the  money,  in  the  2nd  and  3rd  counts  men- 
tioned, inasmuch  as  the  name  of  the  said  G.  Hopkins  not  being  in 
the  said  rates,  he  was  not  bound  to  pay  the  rates,  therefore  the 
said  C.  J.  Adey  had  no  right  to  demand  or  receive  the  same  from 
him.  Secondly,  that  as  the  name  of  the  said  G.  Hopkins  was  not 
inserted  in  the  said  rates,  the  said  G.  J.  Adey  did  not,  nor  could, 
receive  and  take  the  money,  by  virtue  of  his  employment,  as  a 
servant,  for  and  in  the  name  of,  and  on  account  of,  the  prose- 
cutors, he  not  being  empowered  so  to  do,  the  said  C.  J.  Adey 
only  having  an  authority  to  collect  from  persons  whose  names 
appeared  in  the  rate.  Thirdly,  that  the  money  collected  was  not, 
and  could  not  be,  the  property  of  the  said  H.  J.  Bracher  and  B. 
Fritcher,  inasmuch  as  they  themselves  could  not  collect  or  enforce 
payment  of  the  same  from  the  said  G.  Hopkins,  his  name  not 
appearing  on  the  respective  rates,  and  therefore  the  said  C.  J. 
Adey  had  no  right  or  authority  to  receive  it  on  their  account. 
Fourthly,  that  the  said  monevs,  as  laid  in  all  the  counts,  were  not 
the  property  of  the  said  H.  tf .  Bracher  and  B.  Fritcher,  inasmuch 
as  there  were  churchwardens  as  well  as  overseers  of  Fisherton 
Ongar,  and  that  if  the  money  belonged  to  the  overseers  at  all,  it 
was  the  joint  property  of,  and  belonged  to,  the  overseers  and 
churchwardens,  and  ought  to  have  been  laid  as  such  in  the  indict- 
ment, and  not  as  the  property  of  the  said  J.  Bracher  and  B. 
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Rbq.  v.  Adbt.  Fritcher,  the  prosecntors^  alone,  and  therefore,  that  the  moneys 
Embegzlemeni  were  improperly  laid  in  the  three  counts,  respectively ;  and  that, 
by  collector  of  consequently,  the  indictment  was  bad. 

poor  rata,        rpj^^  recorder  overruled  the  objection,  but  reserved  the  said 
points  for  the  opinion  of  the  judges. 

The  jury  found  the  prisoner  guilty,  on  all  the  three  counts ;  and 
the  prisoner  was  discharged,  on  bail,  to  appear  at  the  next  Quarter 
Sessions  of  the  Peace,  to  receive  judgment. 

Amey,  for  the  prisoner. — These  sums  were  not  received  by 
virtue  of  the  prisoner's  employment,  because  they  were  received 
from  persons  not  rated.  The  poor  rate  is  a  personal  tax :  (B.  v. 
Brcywn,  8  East,  528 ;  Case  v.  Stephens,  Fitzg.  ib.  297 ;  Sir  A. 
Earby's  case,  2  Bulstr.  354.)  [Loed  Oampbbll,  O.J. — The 
power  to  enforce  payment  against  persons  not  rated,  is  one  thing; 
the  authority  of  the  prisoner  to  receive  is  another.]  There  is  no 
evidence  of  any  authority  but  that  derived  from  his  employment 
to  collect  the  rates.  [Obesswbll,  J. — Had  he  not  authority  to 
receive  the  rates  from  any  one  who  offered  to  pay  them?] 
[Paekb,  B. — Surely  he  might  receive  them  from  the  landlord 
who  had  been  in  the  habit  of  paying  them.]  That  may  be  so ; 
but  then  the  property  is  not  laid  in  the  churchwardens  and  over- 
seers. [Eblb,  J. — Do  not  the  rates  belong  to  the  overseers?] 
[Pabkb,  B. — ^At  all  events,  they  take  upon  ttiemselves  the  burden 
of  collection :  the  prisoner  was  their  agent,  and  accountable  to 
them.]  [Lord  Campbell,  O.J. — If  it  be  true  that  he  received 
them  by  virtue  of  his  employment  for  and  on  account  of  the 
prosecutors,  does  it  not  follow  that  the  money  belongs  to  them  ?] 
The  money,  when  collected,  becomes  the  property  of  the  church- 
wardens and  overseers. 

LoBD  Campbell,  O.J. — If  so,  the  two  overseers  would  be 
liable  to  the  whole  body;  and  there  is  a  sufficient  property  in 
them. 

Conviction  affirmed,  {b) 

(b)  See  Beet  15  of  12  &  18  Yiot  o.  108,  wbidh  enftots  '*  tbftt  in  iwpeok  of  any  indiotneat  or 
other  eriminal  prooeedinii^  every  ooUector  or  aeeittant  oveneer  appointed  nnder  tbe  aothoritj  of 
anj  order  of  the  poor-law  oommiasionerB  or  poor-law  board,  ahall  be  deemed  and  taken  to  be 
tbe  aervant  of  the  inbabitanta  of  tbe  pariah  whoee  money  or  other  property  be  ahall  be  charged 
to  baTO  embesiled  or  afcolen,  and  shall  be  ao  deaeribed ;  and  it  ahall  be  anfltoient  to  atate  any 
aneb  money  or  property  to  belong  to  the  inbabitanta  of  awsb  pariah,  without  the  namea  of  any 
anch  inbabitanta  being  apeeified.** 


Judgment. 
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COTTET  OF  QUEEN'S  BENCH, 

Trinity  Tibm. 
May  22,  1850. 

Reo.  v.  Betts  and  Othbbs.  (a) 

NiiMcmce — OhstmcHon  of  navigable  river — Finding  of  jury. 

Upon  an  indictment  for  a  nuisance  at  common  law  by  obstructing  a  public 
navigable  river,  it  is  a  question  of  fact  for  the  jury  whether  the  navigation 
was  in  fact  impeded;  and  every  unauthorized  erection  in  a  river  is  not 
necessarily  an  indictable  obstruction.  When,  therefore,  a  jury  found  that 
the  defendants  were  guilty  of  building  a  bridge,  but  that  the  erection  did 
not  obstruct  or  impede  the  navigation. 

Held,  that  that  toas  a  verdict  of  acquitted. 

INDICTMENT  for  a  nuisance  at  common  law  by  obstructing 
the  navigation  of  the  river  Witliam,  in  the  county  of  Lincoln. 
The  obstruction  consisted  in  the  erection  of  a  bridge^  near  to  a  lock 
or  sluice ;  and  so  constructed  that  one  of  the  arches  of  the  bridge 
left  a  space  for  the  passage  of  vessels  as  wide  as  that  afforded  by 
the  sluice.  The  defendants  were  employed  by  the  Great  Northern 
Railway  Company^  and  the  bridge  was  built  to  carry  that  railway 
over  that  river.  By  the  company's  acts  of  Parliament  (9  &  10  Vict, 
c.  Ixxi. ;  c.  Ixxxviii. ;  12  &  13  Vict.  c.  Ixxxiv.)  they  were  autho- 
rized to  build  a  bridge  over  the  Witham  at  another  part  of  the  river ; 
and  the  bridge  was  built  by  the  company  at  the  place  in  question 
by  arrangement  with  the  Witham  Navigation  Commissioners,  who 
considered  that  the  erection  of  the  bridge  at  that  place  would  be 
more  convenient  to  the  navigation  than  its  erection  at  the  place 
authorized  by  the  acts  of  Parliament.  At  the  tnal,  which  took 
place  before  Wilde,  C.J.,  at  Lincoln,  during  the  Spring  Assizes, 
1849,  it  was  contended  that  the  Witham  was  not  a  public  navi- 
gable river ;  that  the  railway  company  must  be  taken  to  stand  in 
the  same  situation  as  the  navigation  commissioners,  and  that  the 
navigation  commissioners  would,  under  their  acts  of  Parliament 
(2  Geo.  3,  c.  32 ;  48  Geo.  3,  c.  108;  52  Geo.  3,  c.  108),  have  had 
authority  to  build  the  bridge ;  and  further,  that  the  bridge,  where 
built,  was  no  greater  obstruction  than  it  would  have  been  at  the 
place  pointed  out  by  the  Railway  Act.  The  learned  judge  left  to 
the  jury  the  question  whether  the  navigation  had  been  substan- 
tially obstructed;  and  the  jury  found  that  the  defendants  were 
guilty  of  building  the  bridge,  but  that  the  erection  did  not  impede 
or  obstruct  the  navigation.  Upon  that  finding  the  judge  directed 
the  verdict  to  be  entered  for  the  crown  upon  the  6th  count,  to 

(«)  B»pofftod  hj  A.  BimovroN,  Eiq.,  B«Ti8t«r-at*Law. 
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which  it  applied ;  and  a  verdict  of  not  guilty  was  entered  upon 
the  rest. 

Pursuant  to  leave  reserved,  a  rule  was  moved  for  and  obtained  in 
the  following  term,  to  enter  a  verdict  of  not  gfuilty  upon  that  count. 

May  8  and  22. 

Whitehurst,  Mellor,  and  Flowers,  showed  cause. — The  erection  of 
a  bridge  must  necessarily  obstruct  a  public  river ;  and  in  order  to 
give  the  verdict  a  sensible  meaning,  it  must  be  construed  as  if  it 
had  said  that  the  erection  did  not  obstruct  the  river  more  than  it 
would  have  been  obstructed  by  the  bridge  which  the  company 
were  authorized  to  build.  So  reading  it,  it  amounts  to  a  verdict 
of  guilty ;  because  the  jury  were  not  at  liberty  to  consider  the 
balance  of  convenience.  (They  referred  to  B.  v.  Biissell,  6  B.  &  C. 
566;  jR.  V.  Cross,  8  Camp.  227;  Bateman  v.  Surge,  6  Oar.  &  P. 
391 ;  James  v.  Hayward,  Oro.  Car.  184 ;  1  Hawk.  P.  C.  c.  76,  s. 
144 ;  B,  V.  Ward,  4  Ad.  &  E.  384 ;  Williams  v.  Wilcox,  8  Ad  &  Ell. 
314 ;  The  Mayor  of  Colchester  v.  Brook,  7  Q.  B.  339  ;  i2.  v.  Bandall, 
Oar.  &  M.  496 ;  B.  v.  Tindall,  6,  Ad.  &  E.  143.)  2.  That  this 
was  a  public  navigable  river  is  perfectly  clear.  The  statute 
2  Geo.  3,  expressly  recites  that  is  was  so,  and  provides  for  the 
removal  of  obstructions.  (The  argument  on  other  points  is  omitted.) 

Humfrey  and  Macaulay,  contra. — Lord  Hale  {de  Port.  Maris) 
expressly  lays  it  down  that  the  question  of  nuisance  or  no  nuisance 
is  a  question  of  fact  for  the  jury ;  and  in  B.  v.  Bussell,  Lord  Ten- 
terden  admitted  that  the  jury  ought  to  be  asked  whether  the 
navigation  was  injured,  although  he  denied  that  they  onght  to  enter 
into  any  question  of  more  or  less  convenience.  B,  v.  Ward  (4  Ad. 
&  Ell.)  is  to  the  same  effect;  and  here  the  proper  question  was 
put  to  the  jury — that  is,  whether  the  navigation  was  at  all  pre- 
judiced by  this  erection ;  and  they  have  distinctly  said  that  it  was 
not.  No  words  could  express  their  meaning  more  clearly  than  those 
which  they  used ;  and  the  facts  will  warrant  their  verdict.  All  the 
vessels  navigating  the  river  were  obliged  to  pass  through  the  sluice, 
and  the  width  of  the  arch  was  as  neat  as  that  of  the  sluice,  dose 
to  which  it  was  built.  The  ver£ct,  therefore,  is  one  of  ''not 
guilty.'^  But  even  if  not,  there  is  no  evidence  of  this  being  a  public 
navigable  river.  In  effect,  the  statute  2  Geo.  3,  shows  that  it  has 
ceased  to  be  a  public  river,  if  it  ever  was  so ;  and  the  only  evidence 
that  it  ever  was  so  is  the  recital  in  the  same  statute.  (They  referred 
to  some  sections  of  the  local  acts  to  show  that  the  Navigation  Com- 
mmissioners  might  have  built  the  bridge  under  the  powers  thereby 
conferred  upon  them.) 

LoBD  Oahpbell,  O.J. — I  cannot  doubt  that  this  is  a  public 
navigable  river.  The  Act  of  Parliament  recites  that  it  was  so,  and 
had  become  impeded ;  but  a  highway  does  not  cease  to  be  a  high- 
way because  it  is  out  of  repair ;  it  must  be  put  into  repair ;  and 
there  is  nothing  to  show  that  this  has  ceased  to  be  a  public  navi- 
gable river.  I  also  entertain  no  doubt  that  this  cut  is  in  the  same 
condition  as  if  it  bad  been  the  old  course  of  the  river ;  and  that  if 
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a  bridge  had  been  bnilt^  which  had  obstructed  the  nayigation  there^        Bbo. 
it  would  have  been  indictable  as  a  nuisance  at  common  law.   As  to    3,^'  ^^^ 
the  powers  of  the  commissioners^  I  am  of  opinion  that  they  are      otubbs. 
strictly  limited  to  the  purposes  of  the  navigation^  and  would  not  Qv^J^^Ziom  of 
authorise  them  to  build  a  bridge  for  carrying  a  railway  over  the  navigable  riv 
navimtion^  or  any  such  purpose ;  but  then,  when  I  look  at  the     ~-  Verdiot. 
verdict,  it  seems  to  me  that  it  is  clearly  a  verdict  of  not  guilty. 
According  to  the  authority  of  Lord  Hale,  according  to  the  opinion 
of  Lord  Tenterden  in  B.  v.  Bv^sell,  and  the  judgment  of  this  court 
in  B.  V.  Ward,  it  is  a  question  for  the  jury,  whether  the  erection 
is  to  the  damage  of  the  oavigation.     As  to  their  being  compensa- 
tion from  the  benefit  conferred  upon  the  neighbourhood  generally, 
I  cannot  concur  with  the  majority  of  the  juages  in  B.  v.  Russell. 
The  question  is,  whether  there  has  been  a  damage  to  the  naviga- 
tion in  that  locality ;  the  indictment  must  conclude  ad  commtme 
nocumentum  ;  and  that  is  a  question  of  &ct,  as  Lord  Hale  says, 
which  is  to  be  left  to  the  jury,  and  not  decided  by  the  court.   Here 
it  was  left  to  the  jury ;  and  the  jury  find  that  the  bridge  is  no 
obstruction  to  the  navigation.     It  is  suggested  that  the  verdict  is 
impossible  and  absurd ;  but  the  verdict  stands,  and  no  application 
is  made  to  set  it  aside ;  nor,  indeed,  do  I  think  there  could  be. 
One  can  easily  conceive  a  bridge  so  built  as  to  offer  no  obstruction  Judgment. 
to  vessels  sailing  up  and  down  the  river ;  and  looking  at  the  model 
in  this  case,  I  should  say  that  the  jury  have  come  to  a  right  con- 
clusion.    The  arch  of  the  bridge  leaves  as  wide  a  space  as  the 
sluice ;  and  it  seems  to  me,  therefore,  that  for  the  purpose  of  the 
navigation,  things  remain  as  commodious  as  before.    At  all  events, 
looking  at  the  terms  of  the  verdict,  I  am  clearly  of  opinion  that  it 
amounts  to  an  acquittal,  and  that  a  verdict  of  not  guilty  ought  to 
be  entered. 

Pattbson,  J. — ^I  also  think  that  this  was  a  public  highway. 
The  recital  of  the  statute  is  very  clear ;  its  object  is  to  restore  the 
navigation;  and  it  expressly  provides  that  it  shall  be  a  common 
highway  for  all  Her  Majesty^s  subjects.  Then,  as  to  the  question 
of  obstruction,  that  is  one  of  fact,  and  the  jury  have  determined 
that  there  is  no  obstruction.  Therefore  this  rule  must  be  absolute. 
The  law  is  laid  down  pretty  strongly  in  the  treatise  de  Portihm 
Maris,  which  is,  I  suppose,  the  treatise  of  Lord  EUe,  notwith- 
standing what  my  brotner  Merewether  has  said  on  that  subject. 

CoLSBiDGB,  J.  concurred. 

Ebli,  J. — I  am  of  the  same  opinion.  If  the  question  had  not 
been  disposed  of  by  the  verdict  of  the  jury,  it  would  have  been 
important  to  consider  how  &r  the  public  right  of  way  was  affected 
by  the  qualifications  imposed  by  the  2  Gleo.  8,  and  the  other  acts. 

Bule  absolute. 
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June  1,  1850. 

(Coram  Wildi,  C.  J.  i  Aldbbson,  B.  ;  Pattbson,  J. ; 
CoLSBiDaSj  J.;  and  Platt^  B.) 

Rsa.  V.  Matthews,  (a) 

Joint  receiving  by  husband  and  wife — General  vercUc^Evidence. 

Husband  and  wife  were  jointly  indicted  for  feloniously  receiving  stolen 
property.  The  evidence  proved  a  sepa^'ote  act  of  receiving  by  the  husband. 
The  jury  returned  a  general  verdict  of  guilty  against  both. 

Held,  that  the  verdict  was  divisible,  and  the  conviction  might  be  reversed  as  to 
the  wife  and  affirmed  as  to  the  husband. 

The  stolen  property  was  found  at  the  house  in  which  the  prisoners  lived,  when 
the  husband  was  not  at  home  ;  but  afterwards,  when  the  property  was  shown 
to  him,  he  stated  that  he  had  bought  it  of  A.  B.,  who  was  in  custody  on  the 
charge  of  stealing  it. 

Held,  sufficient  evidence  of  a  receipt  by  him. 

THE  following  case  was  reserved  by  the  Assistant-Cliairman  of 
the  Stafforobhire  Sessions : — 

CASE. 

Cube.  At    the  la^t  Epiphany  Quarter   Sessions  for  the  county  of 

Stafford^  Alexander  Jameson  and  Joseph  Tomlinson  were  charged 
with  stealing  a  quantity  of  fowls,  and  William  Matthews  and 
Ellen  Matthews,  his  wife,  dealers  in  poultry,  with  receiving  the 
same  fowls,  well  knowing  them  to  have  been  feloniously  stolen. 

The  prisoners  were  all  found  guilty,  and  the  question  for  the 
court  is,  whether  the  receivers  were  properly  convicted.  The  evi- 
denc  against  them  is  as  follows  : — 

Charles  Welch,  police-officer,  went  to  Matthews's  house  on  the 
22nd  of  December:  The  fowls  were  stolen  on  the  17th  of  De- 
cember, Saw  Mrs.  Matthews.  Asked  her  where  all  those  fowls 
and  geese  came  from  ?  She  said  she  bought  part  and  her  husband 
some.  She  said  her  husband  was  not  by  when  she  bought  them. 
She  also  said  she  bought  hers  from  people  who  came  to  the  house, 
and  her  husband  bought  his  on  Wednesday  at  Shrewsbury  Market. 
I  asked  her  if  she  had  any  unplucked,  and  she  said  **  Yes ;  four 
up  stairs.''  I  was  going  up,  and  she  said  she  had  rather  I  did  not 
till  her  husband  came.  When  Rofe,  police-officer,  came,  we  went 
up  stairs  and  found  between  twenty  and  thirty  unplucked  and 


(a)  Reported  hf  A.  Bxttlbstov,  Esq.,  BarriBter-at-Law. 
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eleven  placked.      Eofe  and  WooUey  took  the  unplucked  ones.     I        Bbg. 
afterwards  saw  William  Matthews  at  the  police-station.      He  said    -^j^j^^y,^ 
he  was  not  out  of  Walsall  on  Wednesday  (Shrewsbury  market-         — 
day.)     I  know  the  prisoners  Jameson  and  Tomlinson ;  they  live  ;^^^J^^^ 
together.     Tomlinson  is  a  minor,  and  brother  of  Mrs.  Matthews,  foife- Evidence 
Cross-examined:  Tomlinson  has  a  brother,  who  lives  150  yards 
from  him.      He  is  a  much  larger  man  than  the  prisoner — five  feet 
ten  inches  high. 

George  Woolley>  constable,  Walsall. — ^Apprehended  Tomlinson, 
and  gave  his  shoes  to  Price,  police-officer.     Found  tracks  of  three 

? arsons  where  fowls  were  stolen — one  made  by  shoes  of  prisoner 
omiinson :  (shoes  small,  and  nails  remarkable,  shown  to  ]ury.) 
John  Bofe,  chief  constable  of  Walsall  police. — Evidence  same 
as  Welch,  given  before,  and  in  addition  produced  some  of  the  fowls 
from  Matthews  house,  identified  by  prosecutor.  Took  William 
Matthews  into  custody  at  Turk's  He^,  Walsall.  When  at  station- 
house  showed  him  fowls  identified  by  prosecutor,  and  asked  from 
whom  he  had  them?  He  hesitated.  Witness  said,  ''We  have  got 
your  wife's  brother,  Tomlinson,  in  custody.  Did  you  not  buy  the 
fowls  from  him?''  He  said, ''  I  did."  (Ilofe  was  reprimanded  by  c&se. 
the  court  for  putting  this  question.) 

In  his  summing  up  to  the  jury  the  Chairman  said^  "  Tou  observe 
Ellen  Matthews  says  her  husband  bought  part  of  the  fowls  at 
Shrewsbury,  and  she  bought  part  of  them  from  people  who  came  to 
the  house,  and  that  her  husband  was  not  by  when  she  bought  them. 
K  you  are  of  opinion  that  the  female  prisoner  knowingly  gave  a 
false  statement  of  the  way  she  received  the  fowls,  you  will  have  to 
consider  how  far  such  false  account  conveys  the  impression  to  your 
minds  of  her  guilty  knowledge.  But  if  you  should  be  of  opinion 
that  her  statement  is  false,  it  can  have  no  effect  as  against  her 
husband,  because  he  cannot  be  injured  by  a  statement  made  by  his 
wife  in  his  absence.  As  regards  William  Matthews,  Rofe  says  he 
told  him  he  had  Tomlinson  in  custody,  and  Matthews  replied,  'I 
bought  the  fowls  from  Tomlinson;'  and  you  are  told  Tomlinson  is 
a  miner,  and  brother-in-law  of  Matthews;  and  you  will  have  to  say 
by  your  verdict  whether  you  are  of  opinion  that  William  Matthews 
knew  Tomlinson  had  stolen  the  fowls  when  he  received  them  from 
him." 

The  above  is  the  evidence  and  the  summing  up  against  the  ^'IPi™***  *''" 
receivers.  Mr.  Kettle  for  the  prisoners,  submitted  that  the  chair-  ?"**"•'• 
man  ought  to  direct  the  jury  that  if  they  believed  the  wife  had 
received  them  in  the  absence  of  her  husband,  and  without  his 
knowledge,  she  alone  should  be  found  guilty ;  and  as  to  the  wife, 
that  they  diould  not  find  her  guilty  unless  they  believed  that  she 
had  received  the  fowls  in  the  absence  of  her  husband;  but  it 
appeared  from  the  evidence  that  the  receiving  by  the  two  prisoners 
was  at  two  different  times,  and  it  did  not  appear  to  the  court  that 
one  receiving  only  had  been  proved. 

On  the  application  of  Mr.  Kettle  for  the  prisoners,  judgment  was 
postponed  on  William  Matthews  and  Ellen  Matthews,  and  the 
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Bsck       ciaestion  on  which  the  opinion  of  Her  Majesty's  jndges  is  desired, 
**  is— 

—  '  Whether  the  above  mentioned  directions,  suggested  by  Mr.  Kettle, 
/w«<  recewmg  ought  to  have  been  given  to  the  iury  in  addition  to  what  was  stated 
wi/B—Evidence  "7  *°®  Chairman  m  his  summing  up  r  and 

Whether,  upon  the  evidence  as  above  stated,  the  receivers  were 
properly  convicted  ? 

Kettle,  for  the  prisoners. — This  conviction  must  be  reversed .  The 
jury  have  found  a  joint  act  of  receiving,  and  there  was  no  evidence 
whatever  to  support  such  a  finding. 

Patteson,  J. — ^The  case  states  that  the  receiving  by  the  two 
prisoners  was  at  two  different  times. 

Kettle. — The  conviction,  therefore,  cannot  be  sustained. 

Platt,  B. — The  statement  made  by  the  husband  would  apply 
to  all  the  fowls. 

Patteson,  J. — I  cannot  see  that  the  fowls  which  the  wife 
received  are  shown  to  be  the  pi'osecutor's. 

Aldsbson,  B. — There  is  no  evidence  at  all  against  the  wife  of 
receiving  the  fowls  which  are  identified,  and  that  gets  rid  of  all 
difficulty  about  the  verdict.  She  is  entitled  to  an  acquittal,  but 
the  conviction  of  the  husband  stands. 

Kettle. — It  is  impossible  to  tell  upon  what  ground  the  verdict 
proceeded ;  the  jury  may  have  thought  that  the  husband  was  im- 
plicated in  the  first  receipt  by  the  wife.    The  finding,  therefore, 
Argnment  for    cannot  now  be  divided. 

prisoner.  Platt,  B. — It  is  quite  plain,  upon  the  summing  up,  as  reported 

to  us,  that  it  may  properly  be  divided. 

Kettle. — Secondly,  there  is  no  evidence  of  a  guilty  receiving  by 
the  husband.  Everything  depends  upon  his  own  statement, 
which  would  equally  apply  to  either  of  the  brothers  Tomlinson. 

Vcmghan  for  the  prosecution. — The  verdict  of  the  jury  settles 
which  of  the  two  Tomlinsons  was  meant. 

WiLDB,  C.J. — ^Tes,  there  is  nothing  in  that. 

Kettle. — Lastly,  there  is  no  proof  of  an  actual  receiving  by  the 
husband :  {EilVs  case,  1  Den.  Cr.  C.  453 ;  8  Cox's  C.  C.  533.) 
The  property  is  not  shown  to  have  actually  reached  the  hands  of 
the  husband. 

CoLEBiDOB,  J. — He  says  that  he  bought  them,  and  they  are 
found  in  his  house,  surely  that  is  sufficient  evidence  of  possession. 

Wilde,  C.J. — Hill's  case  was  quite  different.  There  the 
property  was  sent  by  a  carrier,  and  the  prisoner  called  at  the 
carrier's  office  for  it ;  but  before  it  was  even  delivered  to  her  she 
was  taken  into  custody. 

Aldbbson,  B. — The  case  of  JB.  v.  Wiley,  which  was  argued 
here  last  term,  is  much  nearer  to  this  case; (6)  but  there  the  only 
evidence  against  the  prisoner  was  that  the  stolen  property  was 
taken  by  the  thieves  into  a  stable  belonging  to  his  father,  and  that 
he  was  there  with  them  bargaining  about  it.  That  case  is  under 
consideration  now. 

-  (d)  No  judgment  hai  jet  been  given  in  R.  v.  Wik^. 
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Vaaghan  for  the  prosecution. — As  to  the  wife^  she  might  be        Bbo. 
ffuilty  of  a  constmctive  receivini?.  ^    ''• 

Platt,  B. — ^Then  she  would  be  8vi>  potestate  viri,  

Aldbrson,  B. — This  is  different  from  Reg  v.  Parr  (2  Moo.  and  ;^*^  7^1^ 
Rob.  345) ;  though  it  was  admitted  there  that  a  mere  subsequent  ^nfJ^Evidmes 
assent  by  a  master  to  a  felonious  receiving  by  his  servant  would 
not  support  a  joint  indictment.     That  case  went  upon  the  ground 
that  the  master  had  previously  directed  the  servant  to  receive  the 
stolen  property.     Here  there  is  no  evidence  of  previous  concert. 

Pattbson,  J. — If  it  be  a  joint  receipt,  how  can  you  convict  the 
wife? 

WiLDi,  C.  J. — We  all  think  that  the  conviction  of  the  husband  JadgmMt 
should  be  affirmed ;  that  of  the  wife  reversed. 

Judgment  aecordingly. 


COURT  OP  CRIMINAL  APPEAL. 

Jwne  1,  1850. 

(Before  Wildi,  C.  J. ;  Aldebson,  B.  ;  Pattbson,  J. ; 
CoLBBinas,  J. ;  and  Platt,  B.) 

Rbo.  v.  Moobhousb  JAns.(a) 

Indictment  against  a  clergyman  for  refiuing  to  many — Evidence, 

To  support  an  indictment  for  rejusing  to  marry,  there  must  be  evidence 
that  the  parties  desirous  of  being  married  presented  themsdves  to  the 
clergyman  for  thai  purpose  at  a  time  and  place  at  which  the  ceremony 
could  be  kaofuUy  performed,  and  then  requested  him  to  marry  them. 

Where,  therefore,  upon  the  trial  of  such  an  indictment,  it  appeared  that  the 
only  occasion  upon  which  the  parties  offered  themselves  to  him  to  be  married 
was  at  nine  o'clock  in  the  evening,  afid  not  in  the  church. 

Held,  that  this  was  not  a  sufficient  tender  of  themselves  to  entitle  them  to 
proceed  against  the  clergyman  for  his  refusal,  although  he  stated  his  ground 
of  objection  to  be  that  the  man  had  not  been  confirmed,  and  intimated 
his  readiness  to  marry  them  whenever  the  man  expressed  a  desire  to  be 
confirmed. 

Semble,per  Alderson,  B„  that  if  the  refusal  was  wrong,  the  o fence  was  an 
ecclesiastical  offence  only. 

THIS  was  an  indictment  charging  the  defendant,  a  clergyman 
of  the  Church  of  England,  with  refusing  to  marry  two  per- 
sons, for  whose  marriage  on  any  day,  before  August  14,  the  super- 
intendent-registrar^B  certificate  had  been  obtained  pursuant  to 

(a)  Btporttd  bj  A  BnTWioir,  Eiq.,  Barrittar-At-Law. 
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Rbo. 

V. 

moorbousb 
Jambs. 

Indictment  for 

refwdng  to 

ftWTry 


Argnment  for 
the  prisoner. 


1  Yict.  c.  22.  It  appeared  at  the  trials  wluch  took  place  before 
Alderson^  B.^  that  the  parties  went  to  the  clergyman  on  Aagost  2^ 
at  about  nine  in  the  evenings  and  requested  him  to  fix  a  time  for 
marrying  them ;  that^  having  ascertained  that  the  man  had  not  been 
confirmed^  he  replied  that  he  would  marry  them  whenever  the  man 
expressed  a  desire  to  be  confirmed.  Many  points  were  raised  at 
the  trials  and  reserved  by  the  learned  judge  for  the  opinion  of  this 
court ;  but  the  case  was  ultimately  decided  upon  the  single  point 
whether  the  facts  above  stated  proved  a  sufficient  request  to  the 
clergyman  to  marry  the  parties^  and  a  sufficient  tender  of  them- 
selves to  him  for  that  purpose.  The  argument  on  the  other  points 
is  omitted. (6) 

Bli88,  for  the  defendant. — No  offence  was  proved,  because  there 
has  been  no  sufficient  demand  and  refusal. 

Wilde,  0.  J. — ^A  tender  must  generally  be  made  where  it  can 
be  accepted. 

Platt,  B. — No  request  to  marry  appears  at  all ;  only  a  request 
to  appoint  a  time  for  marrying. 

Bliss, — The  parties  were  bound  to  give  him  notice  to  attend  at 
the  church  for  the  purpose  of  marrying  them. 

Patteson,  J. — Unless  the  language  which  he  used  dispensed 
with  the  necessity  for  so  doing :  {Ripley  y.  Mc  dure,  18  L.  J.  419, 
Exch.) 

Bliss, — ^The  defendant  could  not  dispense  with  the  performance 
of  conditions  required  by  law. 

Wilde,  C.  J. — Is  there  not  a  distinction  between  the  case  in 
which  a  man  is  in  a  situation  to  perform  the  condition  at  the  time 
when  it  is  waived,  and  the  case  of  a  man  who  is  not  ? 

AxDBRsoN,  B. — I  take  it,  in  the  latter  there  would  be  no 
waiver,  (c)  It  certainly  would  have  been  unlawful  for  the  defen- 
dant to  have  performed  the  marriage  ceremony  when  these  parties 
presented  themselves. 

Patteson,  J. — It  does  not  appear  by  the  evidence  that  the  man 
ever  gave  such  an  answer  to  the  clergymen  as  negatived  the  pos- 

(6)  Blu8  coDteDded  that  the  defendaot  was  justified  in  refosing,  because  there  were  lawful 
impedimente.  It  was  a  lawful  impediment  that  the  man  was  not  in  a  fit  oondition  to  receive 
the  holy  communion,  he  not  having  teen  confirmed  nor  having  expressed  his  readiness  to  be 
confirmed.  (He  cited  the  Rubrics  and  Formularies  of  the  Church  as  found  in  the  Book  of 
Common  Prayer;  the  68th,  26th,  and  27th  Canons  of  1608;  2  Hooker,  433 ;  Jeremy  Taylor, 
666 ;  NichoU's  Commentaries  on  Common  Prayer,  60.)  It  was  also  a  lawful  impediment  that 
the  parties  were  minors,  and  no  evidence  was  given  of  the  consent  of  parents  (he  referred  to  the 
62nd  and  100th  Canons);  also  that  they  were  at  the  time  cohabiting  together  :  (^Lapdeffv, 
OrUrttony  1  H.  L  Cas.  498.)  2.  That  there  was  no  proof  that  the  chapel  was  licensed  for 
the  solemnization  of  marriages,  or  that  one  of  the  parties  lived  within  the  district.  8.  That 
the  refusal  to  marry  was  not  an  indictable  offence :  (^Davu  ▼.  BiacJ^  1  Q.  B.  900 ;  R  ▼. 
Richards,  8  T,R,eU;  R.t,  Price,  11  Ad.  &  £11.  727  ;  R.r.NoU,l  D.&M.  1  :  R,  y,  Pawlett, 
2  Sid.  209;  Croucher*s  eate,  Cro.  El.  635:  Co.  Litt.  66,  a.;  Lionet  Copley**  ease,  Hardr. ; 
MiddkUm  v.  Crofts,  2  Stra.  1056;  Campbell  v.  Alderson,  2  Wils.  78 ;  Weymouth  ▼.  CoUins, 
2  lid.  Raym.  850.)  4.  The  indictment  is  bad  for  containing  no  averment  that  the  parties 
might  lawfully  marry  ;  or  that  they  come  ready  and  willing  to  marry  on  the  14th  of  August; 
or  that  the  church  was  within  the  registrar's  jurisdiction  {Ex  parte  Bradeii,  8  DowL  882) ; 
or  that  the  church  was  one  in  which  marriages  as*  lavlnllj  oelebfated;  or  that  tke  defendant 
was  in  Holy  Orders  of  the  Church  of  England. 

fe)  Ripley  v.  McCbtre  seen^s  at  variance  with  this  opiaioa. 
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sibilityof  his  becoming  desirous  to  be  confirmed  before  the  14th  of      .  Bbo. 
August;  and  the  defendant  did  not  absolutely  refuse  to  marry  them.  ^* 

If  in  the  interval  the  man  had  expressed  his  readiness  to  be  con-       jambs. 
firmed^  the  defendant  would  have  married  him.  — 

Orornpton  (with  whom  were  Sir  /.  Jervis,  A.-G.,  and  Knoivha)  '^^^{^ 
for  the  crown. — ^The  offence  is  unlawfuUy  refusing  to  marry  at  marry. 
any  time  before  the  14th  of  August;  and  that  offence  was 
complete  on  the  2nd.  On  that  day  the  defendant  refused  to  do 
the  act,  excepting  upon  a  condition  which  he  had  no  right  to 
impose.  The  parties  were  made  to  understand  that  it  would  be 
useless  to  present  themselves  at  the  church ;  and  they  did  right  to 
avoid  any  indecent  disturbance  there. 

WiLDB,  0.  J. — No  disturbance  was  necessary. 

AxDKBSON,  B. — ^They  tendered  themselves  when  the  marriage 
could  not  be  performed. 

The  Attorney-Qen&ral  expressed  a  hope  that  the  court  would 
decide  the  main  question,  independently  of  any  technical  points. 

AlLdsbsok,  B. — My  impression  is  that  this  is  an  Ecclesiastical  Judgment, 
matter  altogether;    besides  which,   there   are   two   points   very 
difiBcult  to  get  over ;  first,  the  tender ;    secondly,  the  want  of  an 
averment  that  the  parties  could  lawfully  marry. 

Pattbson,  J. — Suppose  we  assumed  now  to  decide  the  main 
question.  The  same  objection  might  be  taken  after  a  regular 
publication  of  banns,  and  then  clearly  the  refusal  would  not  be  an 
indictable  offence  in  the  common  law  courts.  That  case  must 
into  the  Ecclesiastical  Court ;  and  our  decision  i)^w  would  not  ] 
binding  at  all  upon  that  court.  Why  should  we  give  an  opinion 
which  would  not  bind  the  church  f 

WiLDB,  0.  J. — ^We  all  think  that  we  ought  not  in  this  case  to 
go  out  of  our  way  for  the  purpose  of  expressing  an  opinion  upon  a 
point  not  necessary  to  the  decision  of  this  case,  when  we  see  that 
it  has  clearly  failed  upon  another  point.  The  defendant  was  not 
called  upon  to  discharge  the  duty  at  the  time  when  it  could  be  per- 
formed. 

AlLDEbson,  B. — I  entirely  agree ;  and  I  also  think  that  it  is  not 
possible  to  get  over  the  other  point  consistently  with  this  indict- 
ment. These  parties  might  be  brother  and  sister  by  different 
fathers. 

Conviction  reversed. 
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COURT  OP  CRIMINAL  APPE 

Jwfte  1,  1850. 

(Before  Wilde,  C.  J. ;  Aldbrson,  B.  ;    Patteson,  J. ; 

Coleridge,  J. ;  and  Platt,  B. 

Reg.  v.  William  Case,  (a) 

AssauU — Bixpe — Consent — Fraud, 

A  mediccU  man,  to  whom  a  girl  of  14  years  of  age  toas  sent  for  profeeeional 
advice^ had  criminal  connection  xmth  her,  ehe  making  no  resistance  from  a 
bond  fide  beUef  that  the  defendant,  as  he  represented,  was  treating  h&r 
medicalhf. 

Held  that  he  was  properly  convicted  of  an  assault, 

Semhle^  he  might  have  been  convicted  of  rape. 

''I^HB  following  case  was  reserved  by  the  Recorder  of  Dover  :— 
jL       William  Case  was  tried  before  me  at  the  last  April  Quarter 
Sessions  for  the  borough  of  Dover,  for  an  assaalt  upon  Mary 
Impitt. 
Q^^  The  defendanl!%ras  a  medical  practitioner.     Mary  Impitt,  who 

was  fourteen  years  old,  was  placed  under  his  professional  care  by  her 
parents,  in  consequence  of  illness,  arising  from  suppressed  menstrua- 
tion, and  on  the  occasion  of  her  going  to  his  house,  and  informing 
him  she  was  no  better,  he  observed,  ''then  I  must  try  further 
means  with  you.^'  He  then  took  hold  of  her  and  laid  her  down  in 
his  surgery,  lifted  up  her  clothes  and  had  canuJ  connection  with 
her,  she  making  no  resistance,  believing  (as  she  stated)  that  she 
was  submitting  to  medical  treatment  for  the  ailment  under  which 
she  laboured.  The  defendant's  counsel,  in  his  address  to  the  jury, 
contended  that  the  girl  was  a  consenting  party,  therefore,  that  the 
charge  of  assault  could  not  be  sustained. 

I  told  the  jury  that  the  girl  was  of  an  age  to  consent  to  a  man 
having  carnal  connection  with  her,  and  that  if  they  thought  she 
consented  to  such  connection  with  the  defendant  he  ought  to  be 
acquitted ;  but  that  if  they  were  satisfied  she  was  ignorant  of  the 
nature  of  the  defendant's  act,  and  made  no  resistance,  solely  from  a 
honafiAe  belief  that  the  defendant  was  (as  he  represented)  treating 
her  medically,  with  a  view  to  her  cure,  his  conduct,  in  point  of  law, 
amounted  to  an  assault. 

The  jury  found  the  defendant  guilty,  and  he  was  sentenced  to  be 
imprisoned  for  eighteen  calendar  months  in  the  borough  gaol,  where 
he  now  remains.     I  have  to  pray  the  judgment  of  my  lords, 

(a)  Reported  bj  A.  BnrLmov,  Etq,  Buriator*«t-Law. 
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jostioes^  and  others,  sitting  in  a  court  of  appeal,  whether  my  direc-        Bm. 
tion  to  the  jury  was  correct  in  point  of  law  r  WiluIuOabe. 

Horn,  for  the  prisoner. — ^The  consent'  of  the  girl  is  found ;  for  — 
consenting  and  not  resisting  are  synonymous.  [Golebidob,  J. —  cmulmt^ 
They  are  clearly  used  in  a  different  sense  here.  Wildb,  C.J. — If  Frwd. 
a  medical  man  uses  an  injurious  ointment  the  patient  does  not  resist 
its  application ;  but  it  Cftinnot  be  said  that  he  consents.  Aldbb- 
SON,  B. — How  does  this  differ  from  the  case  of  a  man  pretending 
to  be  the  husband  of  the  woman.]  Fraud  is  not  expressly  found  in 
this  case.  It  ought  to  have  been  left  to  the  jury  expressly  to  say 
whether  the  act  done  was  necessary  or  proper.  It  is  consistent 
with  the  verdict  that  he  may  have  treated  her  medically.  [Alder- 
SON,  B. — He  pretended  that  that  was  medicine  which  was  not ; 
hereby  that  is  fraud.]  In  the  notes  to  B.  v.  Bead  (I  Den.  C.  G.  379), 
it  is  said,  ''It  seems  from  B.  v.  Martin  (2  Moo.  C.  C.  123 ;  9  Car. 
&  P.  213);^  B.  V.  Banks  (8  Car.  &  P.  574);  B.  v.  Meredith  (8  Car. 
&  P.  589),  first,  that  the  stat.  9  Greo.  4,  c.  31,  s.  17,  does  not 
deprive  a  girl  under  ten  years  of  age  of  the  power  to  consent  which 
she  had  at  common  law ;  secondly,  that  consequently  if  she  con- 
sents to  the  mere  incomplete  attempt,  such  an  attempt  is  not 
punishable  as  an  assault;  thirdly,  that  it  is  punishable  as  an 
attempt  to  commit  a  felony,  viz.,  as  a  misdemeanor ;''  and  further, 
"  an  assault  seems  to  be  any  sort  of  personal  ill-usage,  short  of  a 
battery  (6)  done  to  another  against  his  consent.  Therefore,  sach 
act,  done  with  consent,  is  no  breach  of  the  peace  or  crime/'  Argament  for 
Children  of  tender  age  are,  therefore,  capable  of  consenting ;  so  is  *•*«  prisoner 
an  idiot:  {B.  v.  Byan,  2  Cox  C.  C.  115.)  [Pattbson,  J. — What 
do  you  say  the  jury  found?]  It  is  consistent  with  the  verdict  that 
he  may  have  treated  her  medically.  [Colbsidgb,  J. — Suppose 
even  that  he  did  the  act  bond  fide  for  the  purpose  which  he  pre- 
tended^ would  that  justify  him  ?  Had  he  a  right  to  pollute  the 
child's  body  ?]  Certainly  not,  morally ;  but  the  qaestion  is,  was  it 
an  assault  in  the  eye  of  the  law,  there  being  consent  in  &ct. 
[Platt,  B. — The  girl  did  not  consent  to  that  which  was  done. 
She  did  not  know  the  nature  of  the  act.]  In  Bead* a  case  (1  Den. 
C.  C.  377),  the  jury  found  that,  from  her  tender  years,  the 
child  did  not  know  what  she  was  about.  Yet,  as  they  found 
that  she  assented,  the  prisoners  were  held  entitled  to  an  acquit- 
tal upon  the  indictment,  which  charged  them  with  an  assault. 
[Aldbbson,  B. — It  must  be  taken  that  there  was  actual  consent 
in  that  case.]  Even  if  fraud  was  established,  still  there  was  no 
assault.  The  doctrine  of  rape  perfraudem  stands  upon  the  decision 
of  two  judges,  Alderson,  B.,  and  Gumey,  B.,  in  B.  v.  Williants 
(8  Car.  &  P.  286),  and  B.  v.  Sawnders  {ih.  265),  in  those  cases  the 
defendants  were  indicted  for  rape,  and  it  appearing  that  the  consent 
of  the  woman  in  each  case  had  been  obtained  under  the  belief  that 
the  man  was  her  husband,  the  learned  judges  directed  that  the 
prisoners  should  be  acquitted  of  the  charge  of  rape,  but  convicted 
of  an  assault.     [Aldbbson,  B. — In  the  case  before  me  I  followed 

(6)  Sarely  not  l€88  an  usanlt,  becaitM  also  a  battny. 
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AuauU— 

CometU^ 

Fraud, 


Argument  for 
the  prisoDer. 


&BG.  seyeral  preyioos  decisions^  although  I  doubted  them.](c)  If  thej 
w  ^  OAflfc.?^®^®  g^iilty  of  an  assault,  and  penetration  was  proved,  why  were 
1 JAAM  Ahey  not  guilty  of  rape  ?  [Aldbrson,  B. — Suppose  a  woman  is 
ravished  whilst  under  the  influence  of  laudanum.  I  recollect  a  case 
before  me  on  the  Home  Circuit,  where,  at  the  time  when  the 
offence  was  committed,  the  woman  was  completely  insensible  from 
drunkenness.  I  doubted  whether  the  prisoner  ought  to  be  con- 
victed of  rape ;  but  upon  consultation  with  Lord  Denman  I  held 
that  he  might.]  B.  v.  GampUn  (1  Den.  C.  C.  89 ;  1  Cox  0.  0. 220), 
was  a  somewhat  similar  case;  but  different  in  this, — that  the 
prisoner  gave  the  woman  the  liquor  which  made  her  drunk,  (d)  He 
therefore  contributed  to  the  production  of  the  state  of  insensibility, 
during  which  the  offence  was  committed ;  and  if  the  woman  does 
not  consent  as  long  as  she  has  the  power  of  consenting  or  resisting, 
a  reasonable  inference  that  she  did  not  consent  may  be  drawn  from 
her  previous  conduct ;  the  act  would  be  done  against  '*  her  per- 
manent will,^*  as  Lord  Denman  expressed  it  in  R.  v.  Oamplin;  but 
if  fraud  dispenses  with  the  necessity  of  resistance,  any  deceit  will 
have  that  effect ;  and  it  would  be  an  assault  if  the  woman  consented, 
upon  a  false  representation  that  the  man  would  marry  her,  or  that 
medically  it  would  be  beneficial  to  her.  If  a  surgeon  cuts  off  a  leg 
or  draws  a  tooth,  and  the  patient  consents  because  he  believes  that 
he  is  being  medically  treated,  could  he  afterwards  indict  him  for  an 
assault  ?  Again,  the  charge  of  rape  includes  an  assault;  and  is  there 
:o  be  one  kind  of  consent  for  an  assault  and  another  kind  of  consent 
to  get  rid  of  the  charge  of  rape?  The  cases,  therefore,  it  is  sub- 
mitted, deserve  to  be  reconsidered.  [Wilde,  O.J. — There  are 
two  cases  which  clearly  show  that  this  defendant  was  guilty  of  an 
assault,  and  you  say  that  the  court  ought  to  have  held  him  guilty 
of  rape ;  but  it  would  not  be  less  an  assault  if  it  should  be  held  to 
be  rape.]  If  upon  an  indictment  for  assault  a  rape  is  proved,  the 
misdemeanor  merges  in  the  felony ;  {e)  but  it  is  held  that  if  the 
connection  takes  place  by  consent  obtained  by  fraud  it  is  not  rape. 
If  not,  neither  is  it  an  assault. 

Barrow,  contrd.,  was  not  called  upon. 

Jodgment  WiLDB,  G.J. — I  have  no  doubt  in  this  case  that  the  direction  of 

the  learned  recorder  was  perfectly  correct.   The  objection  is  to  the 

latter  part  of  the  charge ;  for  he  first  of  all  tells  the  jury  that  the 

girl  was  of  an  age  to  consent,  and  that,  if  she  consented,  the  prisons 


(e)  Sm  R.  ▼.  Jaekton  (Rdss.  &  Ry.  487.) 

(d)  The  foUowiDg  is  BaroD  Parke*s  note  apod  R.  ▼.  CampUn  (see  Add.  to  Part  1  of  Deo. 
C.  C): — *'  Of  the  judges  who  were  in  favoar  of  the  conyiction,  several  thought  that  the  crime 
of  rape  is  committed  by  violating  a  woman  when  she  is  in  a  vtate  of  insensibilitj  and  has  no 
power  over  her  will,  whether  sneh  state  is  caused  bj  the  man  or  not,  the  accused  knowing  at 
that  time  that  she  is  in  that  state;  and  Tindal,  OJ^.,  and  Parke,  B.,  remarked  that  in  stat. 
Westminster,  2,  c.  34,  the  offence  of  rape  is  described  to  be  ravishing  a  woman  where  she  did 
not  consent,  and  not  ravishing  against  her  will.  Bat  all  the  ten  judges  agreed,  that  in  this 
case  where  the  prosecutrix  was  made  insensible  by  the  act-  of  the  prisoner,  and  that  an  onlawfol 
act,  and  where  also  the  prisoner  must  have  known  that  the  act  was  against  her  consent  at  the 
last  moment  that  she  was  capable  of  exercising  her  will,  because  he  had  attempted  to  procarv 
her  consent  and  failed,  the  ofience  of  rape  was  committed.'* 

(s)  This  is  incorrect  (see  Neale^s  cose,  I  Den.  0. 0.  86;  Reg.  v.  BuUoh,  18  L.  J.  19,  M.  a) 
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most  be  acquitted.     Therefore  he  treats  her  as  competent  to  con-        Rsa. 

sent,  and  her  consent  as  a  ground  of  acquittal ;  but  then,  that  —    JioAiE 

direction  is  qualified  by  what  he  adds  afterwards, — that  if  they         — 

were  satisfied  that  she  was  ignorant  of  the  nature  of  the  act,  and     AuauU— 

made  no  resistance  solely  from  a  bona  fide  belief  that  the  defendant       *F^ud 

was,  as  he  represented,  treating  her  medically  with  a  view  to  her 

cure,  his  conduct  amounted  to  an  assault.     That  is  the  part  which 

is  objected  to.     The  jury  found  the  prisoner  guilty.    The  girl  was 

of  an  age  at  which  she  might  be  totally  ignorant  of  the  nature  of 

the  act,  morally  or  religiously,  and  of  the  effect  which  it  might 

have  upon  her  character  and  station  in  life  ;  and  she  was  sent  by 

her  parents  to  the  defendant  to  be  medically  treated  by  him.     It 

is  said  that  he  may  have  treated  her  medically ;  if  so,  can  it  be  said 

that  he  did  not  commit  both  a  legal  and  ecclesiastical  offence  ?  but 

the  jury  must,  I  think,  be  taken  to  have  found  that  it  was  not 

medical  treatment.      I  admit  that  the  question  was  not  put  to 

them;  nor  was  it  necessary,  because,  whether  the  defendant  thought 

it  would  be  beneficial  or  not,  his  act  was  altogether  improper  and 

unjustifiable.     He   was   guilty  of  a  great  offence.     He  in  truth 

disarms  the  girl ;  and  she  submits  under  a  misrepresentation  that 

it  was  some  act  necessary  and  proper  for  her  cure ;  she  made  no 

resistance  to  an  act  which  she  supposed  to  be  quite  different  from 

what  it  was :  what  she  consented  to  was  something  wholly  different 

from  that  which  was  done,  and,  therefore,  that  which  was  done^  Judgment. 

was  done  without  her  consent.     I  am  not  prepared  to  say  that  the] 

two  cases  referred  to  might  not  be  cases  of  rape ;  for  every  rape  I 

includes  an  assault;  but  it  is  not  necessary  to  decide  that  question  J 

now.  ^ 

Aldsbson,  B. — This  is  quite  undistinguishable  from  the  two 
cases  decided  by  myself  and  my  brother  Gumey,  which  were  only 
the  sequel  of  many  others  previously  decided.  When  a  mat 
obtains  possession  of  the  person  of  a  woman  by  fraud,  it  is  against! 
her  will ;  and  if  the  question  were  res  nova,  I  should  be  disposed  to 
say  that  this  was  a  rape,  but  that  is  not  necessary  in  this  case.  ThiS" 
is  an  indictment  for  an  assault,  and  the  prisoner  obtains  the  consent 
of  the  child  by  representing  the  act  as  something  different  from 
what  it  was. 

Pattbson,  J. — Mr.  Horn  confounds  active  consent  and  passive 
non-resistance,  which,  I  think,  the  learned  recorder  has  very 
accurately  distinguished.  Here  the  girl  did  not  resist ;  but  still 
there  was  no  consent. 

CoLXBiDai,  J. — The  girl  was  under  medical  treatment,  and  she 
makes  no  resistance  only  in  consequence  of  the  confidence  which 
she  reposed  in  the  def endknt  as  her  medical  adviser.  If  there  had 
been  no  consent  the  defendant's  act  would  have  been  indisputably 
an  assault ;  and  under  the  circumstances,  therefore,  his  conduct 
amounted  to  an  assault  according  to  cases  which  I  should  be  sorry 
to  see  infringed. 

Platt,  B. — I  think  my  brother  Patteson  has  pointed  out  the 
&llacy  of  Mr.  Horn's  argument  as  to  consent.    The  girl  consents 
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Bko.       to  one  ihiug,  and  the  defendant  does  another;  that  other  inyolving 
u,      ^'  r,       8A  assault. 

—  Otmrnchon  affirmed. 


COURT  OP  CRIMINAL  APPEAL. 
June  I,  1850. 

(Before  Wilde^  C.J.,  Aldbbson,  B.^  Pattbbon,  J.,  Colbbidob^  J.^ 

and  Platt,  B.) 

Rsa.  V.  Hawkins,  (a) 

Larceny  or  Embezzlement. 

If  a  servant  receives  from  his  master  goods  for  the  purpose  of  selling  them, 
and  he  appropriates  them  to  his  own  use,  he  is  guilty  of  larceny,  not 
embezzlement. 

OiM.  npHE  following  case  was  reserved  by  the  Recorder  of  Saltash : — 

J-  The  prisoner  was  indicted  at  the  last  adjoamed  Epiphany 
General  Quarter  Sessions^  held  for  the  borough  of  Saltash,  in  the 
county  of  Cornwall. 

At  the  trial  it  appeared  that  the  prisoner  had  been  a  clerk  of 
the  prosecutor,  who  was  a  navy  and  army  tailor,  living  at  Ports- 
mouth, and  it  was  part  of  his  duty  to  go  on  board  ship,  and  take 
orders  for  and  sell  clothes  to  the  marine  artillery  on  account  of  his 
master.  A  short  time  before  the  prosecution,  the  prisoner  had 
been  thus  employed  on  board  the  "Terrible''  at  Portsmouth, 
which  ship  being  ordered  round  to  Plymouth,  the  prisoner  obtained 
a  passage  and  came  round  in  her,  being  first  entrusted  by  his  master 
with  a  quantity  of  soldiers'  clothes,  and  lOZ.  in  silver,  to  enable 
him  to  give  change  to  customers. 

Whilst  at  Plymouth,  he  wrote  to  his  master  the  letter,  which  is 
annexed,  marked  ''A,"  that  he  could  do  business  with  the  marines 
of  the  "  Gladiator,"  a  ship  lying  there,  and  upon  this  received  a 
further  supply  of  goods.  Not  having  made  any  remittance,  and 
having  stayed  away  much  longer  than  was  reasonable,  the  pro- 
secutor became  uneasy,  and  sent  to  Plymouth,  when  it  was 
found  the  prisoner  had  entered  as  a  seaman  in  the  "  Gladiator," 
and  had  sailed  in  her  for  the  coast  of  Africa;  previous  to 
the  vessel  sailing,  he  wrote  to  his  master  the    letter  marked 

C,"  saying  he  would  get  all  his  accounts  made  up,  and  remit 

(a)  BqMrted  by  A.  BnTLsaxoB,  Eiq.,  Btrritter-at-L«w. 
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the  money  due  from  Madeira  (throngH  Mr.  Steele^  the  Lieutenant        Beo. 
of  Marines),  at  which  place  the  '*  Gladiator  "  was  likely  to  touch ;  ^• 

but  it  appeared  at  the  trial  by  the  evidence  of  Lieut.  Steel,  that       ^^^•• 
he  had  never  mentioned  the  subject  to  him.    The  "Gladiator"  was    l^orceny  or 
driven  back  to  Plymouth  by  stress  of  weather  on  the  same  day  -^"•****'^«"'' 
as  prosecutor's  assistant  arrived,  and  the  prisoner  was  immediately 
apprehended ;  but  neither  before  nor  at  the  time  was  he  asked  for 
any  account,  nor  did  it  appear  he  had  ever  refused  to  account,  except 
by  going  to  sea,  as  above  stated,  which,  it  was  contended  for  the 
prosecution,  amounted  to  a  refusal.     There  was  no  endeavour  to 
show  that  the  prisoner  had  received  any  money  from  any  persons 
to  whom  he  hiad  sold  the  goods  of  his  master,  except  the  paper 
annexed,  marked  "D,*'  which  was  found  in  his  possession,  but  all 
such  goods  as  he  had  been  supplied  with  were  gone,  except  a  few, 
of  which  the  handkerchiefs  and  other  articles  mentioned  in  the 
indictment  were  a  part,  and  these  goods  were  found  in  the 
prisoner's  berth  on  board  the  "  Gladiator." 

Upon  these  facts  it  was  contended  on  the  part  of  the  prisoner.  Case, 
that  inasmuch  as  he  had  received  these  goods  irom  his  master,  and 
not  from  any  other  person  on  his  account,  and  also  had  not  refused 
to  account,  he  could  not  be  charged  with  an  embezzlement  of  them 
under  the  statute.  For  the  prosecution  it  was  contended,  that 
there  was  some  evidence  to  go  to  the  jury  as  to  the  embezzlement 
both  of  money  and  ^oods ;  but  beyond  all  question  that  it  was 
quite  clear  that  the  jury  must  find  the  prisoner  guilty  under  the 
count  for  simple  larceny,  lliese  questions  were  fully  argued 
before  the  recorder  summed  up;  but  he  directed  the  jury  that 
inasmuch  as  there  was  no  evidence  of  receipt  of  any  money  for 
goods,  and  no  demand  or  refusal  to  account,  the  jury  must  acquit 
the  prisoner  of  any  embezzlement  of  money,  and  did  not  make  any 
comment  whatever  on  the  count  for  simple  larceny,  leaving  it 
simply  to  the  jury  to  say  whether  there  was  or  was  not  any  em- 
bezzlement of  goods,  and  upon  this,  after  being  locked  up  for  many 
hours,  the  jury  gave  a  verdict  of  guilty  on  the  first  count;  and  on 
the  application  of  prisoner's  counsel,  the  judgment  was  respited, 
and  the  prisoner,  for  want  of  sufficient  sureties,  was  committed. 
The  opinion  of  the  judges  is  now  therefore  respectfully  requested 
as  to  whether  the  prisoners  were  rightly  convicted. 

E,  W.  Cox  for  the  prisoner. — The  conviction  for  embezzlement 
cannot  be  sustained. 

Patteson,  J. — I  do  not  see  how  the  offence  of  the  prisoner  can 
be  treated  as  embezzlement ;  it  is  larceny. 

Collier,  for  the  prosecution,  was  then  called  upon. — It  was  held  Argument  for 
in  Whittingham'a  case  (2  Leach,  912;  2  Buss,  on  Crimes,  179),  ^l»«  cro^* 
that  if  a  servant  received  money,  either  from  the  master  or  from  a 
third  person,  on  the  master's  account,  it  was  sufficient  to  bring  the 
case  within  the  repealed  stat.  39  Geo.  3,  c.  85 ;  and  if  the  court 
considers  that  decision  correct,  this  conviction  might  stand.  In  a 
later  case,  however,  of  R,  v.  Murray  (1  Moo.  Or.  Cas.  276),  it  was 
decided,  that  if  the  property  embezzled  has  been  in  the  possession 

VOL.   IV.  Q 
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Reo.        of  the  master^  or  any  of  Hs  other  servants^  the  case  is  not 
„    ^'         within  the  7  &  8  Geo.  4,  c.  29,  s.  47.     In  that  case  the  prisoner 

—    *     was  the    clerk  of  A.,  and  received  from  another   clerk  money 
J^^^  ^^    belonging  to  A.,  for  the  purpose  of  paying  for  an  advertisement :  he 

etzement,  ^^^^  iQg,,  and  charged  208.  for  the  advertisement,  fraudulently 
converting  the  difference  to  his  own  use.  The  judges  thought  that 
the  prisoner  was  not  guilty  of  embezzlement,  because  A.  had  pos- 
session of  the  money  by  the  hands  of  his  other  clerk.  But  that 
case  has  received  some  qualification  from  the  decision  in  12.  v. 
Orlando  Masters  (1  Den.  C.  C.  382;  3  Cox  Crim.  Cas.  178), 
where  it  was  held,  that  a  clerk  who  received  money  from  a  fellow 
clerk  in  the  due  course  of  its  transmission  from  the  customer  to 
the  master,  and  fraudulently  appropriated  it  to  his  own  use,  was 
guilty  of  embezzlement.  The  only  distinction  between  the  cases 
seems  to  be,  that  in  the  one  case  the  money  would  go  directly  to 
the  master,  in  the  other  through  the  hands  of  another  servant. 
Jadgment  WiLDB,  O.J. — The  distinction  between  the  cases  cited  is  clear 

and  sensible.  The  statute  was  passed  to  provide  for  the  case  of 
servants  receiving  money  from  third  persons  for  their  masters,  and 
for  which  they  are  accountable  to  the  masters ;  and  if  the  property 
has  been  in  the  master's  possession,  they  do  not  so  receive  it.  In 
the  last  case  the  servant  was  entrusted  with  the  money  for  the 
purpose  of  delivering  it  to  the  master ;  in  the  former  he  was  not. 
The  cases,  therefore,  are  all  adverse  to  a  conviction  in  this  case. 
The  prisoner  received  the  goods  from  his  master  not  for  the  pur- 
pose of  accounting  for  them,  but  in  order  to  sell  them  and  account 
for  the  proceeds.  That  was  not  a  receipt  under  circumstances 
which  makes  the  appropriation  of  the  goods  embezzlement ;  and 
there  is  nothing  in  B.  v.  Murray  inconsistent  with  the  previous 
cases.  The  offence  of  the  prisoner  was  larceny,  and  not  embezzle- 
ment. 

The  other  judges  concurred, 

Oonmction  reversed. 
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COURT  OF  CRIMINAL   APPEAL. 

June  1,  1850. 

(Before  Wilde,  C.J.,  Aldkeson,  B.,  Patteson,  J,,  Coleridge,  J,, 

and  Platt,  B.) 

Reg.  v.   CoUISOK  and  AKOTHBB,(a) 

False  pretences — Indictment, 

Where  a  written  instniment  is  employed  as  a  part  of  the  false  pretence* 
whereby  money  or  goods  are  fraudulently  obtained,  it  is  not  necessary 
to  set  out  the  instrument  in  the  indictment,  unless  some  legal  description 
is  given  to  it,  the  accuracy  of  which  it  may  be  material  for  the  court  to 
decide : 

Held,  therefore,  that  an  indictment,  which  simply  alleged  that  the  defendant 
falsely  pretended  that  a  certain  printed  paper,  which  he  then  produced, 
was  a  good  and  valid  promissory  note,  was  sufficient  without  setting  out  the 
printed  paper, 

THE  prisoners  were  tried  at  the  last  Lincolnshire   Sessions, 
when  the  following  case  was  reserved  : — 

At  a  General  Quarter  Sessions  of  the  Peace  holden  at  Louth, 
in  and  for  the  parts  of  Lindsey,  in  the  county  of  Lincoln,  on 
Tuesday  the  10th  day  of  April,  1850,  Henry  Coulson  and  John 
Rusting,  were  tried  and  convicted  upon  an  indictment  for  obtaining 
money  and  goods  under  false  pretences,  of  which  indictment  the 
following  is  a  copy : — 

LincoVnshire,  Lindsey,  to  loit. — The  jurors  for  our  Lady  the  Queen  Cue. 
upon  their  oath,  present,  that  Henry  Coulson,  late  of  the  parish  of 
Market  Basen,  in  the  parts  of  Lindsey,  in  the  county  of  Lincoln, 
labourer,  and  John  Rusting,  late  of  the  same  place,  labourer,  on 
the  eighth  day  of  January,  in  the  thirteenth  year  of  the  reign  of 
our  Sovereign  Lady  Yictoria,  at  the  parish  of  Market  Rasen  afore- 
said, in  the  parts  and  county  aforesaid,  unlawfully  did  falsely  pre- 
tend to  one  John  Bratley  that  a  certain  printed  paper,  then  and  there 
produced  by  him  the  said  Henry  Coulson,  and  by  him  offered  and 
given  to  the  said  John  Bratley  in  payment  for  certain  pigs  before 
them  agreed  to  be  sold  by  the  said  John  Bratley  to  the  said  Henry 
Coulson,  was  a  good  and  valid  promissory  note  for  the  payment  of 
five  pounds,  by  means  of  which  said  false  pretence  the  said  Henry 
Coulson  and  John  Rusting  did  then  and  there  unlawfully  obtain 

(a)  Reported  bj  A.  BxTTLnTon,  Esq.,  Barriitcr-at-Law, 

Q  2 
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Rko.       from  the  said  John  Bratley  five  pigs^  of  the  value  of  three  pounds 
^'  seventeen  shillings  and  sixpence,  and  one  piece  of  the  current  gold 

'     coin  of  this  realm,  called  a  sovereign,  of  the  value  of  twenty  shil- 

F^  ^^tenees  ]iT)^gQ^  one  piece  of  the  current  silver  coin  of  this  realm  called  a 
—  n  menu  ^alf-crown,  of  the  value  of  two  shillings  and  sixpence,  and  five 
pieces  of  the  current  copper  coin  called  pennies  of  the  value  of 
fivepence,  of  the  moneys,  goods  and  chattels  of  the  said  John 
Bratley,  with  intent  then  and  there  to  cheat  and  defraud  him  the 
said  John  Bratley  of  the  same.  Whereas  in  truth  and  in  fact  the 
said  printed  paper  was  not  a  good  and  valid  promissory  note  for 
the  payment  of  the  sum  of  five  pounds,  or  for  the  payment  of  any 
sum  whatever  to  the  great  damage  and  deception  of  the  said  John 
Bratley,  to  the  evil  example  of  all  others  in  uie  like  case  offending, 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 

It  was  proved  at  the  trial,  that  the  prisoners  acted  in  concert, 
and  that  Uonlson  offered  to  the  prosecutor  in  payment  of  three 
pounds  seventeen  shillings  and  sixpence,  for  certain  pigs  agreed  to 
Case.  ^®  ^^^^  ^y  ^™  ^  ^®  prisoner,  Coulson,  the  printea  paper  here^- 

unto  annexed,  which  is  commonly  called  a  flash  note,  and  contained 
the  words  and  figures  following,  disposed  and  arranged  so  as  to 
have  the  appearance  of  a  Bank  of  England  note. 
''  U.    Bank  of  Elegance.    No.  230. 

''  I  promise  to  pay  on  demand  the  sum  of  five  pounds,  if  I  do 
not  sell  articles  cheaper  than  any  body  else  in  the  whole  universe. 
''  January  1,  1850.  For  Myself  &  Co. 

''  M.  Cabroll, 
'^  Five.  "  56,  Allison-street,  Birmingham.^ 


ii 


The  prosecutor  said  to  Ooulson,  who  tendered  the  note,  "I 
think  it  is  not  a  good  one.'^  Busting  took  the  note,  and  examined 
it,  and  said,  '^  It  is  a  five  pound  Bank  of  England  note,  and  will 
go  anywhere."  Prosecutor  then  took  the  note,  and  gave  Coulson 
the  change,  IZ.  is.  6(2.,  and  delivered  up  the  pigs,  which  he  assisted 
the  prisoners  in  driving  part  of  the  way.  The  prosecutor  said  he 
could  only  read  very  badly,  and  being  requested  in  court  to  read 
the  note,  said  he  could  not  read  at  all. 

The  Court  of  Quarter  Sessions,  before  which  the  prisoners  were 
tried,  had  reserved  the  following  questions  for  the  opinion  of  the 
judges  at  the  request  of  the  prisoner's  counsel. 

First,  whether  the  act  of  putting  off  the  printed  paper  in  ques- 
tion as  a  five  pound  Bank  of  England  note  in  payment  for  goods 
amounts  to  a  false  pretence  withm  the  statute  7 

Secondly,  whether  the  printed  paper  should  have  been  set  out 

more  fully  in  the  indictment  ? 

Argument  for        Willmore,  for  the  prisoners. — The  first  question  submitted  to  the 

priMoer.  court  must  be  answered  in  the  negative.    The  mere  act  of  putting 

off  the  paper  as  a  bank-note  cannot  be  a  false  pretence  within  the 

statute ;  because  it  is  consistent  with  the  mere  uttering  of  it  that 
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the  prisoner  had  no  knowledge  that  it  was  not  genuine ;  and  the        Bro. 

CouLsoir. 


indictment  omits  the  word  "  knowingly."  *• 


Aldbrson,  B. — Then  you  say  it  is  consistent  with  the  indict- 
ment that  the  prisoner  was  as  innocent  as  the  prosecutor  would  ^^  ^VT^ 
have  been  if  he  had  passed  it. 

CoLBEiDGB,  J. — 'No  question  is  reserved  as  to  the  indictment  j 
the  question  refers  only  to  the  evidence,  and  I  understand  it  to 
mean,  whether  the  transaction  as  stated  in  the  case  amounts  to  a 
false  pretence  within  the  statute. 

AlLdbbson,  B. — I  see  that  the  statute  itself  does  not  use  the 
word  "knowingly,"     The  indictment  follows  the  statute. 

Willmore. — That  was  mentioned  in  B.  v.  Bowen  (19  L.  J.  65, 
M.  C. ;  3  Cox.  0.  0. 483),  where  the  Court  of  Queen's  Bench  refused 
to  arrest  the  judgment,  on  the  ground  that  that  word  was  omitted ; 
but  that  case  is  distinguishable  in  this  respect — that  there  the 
false  statement  related  to  a  matter  which  was  necessarily  within 
the  knowledge  of  the  party  making  it. 

Platt,  B. — The  allegation  that  the  false  statement  is  made 
with  intent  to  cheat  and  defraud  merely  involves  the  scienter, 

Willmore, — Upon  the  evidence  it  is  not  clear  that  both  the  pri- 
soners knew  the  note  to  be  bad ;  and  at  all  events,  their  statement 
is  rather  a  misdescription  of  an  instrument  than  a  false  statement 
of  any  alleged  existing  fact ;  and  is  therefore  not  within  the  statute. 

OoLBRXDOB,  J. — ^The  two  prisoners  acted  in  concert,  and  what- 
ever is  proved  against  one  is  proved  against  the  other.  Surely 
there  can  be  no  doubt  that  this  is  within  the  statute. 

Willmore. — Then,  secondly,  the  printed  paper  ought  to  have 
been  set  out  more  fully  in  the  indictment.  Its  purport  at  least 
ought  to  have  been  stated :  {B,  v.  WicJcham,  10  Ad.  &  Ell.  34; 
R.  V.  Philpotts,  1  Car.  &  Kir.  112.) 

Aldbeson,  B. — ^Why  is  it  at  all  material  to  set  it  out  ?  It  is 
alleged  that  they  falsely  pretended  that  the  paper,  whatever  it 
was,  was  a  good  promissory  note.  My  brothers  Cresswell, 
Williams,  and  myself  have  very  recently  held,  that  it  was  not 
necessary  to  set  out  the  parts  of  Russian  Bank  notes  upon  an 
indictment  for  forgery,  the  parts  being  by  themselves  quite  unin- 
telligible :  (E.  V.  Faderman,  Central  Cr.  Ct.,  May,  1850.) 

Willmore. — The  case  of  forgery  is  provided  for  by  an  express 
statutory  enactment.  The  rule  of  pleading  is  that  the  &lse  token 
or  instrument  should  be  set  out :  (1  Stark.  Cr.  PI.  24 ;  B.Y.Munoz, 
2Stra.  1127.) 

Patteson,  J. — B.  V.  Wickliam  is  a  very  difEerent  case ;  because 
there  the  false  pretence  was  that  a  certain  promissory  note  was  a 
good  and  valuable  security. 

WiLDB,  C.  J. — The  judgment  of  Patteson,  J.,  in  that  case, 
shows  clearly  that  it  does  not  decide  that  the  instrument  must  be 
set  out. 

Willmore. — ^The  argument  explains  the  judgment;  and  the 
ground  is  that  as  the  promissory  note  was  not  set  out>  it  might 
have  been  the  prisoner's  own  promissory  note. 
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Beo.  Aldbrson,  B. — That  argument  is  used  to  show  that  there  is 

^  ^'         no  sufficient  averment  of  a  false  pretence. 
—    '         Platt,  B.— 'What  reason  is  there  for  setting  out  ?     A  forged 
False  pretences  bank  note,  as  set   out  in  the  indictment,  would  appear  to   be 
genuine. 

Willmore. — It  is  not  unnecessary  in  all  cases  because  it  would 
be  useless  in  some.  If  it  would  assist  the  court  in  any  case,  that 
is  a  sufficient  reason  for  the  rule.  In  substance  this  case  is  not 
distinguishable  from  R.  v.  Wickham. 

Wilde,  0.  J. — It  clearly  is.  In  that  case  the  indictment  did 
not  enable  the  court  to  come  to  a  satisfactory  conclusion  that  the 
case  was  brought  within  the  statute,  because  there  the  indictment 
alleged  that  the  prisoner  produced  a  promissory  note,  and  repre- 
sented it  to  be  a  valuable  security.  There,  a  well  known  legal 
description  was  given  to  the  instrument ;  and  by  setting  it  out  the 
court  would  have  been  able  to  form  a  judgment  whether  it 
answered  that  description.  Here,  there  is  no  statement  that  it 
was  a  promissory  note,  or  anything  but  a  printed  paper. 

Alderson,  B. — It  may  be  material  in  cases  of  forgery  to  set 
out  the  instrument  that  the  court  may  see  whether  it  is  an  instru- 
ment of  which  forgery  can  be  committed. 

Boden,  for  the  prosecution,  was  not  called  upon. 

Wilde,  C.  J. — We  have  already  disposed  of  the  first  question, 
and  we  all  think  the  second  equally  clear.  The  court  could  derive 
no  assistance  whatever  from  setting  out  this  instrument.  The 
allegation  is  that  a  certain  paper  writing,  which  may  have  con- 
tained hieroglyphics,  was  produced  and  represented  to  be  a  good 
note;  and  that  it  was  not  a  good  note.  Here,  nothing  turns  upon 
the  contents  of  the  paper ;  and  therefore  it  need  not  be  set  out. 

Alderson,  B. — The  printed  paper  may  have  contained  the  first 
verse  of  Chevy  Chase.  When  the  instrument  is  stated  to  be 
something  of  which  the  description  is  material,  then  it  is  necessary 
to  set  it  out,  not  otherwise. 

Patteson,  J.— jB.  v.  Wickham  was  very  different  from  this 
case. 

The  other  judges  concurring, 

Oonviction  affirmed. 


CEIMINAL  LAW  CASES.  231 


COURT  OF  CRIMINAL  APPEAL 
January  19,  1850. 

(Before  Wilde,  0.  J. ;  Aldbrson,  B.  ;    Wightman,  J. ; 

CsBSSWXLL,  J. ;  and  Eble  J.) 

Beg.  v.  Bond,  (a), 

Larceny — Indictment^^Evidence — Prisoners  statement — Practice — 11  ^12 

Vict  c.  42,  8.  18. 

An  indictment  charged  a  prisoner  with  stealing  several  pieces  of  the  current 
coin  of  tlie  realm,  and  named  all  those  coins  in  general  circulation.  The 
jury  found  him  guilty  of  stealing  some  of  the  coins  mentioned  in  the  indict- 
ment, but  they  could  not  say  which. 

Held  that  a  conviction  could  not  be  sustained.  Per  Wilde,  C,  J,,  Alderson, 
^»t  Wightman,  J.,  and  Cresswell,  J.  ;  Erie,  J.,  dissentiente, 

A  prisoner,  when  before  the  magistrate  on  his  first  examination,  was  addressed 
by  him  in  the  language  of  the  earlier  part  of  the  ISth  section  of  the  11  4"  12 
Vict,  c,  42,  but  the  caution  contained  in  the  proviso  was  not  given,  and  the 
prisoner  made  a  statement  which  was  taken  down  but  not  signed  by  either 
him  or  the  magistrate.  On  his  second  examination,  after  a  few  additional 
questions  had  been  put  to  some  of  the  witnesses,  and  their  depositions  had 
been  read  over,  the  prisoner  was  addressed  by  Vie  magistrate  as  before,  and 
he  then  declined  saying  anything. 

Held,  that  his  former  statement  was  admissible, 

Semble,  per  Alderson,  B.,  that  the  proviso  in  the  IStli  section  of  11  ^12  Vict, 
c,  42, 15  merely  meant  to  apply  where  there  has  been  some  promise  or  threat 
held  out  to  the  prisoner  which  would  have  rendered  his  statement  inadmissible 
against  him ;  and  that  the  effect  of  giving  him  that  caution,  is  to  render 
such  statement  evidence  notwithstanding  such  promise  or  threat. 

'T^HE  prisoner  was  tried  at  the  December  Session  of  the  Central 
JL     Criminal  Court,  before  Mr.  Justice  Cresswell,  by  whom  the 
foUowing  case  was  reserved.    • 

CASE. 

First,  the  indictment  charged  the  prisoner  with  stealing  seventy 
pieces  of  the  current  coin  of  the  realm,  called  sovereigns,  of  the 
value  of  101, ;  140  pieces  of  the  current  coin,  called  half-sovereigns, 
of  the  value  of  70Z. ;  and,  in  like  manner,  280  crowns,  400  half- 
crowns,  400  florins,  400  shillings,  and  400  sixpences,  the  property 
of  I.  G.  Currie  &  Co.,  in  their  dwelling-house. 

Secondly^.  In  another  count  he  was  charged  as  clerk  and  servant. 

(a)  Beported  bj  B.  C.  BoBnaoy,  Esq.,  Btnuter-at-Law. 
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InduUment — 

Evidence-^ 

Practice* 


Keg.  r.  Bond.  The  prisoner  was  a  clerk  in  the  banking-house  of  Isaac  G. 
Larcmif-^  Currie  &  Co.,  and  on  the  17th  of  October  was  employed  as  one 
of  the  cashiers.  There  was  evidence  from  which  it  might  be 
inferred  that  he  had  on  that  day  abstracted  70Z.  in  money  from  the 
bank,  but  there  was  no  evidence  to  show  the  nature  of  any  one 
piece  of  the  coin  taken. 

Amongst  other  evidence  the  counsel  for  the  prosecution  tendered 
in  evidence  a  statement  by  the  prisoner  before  the  committing 
magistrate,  made  under  the  following  circumstances : — 

The  prisoner  was  taken  before  the  magistrate  on  the  20th 
of  October,  and  charged  with  stealing  70T.  in  money  from  his 
employers,  and  remanded  after  some  witnesses  had  been  examined. 
He  was  brought  up  a  second  time  on  the  24th  of  October,  and 
then  further  evidence  was  given,  and  that  which  had  been  given  on 
the  former  occasion  was  read  over.  The  magistrate  then  addressed 
him  in  the  language  prescribed  by  the  1 1  &  12  Vict.  c.  42,  s.  18, 
but  did  not  tell  him,  as  required  by  the  proviso,  that  he  had  nothing 
to  hope  from  any  promise  of  favour,  or  to  fear  from  any  threat. 

The  prisoner's  answer  was  taken  down.  The  solicitor  for  the 
prosecution  then  asked  for  another  remand,  as  the  next  day  would 
DO  the  last  on  which  he  could  go  before  the  grand  jury  at  the 
sessions  which  were  then  in  progress,  for  which  he  could  not  be 
prepared. 

The  prisoner  objected,  and  assigned  a  reason,  and  being  asked 
whether  he  wished  that  to  be  taken  down  as  part  of  his  state- 
ment, he  said  that  he  did,  and  it  was  accordingly  written  down. 
He  was  then  remanded,  and  the  statement  was  not  signed  by  the 
prisoner  or  the  magistrate.  The  prisoner  was  brought  before 
the  magistrate  again  on  the  81st  of  October.  No  new  witnesses 
were  examined,  nor  any  questions  put  for  the  prosecution ;  but  an 
attorney,  by  whom  the  prisoner  was  then  attended,  put  a  few  ques- 
tions to  one  of  the  witnesses  who  had  been  before  examined.  The 
evidence  was  then  read  over,  and  the  witnesses  were  then  resworn. 
The  statement  made  by  the  prisoner  at  the  former  examination  was 
then  read  to  him ;  his  attorney  objected  to  its  being  taken  as  his 
statement,  because  an  addition  had  been  made  to  the  evidence  in 
answer  to  his  questions.  The  magistrate  then  again  asked  the 
prisoner  in  the  terms  prescribed  by  the  statute,  whether  he  wished 
to  make  any  statement,  and  he  declined  doing  so. 

The  prisoner's  counsel  objected  to  the  former  statement  being 
received,  but  I  admitted  it,  reserving  for  the  consideration  of  the 
judges  the  propriety  of  so  doing. 

It  was  then  read  by  the  clerk,  who  took  it  down  as  follows : — 
^'I  shall  say  nothing  here.  I  had  rather  say  it  at  my  trial.'' 
And  when  a  remand  had  been  asked  for  he  objected  to  it,  and  said, 
^'it  is  my  intention  to  plead  guilty  to  the  charge." 

At  the  close  of  the  case  for  the  prosecution  it  was  objected 
that  there  was  no  evidence  to  show  that  the  prisoner  had  taken 
any  particular  description  of  coin,  and  that  the  jury  could  not, 
with  propriety,  find  him  guilty  of  stealing  either  one  or  the 
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otber  in  the  alteraative.  In  order  that  this  qaestion  might  be  con-  Bbo.  v.  Bond. 
sidered  by  the  judges^  I  told  the  jury,  that  if  they  were  satisfied     lar^y— 
that  the  prisoner  had  stolen  a  sum  of  money  from  his  employers  in  indictmentr^ 
their  banking-house,  consisting  of  some  of  the  coins  mentioned  in    EvUimux— 
the  indictment,  although  they  could  not  say  which,  they  should       '^^'•^ 
find  him  guilty. 

The  jury  found  him  guilty,  and  I  have  now  to  request  the 
opinion  of  the  judges,  first,  whether  the  statement  made  by  the 
prisoner  was  properly  received ;  and,  secondly,  whether  the  direc- 
tion given  to  the  jury  was  correct.  C.  Cbbsswbll. 

Parry  (for  the  prisoner)  would  argue  the  latter  question  first. 
The  evidence  did  not  support  the  indictment,  for  there  was  nothing 
to  show  what  specific  money  was  stolen.  It  was  always  necessary 
that  articles  alleged  to  have  been  stolen  should  be  accurately  and 
particularly  described,  and  that  the  proof  should  correspond  with 
the  allegation.  This  was  shown  conclusively  by  the  7  &  8  Geo.  4, 
c.  29,  s.  48,  which  renders  it,  in  cases  of  embezzlement,  unneces- 
sary to  specify  any  particular  coin.  The  exception  establishes  the 
rule.  That  rule,  as  laid  down  by  1  Russell  on  Crimes,  107,  was, 
that  the  articles  should  be  described  with  such  certainty  as  would 
enable  a  jury  to  decide  whether  the  chattel  proved  to  have  been 
stolen  was  the  very  same  with  that  upon  which  the  indictment  was 
framed,  as  would  show  judicially  to  the  court  that  it  could  be  the 
subject  matter  of  the  onence  charged,  and  as  would  enable  the  de- 
fendant to  plead  his  acquittal  or  conviction  to  a  subsequent  indict- 
ment relating  to  the  same  chattel.  In  2  Hale,  183,  it  was  said, 
'^  Where  several  things  are  stolen,  it  is  necessary  to  state  the 
nnmber ;  therefore,  it  is  not  sufficient  to  say,  felonies  furatua  est 
aves  et  colurnbas  out  of  a  dove-cote,  or  young  hawks  out  of  a  nest, 
without  specifying  the  number.  Nor  that  the  prisoner  stole 
twenty  sheep  and  lambs,  because  it  did  not  appear  how  many  of 
the  one  sort  or  how  many  of  the  other.'' 

Eblb,  J. — But,  suppose  he  is  alleged  to  have  stolen  ten  hawks, 
and  he  steals  nine,  he  must  be  convicted.  It  may  be  necessary  to 
state  number,  but  it  need  not  be  proved  as  laid. 

Aldbbsok,  B. — You  must  charge  a  specific  offence.  To  say  he 
stole  doves,  would  be  merely  to  say  he  was  a  dove  stealer. 

Parry. — In  B,  v.  Fry  (R.  &  R.  483),  the  indictment  alleged 
that  the  prisoner  stole  102.  in  moneys  numbered,  and  it  was  held 
insufficient.  Some  of  the  pieces  of  which  that  money  consisted 
should  have  been  specified,  and  should  also  have  been  proved.  So 
iujB.  V.  Forsyth  (R.  &  R.  274),  an  indictment,  which  charged  the 
stealing  of  100  articles  of  household  furniture,  was  held  bad. 

Aldbbsok,  B. — The  counsel  for  the  prosecution  will  say  that 
the  jury  have  found  the  prisoner  guilty  of  stealing  something  men- 
tioned in  this  count. 

WiLDB,  C.  J. — How  are  the  jury  to  say  ''not  guilty''  upon  this 
count  generally,  when  they  are  quite  clear  he  stole  something  that 
is  contained  in  it  f 

Aldbbson^  B.— But  the  question  is^  can  the  prisoner  be  found 
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Reg.  17.  Bo:iD.  guilty  of  stealing  part  unless  the  jury  can  say  which  part^  and  they 
^^—        have  virtually  said  they  cannot? 

Indictment—       Parry, — Suppose  the  indictment  charged  a  man  with  stealing  a 

Evidence—    cow  and  a  horse.     The  prosecutor  had  lost  both,  and  it  was  clear 

rracuce.      ^^^  ^^xq  prisoner  had  stolen  one,  but  the  jury  could  not  say  which. 

Cbbsswell,  J. — Or  suppose  that  a  draper^s  shop  had  been 
broken  into,  and  property  stolen.  The  prosecutor  could  swear  that 
previously  there  were  either  six  coats  and  five  pairs  of  breeches,  or 
five  coats  and  six  pairs  of  breeches,  he  could  not  tell  which.  Sub- 
sequently there  are  but  five  of  each,  and  it  is  clear  that  either  a 
coat  or  a  pair  of  breeches  has  been  stolen.  Could  there  be  a  con- 
viction under  such  circumstances  ? 

Ekle,  J. — It  is  surely  the  same  crime  whether  he  steals  one  or 
the  other. 

Cresswsll,  J. — But  the  jury  might  find  him  guilty  upon  that 
part  of  the  indictment  on  which  he  was  really  innocent. 

Eelb,  J. — They  might  find  him  guilty  of  the  larceny  mentioned 
in  the  indictment. 

Parry. — But  the  charge  is  not  merely  that  the  prisoner  stole  but 
that  he  stole  certain  coins,  and  there  is  no  specific  proof  of  that 
precise  allegation. 

Aldsbsok,  B. — There  is  a  count  in  murder  on  record,  which 
alleged  that  two  blows  were  given  by  the  prisoner,  and  that  if  the 
deceased  did  not  die  of  the  first  he  died  of  the  second,  and  if  not  of 
the  second,  of  the  first. 

Cbesswell,  J. — In  that  case  there  might  be  proof  that  he  com- 
mitted both  acts,  the  only  doubt  being  as  to  which  caused  the  death. 

Parry, — In  R.  v.  Kettle  (3  Chit.  Crim.  Law),  the  prisoner  was 
indicted  for  stealing  one  bushel  of  oats,  one  bushel  of  chaff,  and  one 
bushel  of  beans.  The  evidence  was  that  they  were  all  mixed 
together  when  stolen,  and  it  was  held  not  to  support  the  indict- 
ment. It  should  have  been  described  as  a  certain  mixture,  consist- 
ing of  one  bushel  of  oats,  &c. 

Aldbeson,  B. — I  doubt  the  propriety  of  that  decision.  I  can- 
not help  thinking  that,  if  a  man  steals  wine  and  water,  he  may  be 
charged  with  stealing  wine.  The  above  principle  would  doubtless 
hold  good,  where  the  mixture  was  such  as  to  produce  a  chemical 
change  in  the  articles. 

Parry, — Suppose  two  men  are  charged  with  murder,  and  it  is 
uncertain  which  of  them  is  guilty,  although  one  of  them  is  clearly 
so.  Such  a  case  really  occurred  at  Mai&tone,  and  three  persons 
were  acquitted  of  murder,  although  it  was  pretty  evident  that  one 
was  guilty. 

Alderson,  B. — In  such  a  case  there  could  be  no  doubt  about 
the  propriety  of  an  acquittal.  If  one  man  is  innocent  a  verdict 
against  all  would  be  palpably  wrong.  Here  the  prisoner  is  con- 
fessedly guilty  of  something  which  the  indictment  contains. 

Parry.* — How  could  the  prisoner  plead  avirefois  acquit  or  con- 
vict to  a  second  indictment  for  the  same  offence,  supposing  the 
jury  had  returned  such  a  verdict  as  this  f 
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Aldebson,   B.— Where   would    be  the   diiBBculty  of  pleading  Bbo.  v.  Bosd. 
autrefois  acquit?     He  has  been  in  jeopardy  with  regard  to  all  that     zari^— 
the  indictment  contains.  Jndietment'^ 

Eble,  J. — Or  autrefois  convict,  for  the  stealing  is  one  act,  and  of    '^Jjf^J*?*" 
that  he  has  been  convicted.  rraeuce. 

Parry, — But  the  second  jury  could  not  say  he  has  been  guilty 
of  stealing  any  one  specific  thing. 

Williams,  J. — The  jury  would  have  to  say  whether  it  was  the 
same  specific  offence,  and  that  would  be  the  subject  of  parol 
evidence.  The  prisoner  would  not  be  confined  to  the  record 
alone.  Suppose  the  goods  are  charged  in  the  first  indictment 
to  be  the  property  of  a  person  unknown,  parol  evidence  must  then 
be  adduced  to  show  that  they  are  the  same  goods  as  are  mentioned 
in  the  second  indictment. 

Parry, — Suppose  this  conviction  were  held  good,  and  the 
prisoner  should  be  afterwards  indicted  for  stealing  one  of  these 
sovereigns,  how  could  he  plead  autrefois  convict  when,  by  the  very 
terms  of  the  verdict,  the  jury  have  never  said  that  he  was  guilty  of 
stealing  sovereigns'?  If  he  could  plead  autrefois  acquit,  or  autrefois 
convict,  in  the  altemative,  the  difficulty  might  be  got  over,  but  this 
of  course  he  could  not  do. 

Eble,  J. — But  surely  what  may  be  the  particular  chattel  stolen 
has  nothing  to  do  with  the  offence.  The  stealing  is  what  he  is 
charged  with.  Suppose  a  man  steals  a  coat,  and  in  the  pocket  of 
it  there  is  a  pocket-book.  If  he  is  indicted  for  stealing  the  coat 
and  convicted,  could  he  not  afterwards,  if  he  were  indicted  for 
stealing  the  pocket-book,  plead  autrefois  convict;  the  stealing  was 
one  act ;  of  that  he  had  been  convicted,  and  surely  he  could  not 
be  punished  a  second  time  for  the  same  act  of  stealing. 

Parry, — It  is  difficult  to  see  how  he  could  plead  autrefois  acquit 
unless  the  pocket-book  was  included  in  the  first  indictment.  Per- 
haps the  difficulty  in  this  case  might  have  been  obviated  by  stating 
the  coins  to  have  been  certain  pieces  of  the  current  coin  of  the 
realm  to  the  jurors  unknown ;  but  there  is  no  such  allegation. 
Secondly.  As  to  the  first  point  mentioned  in  the  case.  The  state- 
ment made  by  the  prisoner  was  improperly  received  in  evidence, 
the  caution  required  by  the  11  &  12  Yict.  c.  42,  s.  18,  not  having 
been  given.  It  was  the  duty  of  the  manstrate  to  state,  in  the 
terms  of  this  proviso,  that  the  prisoner  had  nothing  to  hope  or  fear 
from  any  promise  or  threat.  The  proviso  overrides  the  whole 
section. 

Aldsbsok,  B. — It  is  very  difficult  to  understand  what  the 
Legislature  really  meant,  but  may  it  not  be  this — that  the  second 
proviso  is  merely  meant  to  apply  where  there  has  been  some 
promise  or  threat  held  out  to  the  prisoner,  which  would  render  his 
statement  inadmissible  against  him?  But  that  the  effect  of  giving 
him  this  caution  is  to  render  his  statement  evidence  notwithstanding 
such  promise  or  threat. 

Parry. — ^When  the  prisoner  is  under  charge,  the  magistrate  is 
supposed  to  return  all  that  he  says.    Any  evidence  of  a  statement 
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Beg.  ».  Bond,  by  him  not  in  the  deposition  would  not  be  received.     Here  the 
Larcmy-^    statement  in  question  is  not  returned  with  the  deposition.      In  JK. 
Indictment—  V.  Walter  (7  C.  &  P.  267),  the  prosecutor  stated  that  the  prisoner, 
EoiJence—    while  under  examination  before  the  magistrate,  made  a  confession 
Practice.      ^£  j^j^  guilt,  and  was  about  to  state  what  that  confession  was,  but, 
on  referring  to  the   depositions  returned,  it  appeared  that  the 
prisoner  was  there  stated  to  have  said :    ''  I  decline  to  say  any- 
thing."   Lord  Abinger  was  of  opinion  that  the  prosecutor's  state- 
ment could  not  be  received. 

Aldbrson,  B. — Here  it  was  taken  down  before  the  magistrate. 

Parry, — ^Yes,  but  not  returned. 

Addbbson,  B. — At  all  events  there  is  no  return  Inconsistent 
with  it,  as  there  was  in  E.  v.  Walter,  You  may  not  be  entitled  to 
contradict  a  magistrate's  statement,  but  it  does  not  follow  that  you 
may  not  give  in  evidence  anything  additional  that  is  consistent 
with  it. 

Parry, — Here  the  case  states  that  the  prisoner,  when  asked 
whether  he  wished  to  make  any  statement,  declined  doing  so.  So 
in  jR.  V.  Morse  (8  C.  &  P.  605),  Patteson,  J.  said,  in  a  case  where 
three  persons  were  examined  at  the  same  time,  on  the  same  charge, 
and  each  of  the  prisoners  made  a  statement,  but  the  clerk  had  left 
a  blank  where  either  of  the  prisoners  mentioned  one  of  the  others, 
"  I  think  I  ought  not  to  receive  parol  evidence.  I  think  that  the 
rule  ought  not  to  be  extended.  In  the  present  case  the  statement 
professes  to  be  a  complete  account  of  what  took  place,  and  I  am  of 
opinion  that  supplementary  evidence  ought  not  to  be  received.'' 

Aldbrson,  B. — In  that  case  of  what  use  would  the  evidence 
have  been  if  it  had  been  admitted.  It  would  merely  have  furnished 
the  names  of  persons  against  whom  the  statement  would  not  have 
been  evidence  at  all. 

Parry, — In  E.  v.  Moore  (Matth.  Digest,  257),  it  was  held  that 
an  incidental  observation  made  by  the  prisoner,  in  the  course  of  his 
examination  before  the  magistrate,  but  which  did  not  form  a  part 
of  the  judicial  inquiry,  so  as  to  make  it  the  duty  of  the  magistrate 
to  take  it  down  in  writing,  and  which  was  not  so  taken  down, 
might  be  given  in  evidence  against  him  at  the  trial.  E.  v. 
Spehhury  (7  C.  &  P.  187)  was  to  the  same  effect,  but  here  the 
matter  was  most  material  to  the  issue,  and  it  was  clearly  the  duty 
of  the  magistrate  to  take  it  down  and  return  it.  In  E.  v.  Carpenter 
(2  Cox.  Crim.  Cas.  229),  it  was  held,  that  such  an  observation  not 
taken  down  by  the  magistrate  was  not  admissible  if  it  related  to 
any  matter  which  formed  part  of  the  judicial  inquiry  then  being 
conducted  before  the  magistrate  j  and  to  the  same  effect  is  E.  v. 
Weller  (2  C.  &  K.  223.) 

Hxiddleston  for  the  prosecution. — As  to  the  first  point :  the  right 
construction  of  the  new  statute,  looking  to  the  proviso,  is  this  :  if 
there  is  any  evidence  that  at  a  previous  time  any  threat  or  promise 
has  been  made  to  the  prisoner,  then  its  effect  must  be  removed 
fromhis  mind  by  the  caution  from  the  magistrate,  and  if  after  that  he 
makes  any  statement,  it  is  admissible  against  him ;  but  unless  there 
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lias  been  some  such  previous  threat  or  promise^  the  second  caution  Reo.  v.  Bond 
need  not  be  given  at  all :  this  construction  is  sustained  by  the  very  La^y^ 
wording  of  the  proviso, — "the  justices  shall  give  him  clearly  to 
understand  that  he  has  nothing  to  hope  from  any  promise  of 
favour,  and  nothing  to  fear  from  anjr  threat  which  may  have 
been  holden  out  to  him/'  But  that  is  not,  after  all,  the  ques- 
tion; this  is  an  observation  of  an  interlocutory  character,  and  ad- 
missible without  reference  to  the  statute. 

Ceesswbll,  J. — There  is  one  point  here  which  it  is  necessary 
to  consider.  The  statement  was  made  by  the  prisoner  for  the 
purpose  of  its  being  taken  down,  because,  when  asked,  he  expressly 
said  that  he  wished  it  to  be  taken  as  part  of  his  statement.  It  is 
taken  down,  but  it  is  not  returned  by  the  magistrate  with  the 
depositions.     Can  it  then  be  given  from  any.  other  source  7 

Huddleston. — That  point  does  not  appear  to  be  raised  by  the 
case.  There  is  no  reason  why  it  should  be  returned  by  the 
magistrate,  because^  when  the  depositions  were  completed  at  the 
last  examination,  the  prisoner  repudiates  this  observation;  but 
surely  he  cannot  get  rid  of  the  admission  already  made.  A  man 
might  be  charged  with  murder,  and  in  the  midst  of  his  examination 
might  choose  to  say,  "  I  am  guilty."  Ought  the  magistrate  to  say, 
"  Wait  until  I  have  read  to  you  the  proviso  in  the  act  of  Parlia- 
ment, and  then  I  will  hear  you."  The  prisoner,  on  reflection,  might 
refuse  to  repeat  his  statement,  but  could  it  be  contended  that  it 
would  not  be  evidence  7  The  magistrate  is  merely  required  to 
take  down  what  the  prisoner  says  in  answer  to  the  charge,  at  the 
end  of  the  proceedings.  Now  the  statement  here  was  not  so  made. 
It  was  in  reply  to  an  application  for  a  remand. 

WiLDB^  U.  J. — Can  it  be  necessary  to  give  as  many  cautions  as 
times  the  prisoner  chooses  to  open  his  mouth  7 

Huddleston. — The  proviso  at  the  end  shows  that  the  act  did  not 
mean  to  interfere  with  any  rule  by  which  the  statements  of  the 
prisoner  were  admissible  before  the  statute,  i2.  v.  Harris  (B.  & 
M.  C.  C.  338),  shows  that  parol  evidence  may  be  given  to  add 
to  the  written  examination  of  the  prisoner  taJcen  by  the  magis- 
trate. That  was  a  case  in  which  three  prisoners  were  charged 
with  sheep-stealing.  One  of  them  made  a  statement  with  regard 
to  a  Mr.  Bennett's  sheep,  and  another  statement  with  regard  to  a 
Mr.  Pennell's.  The  latter  was  taken  down  by  the  magistrate,  but 
not  the  former,  and  yet  evidence  of  the  former  was  allowed  to  be 
given  upon  the  trial  for  stealing  the  sheep  of  Pennell. 

Aldbbson,  B. — Yes,  but  there  the  inquiry  before  the  magistrate 
was  as  to  Pennell's  sheep,  and  it  could  not  be  necessary  for  the 
magistrate  to  take  down  any  thing  that  was  said  about  Bennett^s, 
and  if  was  not  his  duty  to  take  it  down,  then  its  absence  is 
accounted  for^  and  it  might  be  supplied. 

Huddleston, — There  was  no  such  separation  of  the  cases  before 
the  magistrate :  they  were  all  investigated  together. 

Aldbrson,  B. — I  have  my  note  of  what  took  place  upon 
the  argument  of  B,  v.  Harris^  and  it  is  clear  from  that  that  there 
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Reo.  9.  Bond,  were  separate  informations  as  to  Bennett's^  Pennell's  and  Price's 
prosecutions. 

Huddleston, — ^At  any  rate  the  prisoners  were  not  called  upon  to 
make  any  statement  until  all  the  depositions  in  all  the  cases  had 
been  taken.  In  Rowland  v.  Aaliby  (R.  &  M.  231),  Best,  C.  J.  says, 
"  My  opinion  is,  that  upon  clear  and  satisfactory  evidence  it  would 
be  admissible  to  prove  something  said  by  the  prisoner  beyond  what 
was  taken  down  by  the  magistrate.  Leach  v.  Simpson  (5  M.  &  W, 
809),  and  Venafra  v.  Johnson  (1  M.  &  R.  316)  are  also  in  point.  In 
R.  V.  Wilkinson  (8  C.  &  P.  662),  the  indictment  was  for  forging 
an  acquittance.  It  appeared  that  there  were  two  examinations 
before  the  magistrate, — one  on  the  1 0th  of  November,  when  the 
prisoner  made  a  statement;  the  second  on  the  14th  of  November, 
when  the  depositions  were  completed,  and  the  prisoner  then  said  in 
answer  to  a  question  whether  he  had  anything  to  say,  ^^  I  decline 
saying  anything.''  That  was  returned,  but  the  statement  made  on 
the  former  day  was  not,  but  it  was  held  to  be  admissible,  and 
Parke,  B.  says,  ''  let  the  efEect  of  the  evidence  be  what  it  may  with 
the  jury,  it  is  clearly  admissible.  What  a  prisoner  says  against 
himself  is  evidence  whether  the  officer  was  right  or  wrong  in  not 
returning  the  statement,  or  furnishing  a  copy  of  it  to  the  prisoner." 
There  it  seemed  to  be  thought  that  although  the  magistrate  had 
not  done  his  duty,  it  did  not  prevent  the  statement  being 
receivable.  This  would  appear  to  overrule  the  case  of  JR.  v. 
Walter,  for  the  former  observation  was  as  much  contradicted  by 
the  latter  as  in  that  case.  The  words  in  the  latter  part  of 
the  section  show  that  the  magistrate  may  act  precisely  as  he  did 
before.  The  Legislature  seems  to  say,  '^  You  may  avail  yourself 
of  this  act  of  Parliament  or  not/'  with  certain  exceptions  which  do 
not  apply  here,  so  that  the  ruling  on  cases  before  the  act  may  be 
taken  to  decide  this  case,  and  this  being  a  mere  interlocutory  ob- 
servation, jB.  v.  Spilsbury  (7  0.  &  P.  187),  shows  that  it  is 
evidence.  There,  Coleridge,  J.  says,  '^at  the  close  of  the  case  for 
the  prosecution  the  prisoner  is  asked  if  he  wishes  to  say  anything, 
and  if  he  does  it  is  taken  down,  and  the  evidence  of  that  statement 
is  the  written  examination ;  but,  if  the  prisoner  says  something 
while  the  witnesses  are  under  examination  that  does  not  stand  on 
the  same  ground."  Even  if  this  statement  is  made  irregpilarly  and 
taken  informally,  E.  v.  Seed  (M.  &  M.  408),  and  R.  v.  Pressley, 
(6  C.  &  P.  183),  show  that  it  may  be  received. 

Aldebson,  B. — Whether  the  meaning  of  the  second  proviso 
is  such  as  has  been  suggested  or  not,  I  have  no  doubt  that 
when  a  previous  threat  has  been  used,  the  reading  of  that  proviso 
will  render  admissible  any  statement  that  was  made  subsequently 
to  it.  But  may  not  this  view  be  taken  of  the  act — that  it  is 
under  no  circumstances  more  than  directory,  and  that,  if  not 
resorted  to,  the  deposition  may  still  be  proved  as  before  ?  The 
act  makes  the  handwriting  of  the  magistrate  conclusive,  if  its 
terms  are  complied  with. 

Hvddleston, — And,  if  not  complied  with,  the  same  formalities 
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as  were  before  required  must  be  gone  through.     The  form  of  the  Rbo.  r.  Bond. 
schedule  gives  strength  to  the  interpretation  thus  put  upon  the     />„.^_ 
18th  section^  for  in  giving  the  caution  that  is  to  be  used^  all  allusion   Indictment-^ 
to  the  second  proviso  is  omitted.  Ev^ee^ 

As  to  the  second  point :  No  doubt,  in  the  indictment  it  is  ^  '^*' 
necessary  to  state  the  charge  specifically,  and  the  reason  assigned 
is,  that  the  court  may  see  that  the  goods  are  the  subject  matter  of 
larceny.  The  indictment  here,  therefore,  is  perfectly  good,  and 
would  have  been  bad  if  it  had  charged  that  the  denomination  of  the 
coin  was  to  the  jurors  unknown.  But  the  offence  has  nothing  to 
do  with  the  particular  coin  or  chattel.  The  offence  is  the  talong. 
But,  however  clear  and  precise  the  indictment  may  be,  the  evidence 
sujBScient  to  support  it  may  vary  from  its  terms  in  several  particulars, 
as  in  number,  amount,  &c.  Now  the  jury  say  here  that  he  is  guilty 
of  the  charge  in  the  indictment,  but  they  cannot  say  specifically 
of  which  portion  of  it.  Take,  for  instance,  the  case  put  of  the  coats 
and  the  trousers,  the  jury  find  him  guilty  of  stealing  something, 
but  they  cannot  say  what,  but  whatever  it  is,  it  is  in  the  indictment. 

Cbesswell,  J. — It  is  not  the  mere  taking  that  is  the  offence ; 
it  is  the  taking  the  coat  or  the  trousers ;  the  same  might  be  said  in 
a  case  of  murder  where  the  prisoner  was  charged  with  having  killed 
A.  and  B.,  and  the  jury  were  to  say  he  killed  one,  but  they  could 
not  tell  which.  Murder  is  the  offence  there,  as  stealing  is  the 
offence  here. 

Enddleeton, — ^There  is  no  difficulty  if  we  look  to  the  reason  of  Indictment, 
being  thus  specific  in  the  indictment,  namely,  to  show  that  the 
goods  alleged  to  be  stolen  are  the  subject  of  larceny.  Then,  as  to 
pleading  autrefois  convict  there  would  be  no  difficulty,  for  suppose 
ne  is  again  charged  with  stealing  the  coat,  such  a  verdict  as  this 
would  support  the  plea,  if  it  were  proved  to  be  the  same  taking, 
for  that  is  the  material  averment. 

Cbssswell,  J. — But,  after  such  a  verdict  as  this,  if  the  prisoner 
were  indicted  again  for  stealing  one  of  the  articles,  which  would 
you  plead,  autrefoia  conmct  or  autrefois  acquit  ?  because  either  plea 
wonld  be  equally  applicable. 

Huddleaton. — No;  autrefois  convict  would  be  the  proper  plea; 
because,  if  both  articles  were  taken  at  one  time  he  would  have 
been  convicted  of  such  taking. 

Eblb,  J. — In  all  cases  it  would  be  necessary  to  adduce  parol 
evidence  to  show  that  the  goods  in  the  first  indictment  were  the 
same  as  those  in  the  second.  Why,  then,  might  not  parol  evidence 
be  adinissible  to  explain  that  the  taking  was  the  same  as  in  the 
case  of  the  pocket-oook  before  mentioned.  Surely,  if  he  were 
indicted  for  stealing  the  pocket-book  which  was  in  the  pocket  of 
the  coat  which  he  had  before  been  convicted  of  stealmg,  that 
would  be  a  defence. 

Aldebson,  C. — I  think  that  he  might  be  indicted  again.  Take 
the  case  of  the  coat  and  trousers,  and  suppose  that  the  jury  say  he 
is  guilty  of  stealinfif  the  coat,  and  not  the  trousers ;  is  the  taking 
the  same  unless  it  is  the  taking  the  same  thing  ?    It  seems  to  be 
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Reg.  t.  BoKD.  thoaght  there  is  snch  a  thing  as  an  abstract  taking.  I  do  not  think 
it^^^^     so.     I  think  '^  taking  ^'  means  taking  something. 

Williams,  J. — Suppose  there  had  been  several  counts  in  the 
indictment,  each  count  containing  a  different  denomination  of  coin, 
could  he  then  have  been  convicted  ? 

Wilde,  C.J. — ^There  the  jury  could  not  find  him  guilty  on  any 
one  count.  They  could  not  say  he  stole  something  that  any 
specific  count  contained. 

Aldbeson,  B. — You  must  be  prepared  to  carry  your  argument 
the  length  of  saying  that  an  indictment  would  be  good,  which  said 
he  stole  a  sovereign,  or  a  half-sovereign,  or  a  crown,  for  that  is 
what  the  jury  have  found. 

HuddleaUm. — The  certainty  required  in  an  indictment  is  very 
difiEerent  from  what  is  required  in  evidence.  See  to  what 
absurdities  the  doctrine  contended  for  on  the  other  side  would  lead. 
A  man  may  have  counted  his  money  a  short  time  before,  and  knows 
the  amount  of  it,  but  does  not  recollect  the  specific  coin.  His 
servant  robs  him,  and  confess  the  crime  generally,  but  because  he 
does  not  mention  the  coin,  he  escapes  with  impunity. 

Aldebson,  B. — That  was  the  identical  case  that  the  Embezzle- 
ment Act  was  intended  to  provide  against,  but  it  omitted  to  pro- 
vide for  cases  of  larceny. 

HuddUston. — In  JK.  v.  Falkner  (R.  &  R.  481),  the  prisoner  was 
indicted  for  stealing  sixty  pennies,  sixty  halfpennies,  &c.  The  depo- 
sitions charged  him  with  robbing  the  prosecutor  of  copper  money,  not 
saying  what,  and  before  the  magistrate  the  prisoner  made  a  state- 
ment that  he  was  guilty,  and  that  was  proved  at  the  trial.  The 
judges  held  that  the  evidence  was  sujBScient  to  support  a  conviction. 

Wilde,  C.J. — There  is  a  very  short  account  of  that  case ;  and 
I  think  that  the  inference  to  be  drawn  from  it  is  against  you.  The 
main  point  there  was  as  to  the  sufficiency  of  the  confession,  without 
any  further  evidence  of  the  robbery,  and  therefore  it  is  possible 
that  some  evidence  was  adduced  to  show  that  the  prosecutor  had 
either  a  penny  or  a  halfpenny,  though  the  fact  is  not  reported. 
And  if  such  evidence  was  not  given,  it  seems  strange,  if  there  was 
anything  in  the  point,  that  it  should  not  have  been  taken  either  by 
the  counsel  or  the  court. 

Huddleaton. — Suppose  a  man  were  indicted  for  murder,  and 
there  were  several  counts,  each  charging  a  different  mode  of  death, 
could  there  be  any  objection  to  a  general  verdict  ? 

Alderson,  B. — In  the  case  of  JK.  v.  Oood,  who  was  tried  for 
murder,  the  mode  of  death  was  laid  in  thirty-five  different  ways, 
but  neither  Lord  Denman,  nor  I,  ever  dreamed  that  it  was  not 
necessary  for  the  jury  to  say  on  which  count  they  thought  he  was 
guilty. 

Hvddleston. — B,  v.  Orove  (R.  &  M.  447),  although  a  conviction 
for  embezzlement,  is  in  favour  of  the  prosecution  in  this  case. 

Parry  (in reply). — B,  v.  Chapman  (1  C.  &  K.119),  andE.  y. Lloyd 
Jones  (8  C.  &  P.  288),  would  seem  to  throw  some  doubt  upon  the 
case  of  22.  v.  Orove,  even  if  it  were  applicable  here.    As  to  the 
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question  respecting  the  depositions.  Rowland  v.  -4sA6y  was  the  case  Reo.  v.  Bond. 
of  a  deposition  in  bankruptcy,  which  is  quite  different  from   a     Lari^v— 
deposition  before  a  magistrate.     By  the  late  act,  the  Legislature  indictment-- 
seems  to  have  laid  down  a  general  rule  to  be  observed  in  all  cases.    Evidence-^ 
but   whether  this   is   so  or  not,  this   evidence   on   general   and     ^^^^^^ 
acknowledged  principles  ought  not  to  be  received,  and  Mr.  Phillips, 
in  his  work  on  evidence,  p.  83,  seems  to  be  clearly  of  opinion  that 
parol  evidence  ought  not  to  be  admitted  under  such  circumstances 
as  these. 

April  27,  1850. 

Aldebsok,  B.,  now  delivered  judgment. — In  this  case,  argued  Jadgmentof  the 
some  time  ago  before  the  Lord  Chief  Justice  Wilde,  my  brother  ^^^t* 
Wightman,  my  brother  Erie,  my  brother  Cresswell,  and  myself, 
two  points  were  made  in  the  course  of  the  argument,  and  upon 
the  case  reserved.  Upon  the  first  point,  the  court  had  never  enter- 
tained any  doubt  or  difference.  It  was  as  to  the  admissibility  of  a 
particular  part  of  the  examination  of  the  prisoner  before  the  magis- 
trate. (His  lordship  read  that  portion  of  the  case  in  which  the 
point  was  raised.)  The  question  there  was,  whether  this  examina- 
tion was  capable  of  being  read.  The  court  are  of  opinion  that  it 
clearly  was,  inasmuch  as  all  the  necessary  ingredients  which  the 
modem  statute  requires  had  been  performed  on  the  first  examina- 
tion, and  at  the  time  of  the  trial  it  was  properly  receivable. 
The  evidence  of  what  took  place  at  the  second  examination 
does  not  seem  to  make  any  difference  at  all.  The  other  point 
is  very  material,  and  it  is  one  on  which  the  court  has  entertained 
considerable  doubt,  and  upon  which  we  are  not  altogether 
unanimous.  It  was  this : — The  indictment,  as  stated,  charged 
the  prisoner  with  stealing  certain  pieces  of  gold  coin  of  the 
realm  called  sovereigns,  of  the  value  of  one  pound;  then  it 
charged  him  with  stealing  forty  pieces  called  half  sovereigns ;  five 
hundred  pieces  called  crowns  ;  five  hundred  pieces  called  florins  ; 
one  hundred  pieces  called  shillings  ;  and  two  hundred  pieces  called 
sixpences;  so  as  to  go  through,  in  substance,  all  the  possible 
denominations  of  coin  which  could  be  well  suggested  to  have  been 
in  use  at  the  time.  It  was  clear  that  the  party  had  stolen  a  sum 
of  money,  but  the  evidence  was  uncertain  as  to  whether  that  which 
he  did  steal  consisted  of  a  sum  having  within  it  a  sovereign,  or 
having  within  it  a  half  sovereign,  or  having  within  it  any  one  of 
the  different  coins  mentioned  in  the  indictment;  and  as  it  was 
clear  he  had  stolen  some  or  one  of  them,  it  was  so  left  to  the 
jury  by  my  brother  Cresswell,  for  the  purpose  of  raising  the 
question,  he  having  told  the  jury  that,  if  they  were  satisfied 
the  prisoner  had  stolen  a  sum  of  money  from  the  drawer  in  the 
banking-house,  consisting  of  some  of  the  coins  mentioned  in  the 
indictment,  though  they  were  unable  to  state  which  of  the  parti- 
cular species  mentioned  in  the  indictment  he  had  stolen,  they  were 
to  find  him  guilty ;  and  the  question  is,  whether  or  not  that  was  a 
proper  distinction  to  give  ?   The  majority  of  the  court  are  of  opinion 
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JSvidenci 
Practioe. 


Jadgment  of 
Erie,  J., 


Reg.  9.  Bond,  that  the  direction  was  imprcyper^  and  that  the  tme  rale  upon  which 
j.ar^nn'^    to  act  is  that  no  one  can  be  found  guilty  of  such  an  offence 

Jndictmmt^  unless  the  jury  can  definitively  find  him  guilty  of  stealing  some 
one  of  the  coins  mentioned  in  the  indictment.  For  if  that  were  a 
good  direction^  it  would  lead  to  this  result^  that  if  the  jury  were 
to  say^  we  find  he  stole  a  soyereign^  or  a  half  sovereign  or  a  crown, 
or  a  shilling,  or  a  florin,  or  a  sixpence,  but  we  do  not  know  which, 
the  verdict  would  be  wrong,  because,  if  each  coin  had  been  standing 
separately,  the  jury  must  have  acquitted  him  in  each  particular 
case,  and  so  consecutively,  have  acquitted  him  of  the  whole. 
Therefore,  the  majority  of  the  court  are  of  opinion  that  the  verdict 
must  be  for  the  prisoner,  inasmuch  as  the  jury  cannot  say  that  he 
stole  a  sovereign,  they  cannot  say  he  stole  a  half  sovereign,  or  any 
one  of  the  other  denominations  of  coins  mentioned  in  the  indictment. 
It  is  a  great  misfortune  that  it  should  be  so.  Perhaps  it  might  be 
right  for  the  .  Legislature  to  consider  whether  it  should  not  be 
siuScient  to  state  that  the  party  stole  a  sum  of  money  of  the  current 
coin  of  the  realm.  But  it  has  not  said  so,  and  as  the  law  now  is, 
we  must  decide  that  nobody  can  be  found  guilty  of  any  larceny 
where  the  things  stolen  are  not  definitely  specified  in  the  indict- 
ment and  proved  by  the  evidence. 

Eblb,  J. — I  regret  that  on  this  occasion  I  have  felt  it  to  be  my 
duty  to  differ  from  the  rest  of  the  court.  I  was  not  aware  that  the 
judgment  would  be  given  this  morning,  therefore  I  have  not 
brought  down  a  written  judgment,  or  prepared  one ;  but  as  the 
prisoner  has  been  in  prison  some  time,  it  was  thought  right  that 
the  judgment  should  be  given  immediately.  It  appears  to  me  that 
the  conviction  was  right.  It  is  clear  that  the  indictment  is  good 
upon  the  face  of  it,  and  it  is  clear,  on  the  evidence,  and  by  the 
verdict,  that  the  prisoner  was  guilty  of  the  crime  charged  in  the 
indictment.  The  indictment  charges  him  with  stealing  certain  pieces 
of  the  current  coin  of  this  realm  called  sovereigns,  half  sovereigns, 
crowns,  and  half-crowns,  and  the  verdict  is  that  he  did  steal  some 
pieces  of  the  current  coin  of  this  realm — ^some  of  those  that  are 
mentioned  in  the  indictment,  but  the  jury  are  uncertain  which ; 
but  it  is  certain  by  the  verdict  that  he  committed  a  larceny; 
whether  he  is  found  guilty  of  stealing  all,  or  he  is  only  found  guilty 
of  stealing  one,  he  is  guilty  of  the  crime  mentioned  in  the  indict- 
ment. I  have  felt  it  my  duty  to  differ  from  the  rest  of  the  court, 
because  it  appears  to  me,  that  if  the  party  is  entitled  to  an  acquittal 
on  a  verdict  in  this  shape,  it  would  be  a  conceded  point  in  our  law 
that  a  felony  may  be  committed  and  that  the  rules  of  pleading 
would  prevent  the  admitted  felon  being  brought  to  justice.  Now, 
inasmuch  as  the  rules  of  pleading  in  criminal  and  civil  courts  are 
wholly  subsidiary  to  the  point  of  bringing  the  guilty  to  justice,  it 
seems  to  me  an  absurdity  to  admit  that  there  should  be  a  felony 
committed,  and  that  the  rules  of  pleading  should  prevent  it  from 
being  proved  against  the  party  charged  with  it.  I  say  that,  because 
it  seems  to  me  that,  if  this  verdict  is  not  good,  neither  would  the 
indictment  be  good  which  charged  the  prisoner  with  stealing  some 
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pieces  of  the  current  coin  of  the  realm,  consisting  of  sovereigns,  Bbg.  v.  Bond 
half-sovereigns,  crowns  florins,  shillings,  and  sixpences,  but  the    Lar^^^ 
jury  are  unable  to  say  which  of  them  he  did  steal.     If  the  verdict  Indkimau-- 
in  that  form  is  wrong,  the  indictment  in  that  form  is  wrong ;  and    "^f^p 
if  no  indictment  could  be  framed  to  bring  the  felon  to  justice,  the 
absurdity  would  be  an  admitted  absurdity.     I  am  of  opinion  that 
the  rules  of  pleading  arc  to  be  understood  as  subsidiary  to  the 
rights  of  parties,  and  that  this  conviction  was  proper. 

Aldbksok,  B. — It  would  be  the  same  if  there  were  several 
counts,  one  charging  a  person  with  committing  a  burglary  in  one 
way,  and  one  charging  him  with  doing  it  in  another.  If  the  mode 
were  not  proved,  you  could  not  find  Um  gpiilty  on  the  first,  or  the 
second,  and  therefore  he  must  be  acquitted. 


WESTERN  CIRCUIT. 

Cornwall  Spbino  Assizes,  1850. 

Bodmin  J  March  29. 

(Before  Mr.  Justice  Erle.) 

Bsa  V.  Hbndy.  (a) 

Practice — Demurrer — Deposition — Evidence^^Threatening  letter. 

In  an  indictment  for  felony,  the  judgment  on  demurrer  is  final,  and  the  prisoner 
is  not  allowed  to  plead  over. 

Where  the  witness  had  been  cross-examined  by  the  attorney  for  the  prisoner, 
tJie  deposition  was  allowed  to  he  read  in  the  absence  of  the  witness  from 
illness,  although  no  part  of  the  Cf^oss-examination  had  been  taken  doum,  and 
only  such  parts  of  the  whole  examination  as  the  magistrate* s  clerk  deemed 
to  be  material. 

The  prisoner  had  sent  the  prosecutor  a  letter,  the  language  of  which  was 
ambiguous. 

Held,  that  the  prosecutor  might  be  asged  what  appeared  to  him  to  be  the 
meaning  of  the  letter. 

Evidence  is  admissible  to  show  that^  under  the  particular  circumstances,  the 
words  in  such  a  letter  had  not  their  ordinary  meaning,  but  the  meaitiing 
imputed  to  them  upon  the  record,  and  therefore  the  witness  might  be 
asked  whether  he  understood  the  meaning  to  be  that  which  the  record 
imputed. 

THE  prisoner  was  indicted  for  sendiuff  to  William  Thomas  a 
certain  letter,  directed  to  the  said  Wuliam  Thomas,  threaten- 
ing to  bum  or  destroy  the  houses,  outhouses  and  other  property 
of  him  the  said  William  Thomas. 

(a)  Beportod  by  B.  W.  Cox,  Esq^  Barrisier^t-Law. 

R  2 
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Reg.  Moody  and  Coleridge  for  the  prosecution. 

„  ^'  Blade  and  OolUer  for  the  prisoner. 

'  Slade  was  aboat  to  demur  to  the  indictment^  when 

■^^^"T^"—  Eelb,  J.  said,  he  wished  it  be  known,  before  he  accepted  this 
^^^^  demurrer,  that  this  subject  had  received  his  most  particular  atten- 
tion, and  his  opinion  agreed  with  the  opinion  of  tluit  most  eminent 
judge,  the  late  Chief  Justice  of  the  Court  of  Common  Pleas.  He 
considered  that  the  right  of  the  prisoner  to  plead  over  after  judg- 
ment against  him  in  a  case  of  felony  was  unknown  to  the  law.  In 
cases  where  the  Hfe  of  a  prisoner  was  at  stake,  it  had  no  doubt 
been  the  practice  to  allow  a  prisoner  to  plead  over,  but  it  appeared 
to  him  that  at  ail  events  when  this  was  not  the  case  it  was  not 
expedient  as  a  matter  of  course  to  allow  a  prisoner  to  plead  over 
after  the  demurrer  had  been  received  and  decided  adversely  to 
him,  and  therefore,  if  the  demurrer  should  be  persevered  with,  and 
he  should  decide  against  it,  he  should  sentence  the  prisoner,  leaving 
him  to  bring  his  writ  of  error.  In  his  opinion  the  proper  course 
in  such  cases  was  to  let  the  facts  come  before  the  jury,  and  should 
they  come  to  a  verdict  against  the  prisoner  upon  the  facts,  then  he 
could  move  in  arrest  of  judgment  or  bring  his  writ  of  error.  The 
desire  on  the  part  of  the  judges  is,  that  in  these  courts  justice 
should  be  administered  according  to  the  real  rights  of  the  parties. 
Any  person  demurring  must  stand  or  fall  by  his  act. 

Slade  would  then  withdraw  the  demurrer,  although  in  his  opinion 
the  points  were  substantial,  but  still  they  could  be  brought  forward 
on  a  motion  in  arrest  of  judgment. 

The  trial  then  proceeded. 

It  was  proposed  te  put  in  the  deposition  of  a  witness  who  was 
ill,  and  in  order  te  do  this  the  magistrate's  clerk  was  called^  who 
stated  that  he  had  taken  down  the  examination  of  the  witness 
when  before  the  magistrate. 

This  witness  was  cross-examined,  and  he  then  said,  he  had  no 
doubt  that  the  attorney  who  attended  cefore  the  magistrate  on 
behalf  of  the  accused  had  cross-examined  the  witness.  He  had 
taken  down  everything  the  magistrate  considered  to  be  material^ 
but  he  had  not  taken  down  anything  as  cross-examination. 

Slade  and  Oolliei*  objected  to  the  deposition  being  read,  as  there 
was  no  cross-examination  set  forth  in  it.  If  there  was  a  cross- 
examination  which  was  not  taken  down,  the  deposition  was  inad- 
missible, because  it  did  not  come  within  the  intent  of  the  statute. 

Eble,  J.  said,  he  was  of  opinion  that  the  requisites  of  the  statute 
had  been  complied  with— he  had  no  discretion  but  to  see  that  those 
preliminaiy  requisites  had  been  established,  and  that  the  witness 
was  examined  before  the  justices  in  the  presence  of  the  accused 
party :  that  it  had  been  taken  down  in  writing;  that  the  accused 
party  had  an  opportunity  of  cross-examination,  and  that  after  that 
examination  had  been  taken  down  the  matter  was  read  over  in 
the  presence  of  the  accused,  and  signed  by  the  justices.  All 
those  requisites  had  been  established  upon  the  present  occasion. 
The  witness  was  examined  in  the  presence  of  the  accused  and  the 
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legal  adviser  of  the  accnsed^  and  they  had  full  opportunity  to  cross-        Reg. 
examine.      The   examination  had  been  taken  down  and  signed      „  '* 
by  the  justice^  and  it  had  been  proved  that  the  witness  was  too  ill        —  ' 
to  attend.     He  did  not  think  it  the  duty  of  the  justice  to  take  ^^vrre^^ 
down  every  word,  for  then  it  would  be  necessary  to  conduct  the     f^to^T" 
case  by  question  and  answer.     The  law,  by  way  of  caution,  had 
directed  that  the  examination  should  be  read  over  to  the  accused, 
and  the  magistrate  was  to  certify  that  it  had  been  done. 

The  deposition  was  then  read,  which  went  to  prove  tha<t  the 
letter  had  been  put  into  the  post.     The  following  is  the  letter  : — 

''  Sir, — This  is  to  inform  you  that  you  are  better  not  let  your 
farm  to  any  of  your  family ;  if  you  do  you  will  suffer  as  before. 
You  know  how  f eelt  the  other  day. 

''A  Caution  Friend.'' 

It  was  proposed  to  ask  the  prosecutor  what  he  considered  was 
the  meaning  of  the  letter. 

Blade  objected  to  the  question.  Much  might  depend  on  the 
temperament  of  the  party — whether  he  was  a  courageous  or  timid 
person. 

Erle,  J.  said,  it  appeared  to  him  that  the  answer  to  the  ques- 
tion was  admissible.  The  offence  intended  by  the  statute  was  a 
threat  to  bum  the  premises,  and  that  threat  must  be  in  writing, 
and  the  thing  intended  to  be  prevented  was  the  misery  occasioned 
to  the  party  who  had  received  the  intimation  that  his  premises 
would  have  the  calamity  of  fire  brought  upon  them.  Unless  the 
law  went  so  far  as  to  make  it  punishable  to  create  that  fear  by  any 
language  the  author  knew  would  create  that  fear,  the  law  would 
be  powerless.  The  very  fact  of  saying  ironically,  "  I  don't  say 
.you  are  a  thief,''  could  be  expressed  in  such  a  way  as  to  make 
anybody  understand  that  the  party  meant  to  make  that  charge ; 
and  although  there  might  be  no  single  word  in  the  letter  which  by 
itself  would  appear  to  mean  so  to  a  stranger,  yet  the  party  receiving 
it  would  perfectly  well  understand  it.  The  jury  must  be  satisfied 
that,  when  he  wrote  those  words — "You  will  suffer  as  before" — the 
writer  intended  to  create  in  the  mind  of  the  party  receiving  the 
letter,  the  fear  that  his  house  would  be  burnt  down.  Evidence 
mi^ht  be  offered  that,  under  the  particular  circumstances,  the  words 
had  not  their  ordinary  meaning,  but  the  meaning  imputed  to  them 
upon  the  record,  and  therefore  the  witness  might  be  asked  whether 
he  understood  the  meaning  to  be  that  which  the  record  imputed. 
The  witness  considered  it  was  a  threat  to  bum  his  property. 
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COURT    OF    CRIMINAL    APPEAL,    DUBLIN. 

June  13,  1850. 

(Before  Pigot,  C.  B.,  Pbrrin,  J.,  Ball,  J.,  Cbampton,  J., 

and  ToBBENS,  J.) 

Beg.  v.  Fitzsimons. 

Indictment — Stat.  81  Geo.  3,  c.  81. 

An  indictment  for  a  ^nisdemeanoi'  for  dnving  mcay  cattle,  uiukr  colour  of  a 
civil  bill  decree,  between  sunset  and  suniise,  against  tJte  form  of  the  stattUe, 
^c,  sfiould  aver  that  the  jxxi'ty  did  so  fraudulently. 

AT  a  General  Sessions  of  the  Peace  held  for  the  county  of 
Wexford,  at  Bnniscorthy,  on  the  27th  March,  1850,  Richard 
Fitzsimons  was  charged  upon  an  indictment  as  follows : 

County  of  Wexfordj  to  loit. — The  jurors,  &c.  present,  that 
Richard  Fitzsimons,  of  Dromgoold,  in  the  county  of  Wexford, 
labourer,  on  the  27th  day  of  March,  in  the  thirteenth  year  of  the 
reign  of  our  Sovereign  Lady  Victoria,  after  the  hour  of  sunset, 
and  before  the  hour  of  sunrise,  to  wit,  at  the  hour  of  four  of  the 
clock  in  the  forenoon  of  the  said  day,  with  force  and  arms,  at 
Ballybrennan,  in  said  county,  did  take,  seize,  and  drive  away 
certain  cattle,  to  wit,  two  cows,  each  of  the  value  of  51.,  the 
property  of  Matthew  Culrill,  under  colour  of  a  civil  bill  decree, 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace,  &c. 

The  said  R.  Fitzsimons  pleaded  Not  Guilty ;  But  after  he  had 
pleaded,  and  had  been  given  in  charge  to  the  jury,  and  not  before, 
it  was  objected,  on  his  part,  to  the  indictment,  which  was  framed 
on  the  statute  31  Geo.  3,  c.  31,  s.  4  (Ir.),  (6),  that  it  was  bad 
on  the  face  of  it,  inasmuch  as  that  when  charging  that  the 
cattle  mentioned  in  it  were  taken,  seized  and  dnven  away  by 
the  said  R.  Fitzsimons,  between  sunset  and  sunrise,  on  the  day 
and  from  the  place  in  the  indictment  set  forth,  under  colour  of  a 
civil  bill  decree,  it  omitted  to  state  that  the  cattle  were  so  taken, 

(a\  Btported  by  J.  R.  OTlasioav,  Esq.,  Barriiter-tC-Law. 

(6)  This  section  enacts,  that  if  any  cattle  or  goods  shall  be  taken  and  carried  away  under 
colour  of  any  decree  obtained  upon  any  ci? il  bill,  between  the  honrs  of  snnset  and  snnrise,  the 
person  so  taking  shall  be  guilty  of  misdemeanour,  &e. ;  and  on  any  indictment  for  this  offence, 
it  shall  be  sufficient  to  allege  generally,  that  the  party /ruiMltt/eiif/y  and  contrary  to  the  intent 
of  this  act,  carried  away  such  cattle  or  goods  between  the  hours  of  sunsettiog  and  snnrieing, 
M'ithout  describing  more  particularly  the  circumstances  of  such  oficnce* 
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seized  and  carried  away  by  the  said  R.  Fitzsimons,  fraudulently        Beg. 
and  contrary  to  the  intent  of  the  statute.  Fitzsimoks. 

In  reserving  the  case  for  the  judges  in  the  Court  of  Criminal        — 
Appeal,  Mr.  Wills,  assistant  barrister  for  the  county  of  Wexford,  g{'^?^*^^'7, 
before  whom  the  indictment  was  brought,  observed  that  the  statute  *  *  * 

referred  to  created  and  made  the  taking  and  carrying  away  cattle 
or  goods  between  sunsetting  and  sunrising,  under  colour  of  a  civil 
bill  decree,  a  misdemeanor,  and  prescribed  the  punishment  for  it 
absolutely,  and  without  any  qualifications,  or  adverting  to  any 
intent  whatever.  It  was  only  afterwards,  when  professing  and 
intending  to  provide  for  facilitating  the  prosecution  of  the  offence, 
that  the  words  "fraudulently  and  contrary  to  the  intent  of  the 
statute,''  were  introduced  by  the  Legislature,  and  might  be  held 
to  amount  to  no  more  than  to  be  effectually  in  this  particular  case 
supplied  by  the  words  "contrary  to  the  form  of  the  statute," 
which  latter  words  are  to  be  found  in  the  indictment,  as  well  as 
the  material  and  important  allegation  that  the  cattle  were  taken, 
seized  and  driven  away  by  the  said  B.  Fitzsimons,  between  sunset 
and  sunrise,  tmder  colour  of  a  civU  bill  decree. 

The  trial  having  proceeded,  and  the  traverser  being  convicted, 
judgment  was  deferred,  and  the  said  B.  Fitzsimons  liberated  upon 
a  proper  recognizance  of  bail,  to  allow  the  judgment  of  the  Court 
of  Criminal  Appeal  to  be  taken  on  the  sufliciency  of  the  indict- 
ment. 

Monahan  {Attorney ^Oeneral),  with  whom  was  Bcddmn,  Q.C., 
for  the  crown,  admitted  that  this  indictment,  which  was  prepared 
at  the  sessions,  was  not  sustainable  under  the  act  of  Parliament. 

Jacesok,  J. — What  would  you  consider  it  material  to  insert  ? 

Attomey-Oeneral. — That  the  cattle  were  taken  Jraudulently,  and 
contrary  to  the  intent  of  the  statute. 

Cbamfton,  J. — ^An  indictment  at  common  law  should  state  fully 
all  the  particulars,  and  when  the  prosecutor  avails  himself  of  a 
statute,  he  should  have  complied  with  its  provisions.  It  is  quite 
clear  this  indictment  is  bad. 

Attorney 'Oenerai.-^The  traverser  shall  be  discharged  imme- 
diately. 
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COURT    OF    CRIMINAL    APPEAL,    DUBLIN. 

June  24,  1850. 

(Before  Pigot,  C.B.,  Pbeein,  J.,  Ball,  J.,  Mooee,  J.,  and 

Jackson,  J.) 

Bbo.  v.  Mabgabet  Bybnb.  (a) 

Practice — Jurisdiction — Stat,  9  Geo,  4,  c.  54,  «.  21. 

Where,  cd  the  trial,  a  prisoner  pleaded  guilty  to  an  indictment  for  larceny, 

setting  forth  a  previous  conviction,  and  the  judge,  feeling  some  doubt  as 

to  his  power  to  pass  sentence  of  transportation,  reserved  the  case  for  the 

consideration  of  this  court : 
Held,  that  no  question  having  arisen  on  the  trial,  and  because  the  crown,  or  the 

prisoner,  could  bring  a  wnt  of  eiTor  ij  a  wrong  sentence  was  pronounced, 

this  court  had  no  jurisdiction  to  entertain  it. 
The^  Geo,  4,  c,  54,5.  21,  providing  the  penalty  of  transportation^  when  a 

prisoner*  is  convicted  of  felony,  not  punishable  with  death,  after  previous 

conviction  for  felony,  is  not  repealed, 

THIS  case  was  reserved  for  the  Court  of  Criminal  Appeal  by 
Ball,  J.,  at  the  Spring  Assizes  for  Wexford,  in  1850,  on  the 
construction  of  the  8rd  section  of  12  Vict.  c.  11,  as  to  whether  it 
was  competent  for  him  to  pass  a  sentence  of  transportation  on  a 
prisoner  convicted  of  larceny  upon  an  indictment  after  a  former 
conviction. 

The  indictment  was  as  follows : — 

County  of  Wexford,  to  wit, — ^The  jurors,  &c.,  present,  that  here- 
tofore, to  wit,  at  a  Oeneral  Assize  and  General  Gaol  Delivery, 
held  at  Wexford,  in  and  for  the  said  county  of  Wexford,  on  the 
2nd  day  of  March,  in  the  ninth  year  of  the  reign  of  our  Sovereign 
Lady  Victoria,  Margaret  Byrne  was  then  and  there  convicted  of 
felony,  and  which  said  conviction  is  still  in  full  force,  strength  and 
effect,  and  not  in  the  least  reversed,  annulled  or  made  void.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  Margaret  Byrne,  late  of,  Ac,  being  so  convicted  of  felony  as 
aforesaid,  afterwards,  &c.     Then  follows  an  indictment  for  larceny. 

The  prisoner  pleaded  guilty  to  this  indictment,  and  the  learned 
judge  doubted  whether  he  could  pass  sentence  of  transportation. 

By  the  9  Geo.  4,  c.  54,  s.  21,  it  is  enacted,  "  that  if  any  person 
shall  be  convicted  of  any  felony,  not  punishable  with  death,  com- 
mitted after  a  previous  conviction  for  felony,  such  person  shall  bo 

C«)  Beported  by  J.  B.  0'Flanaoa5,  Esq.,  BarriBter-tt-Law. 
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liable  to  be  transported  for  any  term  not  less  than  seven  years,  or        Beo. 

Byrne. 


to  be  imprisoned  for  any  term  not  exceeding  four  years.^^  ^' 


By  the  9  Geo.  4,  c.  65,  s.  3,  it  is  enacted,  *Hhat  any  person,  con- 
victed of  simple  larceny,  or  of  any  felony  thereby  made  punishable  /•»jw*c<m)«-- 
like  simple  larceny  should,  except  in  the  cases  thereinafter  other-  e^^^  g  *^^  a 
wise  provided  for,  be  liable  to  be  transported  for  seven  years,  or  to    c.54,#.2i.  ' 
be  imprisoned  for  any  term  not  exceeding  two  years," 

By  the  12  Vict.  c.  11,  s.  1,  the  foregoing  enactment  of  the 
9  Geo.  4,  c.  55,  s.  3,  is  repealed,  so  far  as  relates  to  the  transporta- 
tion of  any  such  offender ;  and  it  is  enacted,  that  "  every  such 
offender,  so  convicted,  shall  be  liable  to  be  otherwise  punished  as 
by  the  said  act  of  the  9  Geo.  4,  c.  55,  is  provided."  The  8rd  sec- 
tion of  this  act,  12  Vict.  c.  11,  then  provides,  that  "  when  any 
person  has  been  twice  convicted  of  any  of  the  offences  punishable 
by  summary  conviction  under  certain  acts  therein  mentioned,  if 
the  person  so  twice  convicted  shall  afterwards  commit  simple 
larceny,  or  any  offence  by  the  said  act  of  the  9  Geo.  4,  c.  55,  made 
punishable  like  simple  larceny,  such  offender,  being  convicted 
thereof,  shall  be  liable  to  be  punished  as  if  the  said  act  of  12  Vict, 
c.  ]  1,  had  not  been  passed.'^ 

On  the  part  of  the  crown  it  was  submitted,  that  the  judge  had 
power  to  transport  the  prisoner,  having  been  previously  convicted ; 
that,  notwithstanding  the  12  Vict.  c.  11,  the  21st  section  of  the 
9  Geo.  4,  c.  54,  was  still  in  force,  and  unrepealed.  The  question 
of  competency  to  transport  was  then  reserved  for  the  consideration 
of  this  court. 

This  case  having  stood  over  from  a  former  day,  in  order  that 
notice  should  be  given  to  the  prisoner,  that  the  question  whether 
this  was  such  a  case  as  the  court  could  entertain  under  the 
11  &  12  Vict.  c.  78,  might  be  considered; 

No  counsel  appeared  for  the  prisoner. 

Monahath  {Attomey-Oeneral),  with  whom  was  Baldwin,  Q.  C, 
now  submitted,  that  this  was  not  a  case  within  the  statute  regu- 
lating the  Court  of  Criminal  Appeal,  and  that  the  right  to  bring  a 
writ  of  error  was  not  taken  away.  The  sentence,  by  the  21st  section 
of  the  act  of  Geo.  4,  was  discretionary  in  the  judge,  to  be  determined 
by  the  circumstances  of  the  case,  and  if  a  wrong  one  was  pronounced, 
it  could  be  set  right  j  but  here  no  sentence  was  pronounced.  The 
object  of  this  court  was  to  provide  for  points  arising  at  the  trial,  as 
when,  the  indictment  beingright,  evidence  was  admitted  erroneously, 
or  other  matters  that  took  place  during  the  trial  which,  not  being  on 
the  record,  did  not  give  a  writ  of  error. 

PiaoT,  C.  B. — In  Reg.  v.  Martin  (3  Cox's  Crim.  Cas.  447),  on 
a  case  reserved  under  tbis  statute,  the  judges  heard  the  argument 
on  the  points  reserved,  although  they  appeared  on  the  record,  and 
were  held  to  be  in  arrest  of  judgment. 

The  Aiiomey-Qeneral, — The  1st  section  of  this  act,  11  &  12 
Vict.  c.  78,  empowers  the  judge  to  reserve  any  question  of  law 
which  shall  have  arisen  on  the  trialfor  the  consideration  of  this  court. 

Ball,  J. — There  may  be  a  question  whether  this  point  has  arisen 
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Ri£o.        on  the  trialj  the  difficalty  not  haying  occurred  until  sentence  was 

^'  about  being  pronounced. 

I^^'  The  Attomey^General. — The  Ist  section  of  the  act  provides  that 

Juriidktion-^  this  court  shall  have  authority  to  respite  the  judgment  on  convic- 
Sttu^V^^Gw'i  ^^^^9  or  postpone  the  judgment  until  the  question  reserved  shall  be 
c,  64,  $,  21.  '  decided.  The  2nd  section  empowers  the  court  to  order  an  entry 
on  the  record^  that^  in  the  judgment  of  the  courts  the  party  con- 
victed ought  not  to  be  convicted,  or  to  arrest  the  judgment,  or 
order  judgment  to  be  given  thereon  at  some  other  session.  Now 
in  the  case  in  which  the  judge  postpones  the  sentence,  how  can  this 
court  direct  judgment  to  be  given  ?  Suppose  this  court  directed 
a  sentence  of  transportation  in  a  case  where,  in  the  opinion  of  the 
judge,  the  punishment  was  inapplicable,  how  could  he  be  compelled 
to  pronounce  a  wrong  sentence  ? 

Ball,  J. — This  appears  to  have  been  a  casus  omissus  in  the  act. 
The  Attorney -OeneraL — Yes ;  and  perhaps  not  unintentionally 
so ;  because,  when  the  objection  appears  upon  the  record,  there  is 
no  reason  why  the  party  should  be  deprived  of  the  writ  of  error. 

PiooT,  C.  B. — In  this  case  we  think  this  court  has  not  jurisdic- 
tion under  this  act  of  Parliament.  The  act  has  already  received 
the  construction  of  the  Court  of  Criminal  Appeal  in  England,  in 
Beg.  V.  Fairderman  (14  Jurist,  377),  where  it  was  held,  the 
court  had  no  jurisdiction  to  deal  with  judgment  on  demurrer, 
but  left  the  party  to  his  remedy  by  writ  of  error,  and  appeal  to 
the  House  of  Lords.  Now,  questions  have  occasionally  arisen,  as 
to  whether  the  court  will  hear  objections  which  appear  on  the 
record,  as  in  Beg.  v.  Webb  (3  Cox  Crim  Cas.  183;  and  Reg.  v. 
Martin  (3  Cox^s  Crim.  Cas.  447),  and  the  court  in  both  cases  con- 
sidered there  was  jurisdiction ;  but  this  case  is  different ;  and 
we  think  that,  unless  an  act  of  Parliament  gives  jurisdiction  ex- 
pressly, so  as  to  take  away  the  right  to  bring  a  writ  of  error,  we 
ought  not  to  interfere.  This  act  provides,  that  where  any  person 
shall  have  been  convicted  of  any  treason,  felony,  or  misdemeanor, 
before  any  court  of  Oyer  and  Terminer  or  Gaol  Delivery,  the 
judge  before  whom  the  case  shall  have  been  tried  may,  in  his  dis- 
cretion, reserve  any  question  of  law  which  shall  have  arisen  on 
tlie  trial  for  the  consideration  of  this  court.  Now,  did  this  matter 
of  difficultv  occur  on  the  trial  ?  Has  this  question  arisen  on  (lie 
trial,  within  the  terms  of  this  act  ?  Certainly  not.  No  judgment 
has  been  pronounced.  What  are  the  circumstances  7  Was  there 
a  trial  at  all  ?  The  entire  functions  of  the  judge  and  jury  are  dis- 
charged. All  that  remains  to  be  done  is  for  the  court  to  give  judg- 
ment :  that  is  undisclosed  in  the  mind  of  the  judge,  and  no  question 
arose  on  the  trial.  No  question  could  arise  until  the  judgment  was 
pronounced,  which  would  be  on  the  record,  and  open  to  question 
by  writ  of  error.  We  therefore  do  not  think  that  this  court  has 
jurisdiction,  no  question  having  arisen  on  the  trial.  This  court 
could  not  define  the-  sentence  which  the  judge  would  be  bound  to 
pronounce ;  as  the  Attorney-General  has  argued  it,  we  cannot  inter- 
fere with  his  jurisdiction  as  to  the  proper  sentence. 
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Ball,  J. — A  single  observation  occurs  to  me ;  it  is,  that  this        Rko. 
statute  ought  to  receive  a  liberal  construction.     Strictly  speaking,        ^^'^ 
there  is  no  trial  in  a  case  circumstanced  like  the  present,  as  there         — 
is  no  issue  joined  :  so,  if  the  statute  is  to  be  construed  strictly,  no  •/i^d^rtiw*-- 
question  could  be  reserved,     I  do  not  see  why  a  question  may  not  g^^^  9  *^^  ^ 
properly  be  reserved  for  the  consideration  of  this  court  under  such    c.  54, «.  21. 
circumstances ;   but,  for  the  reasons  suggested  by  the  Attorney - 
General,  I  think  this  court  has  no  jurisdiction  in  the  present  case. 

PiGOT,  C.  B. — It  is  desirable  to  Imve  this  question  as  to  the  power 
of  the  judge  to  transport  in  such  cases  as  the  present  set  at  rest. 

The  Attorney-Oeneral. — The  attention  of  the  clerks  of  the  crown, 
and  of  the  peace,  being  directed  to  this  subject,  will  prevent  any 
doubt  in  future.  There  is  no  question  that  the  offence^  when  the 
indictment,  as  in  the  present  case,  is  for  a  subsequent  felony,  is 
liable  to  the  penalty  of  transportation. 


OXFORD  CIRCUIT. 

Stafford  Sfsikg  Assizes. 

March  15, 1850. 

(Before  Baron  Platt.) 

Rbo.  v.  Woollet.  (a) 

EmbezzlemerU — Friendly  society — Master  and  servant. 

The  secretary  of  an  unenrolled  friendly  society,  whose  duty  it  is  to  receive 
the  weekly  contributions  of  the  members,  to  enter  them  in  a  book,  and 
hand  over  the  amount  to  the  treasurer,  wJuo  in  his  turn  pays  it  into  a 
bank  in  the  names  of  the  trustees  of  the  society,  may  be  properly 
described  as  the  servant  of  the  truBtees  in  an  indictment  charging  him 
with  embezzUng  sums  so  received,  and  he  cannot  be  described  as  Hie 
servant  of  the  treasurer. 

Where,  in  an  indictment  for  embezzlement,  there  is  a  second  count  ciiarging 
another  act  of  embezzlement  within  six  months  from  the  first,  under  the 
act  7  4r  ^  Geo.  4,  c  29,  s.  48,  but  alleging  the  mo7iey  to  be  the  property/ 
of  a  different  person  from  that  mentiotied  in  the  first  count,  the  words 
connecting  the  second  count  with  the  first  may  be  r^'ected  as  surplusage 
and  the  second  count  dealt  with  as  an  independent  count. 

THE  prisoner,  William  WooUey,  was  indicted  for  embezzlement. 
The  1st  count  alleged  that  the  said  William  WooUev,   on 
the  13th  of  August,  a.d.  1849,  being  then  employed  as  clerk  and 

(a)  Reported  bj  J.  E.  Davis,  £«q.,  B«rri8t«r«it-Law. 
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societjf. 

Indictment. 


Evidence. 


Rko.        servant  to  William  Nichols,  did,  by  virtue  of  his  said  employment, 

•'*  and  whilst  he  was  so  employed,  receive  into  his  possession  certain 

*^!^*  *     moneys  specified  in  the  indictment,  to  the  amount  of  six  shillings 

Emhettfmmt  and  fiveponce,  for  and  in  the  name,  and  on  account  of  the  said 

"we^y!^    William  Nichols,  his  master,  and  the  said  money  then  and  there 

did  embezzle,  &c. 

The  2nd  count  alleged  that  the  said  William  WooUey  after- 
wards, and  within  six  calendar  months  from  the  time  of  the  com- 
mitting of  the  said  ofPence  in  the  1st  count  mentioned,  to  wit,  on 
the  18th  of  August,  a.d.  1849,  being  then  employed  as  clerk  and 
servant  to  Edward  Mark  Baker  and  others,  his  partners,  did,  by 
virtue  of  such  last-mentioned  employment,  whilst  so  employed  as 
last  aforesaid,  receive  into  his  possession  certain  specifiea  moneys 
to  the  amount  of  six  shillings  and  fivepence,  for  and  in  the  name, 
and  on  account  of  the  said  Edward  Mark  Baker  and  others,  his 
partners,  and  the  said  last-mentioned  money  within  six  calendar 
months  did  embezzle,  &c. 

It  appeared  in  evidence  that  the  prisoner  was  the  secretary  of 
the  Earl  of  TJxbridge  Lodge  of  Odd  Fellows  at  Burton-upon- 
Trent,  at  an  annual  salary  of  three  pounds,  having  been  appointed 
by  a  vote  of  the  lodge  in  1845.  The  salary  was  paid  out  of  the 
general  funds  of  the  society.  It  was  the  prisoner's  duty  as  secre- 
tary to  attend  at  the  "  lodge  "  on  lodge  nights,  to  receive  the  con- 
tributions or  payments  due  from  the  several  members,  and  to  enter 
these  contributions,  as  he  received  them,  night  by  night,  in  a  book 
called  the  contribution  book,  and  also  to  signify  such  receipt  by 
affixing  his  signature  to  the  card  kept  by  each  member.  He  had 
then  to  add  up  the  whole  of  the  contributions  so  paid  and  entered, 
and  to  pay  the  amount  to  William  Nichols,  the  treasurer,  who  in 
his  turn  paid  it  into  a  bank  in  the  names  of  the  trustees  of  the  lodge, 
five  in  number,  of  whom  Edward  Mark  Baker  was  one. 

In  the  month  of  November,  1848,  it  was  discovered  that  several 
members  had  paid  their  contributions,  and  that  there  was  no  entry 
of  the  payments  by  them.  With  regard  to  the  six  shillings  and 
fivepence  in  question,  it  appeared  that  one  Samuel  Knight,  a  mem- 
ber of  the  lodge,  lived  in  Birmingham,  but  requested  his  relations 
in  Burton-upon-Trent  to  pay  his  contributions;  that  his  sister 
went  on  a  lodge-night  to  the  public-house,  where  the  lodge  met; 
that  the  prisoner  came  down  from  the  lodge-room,  and  she  asked 
him  how  much  her  brother  owed ;  that  he  went  up  to  the  lodge- 
room,  and  then  came  down  and  said  it  was  ten  shillings  and  five- 
pence,  and  received  ten  shillings  and  sixpence  from  her.  She  asked 
for  a  card.  He  said  he  had  none.  She  then  required  a  receipt, 
and  he  went  up  and  brought  back  the  penny  change,  and  a  receipt 
for  the  ten  shillings  and  fivepence.  It  was  proved  that,  on  that 
night,  there  was  in  reality  only  six  shillings  and  fivepence  due  from 
Knight,  and  that  the  prisoner  made  no  entry  whatever  of  the 
receipt  of  either  the  ten  shillings  and  fivepence,  or  the  six  shillings 
and  fivepence-— either  on  that  night  or  any  subsequent  occasion, 
until  November,  when  the  books  were  taken  from  him,  and  he  was 
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removed  from  office  by  a  yote  of  the  lodge.    The  rules  of  the  lodge        Rig. 
had  not  been  enrolled.  ^' 

At  the  close  of  the  case  for  the  prosecution,  — 

Vaughan,  for  the  prisoner,  submitted  that  the  indictment  was  Emh€2^fsmeia 
not  sustained  by  the  evidence.  The  first  count  alleged  that  the  "Vnrfe/tf  ^ 
prisoner  was  servant  to  one  William  Nichols.  No  such  relation- 
ship of  master  and  servant  was  shown  by  the  evidence  to  exist. 
On  the  contrary,  the  evidence  showed  that  the  prisoner  acted  as 
secretary  to  the  society :  he  was  paid  by  the  society,  and  was 
suspended  by  the  society.  It  was  true  that,  by  one  of  the  regula- 
tions of  the  lodge,  the  money  received  by  the  secretary  was  to  be 
paid  to  Nichols  as  treasurer,  but  he  was  merely  the  conduit  pipe 
of  the  money,  there  was  no  evidence  of  the  rights  of  a  master 
having  been  exercised  by  Nichols,  either  as  to  the  appointment, 
duties  or  dismissal  of  the  prisoner. 

Platt,  B. — I  am  with  you  as  to  the  first  connt;  but  what  do 
you  say  to  the  second  count  ? 

Vaughan, — The  2nd  connt  alleges  that  the  prisoner,  within 
six  months  from  the  committal  of  the  offence  mentioned  in  the  first 
count,  being  employed  as  clerk  and  servant  to  Edward  Mark  Baker 
and  others,  embezzled  certain  moneys  received  on  account  of  the 
said  Edward  Mark  Baker  and  others.  The  statute  7  &  8  Geo.  4, 
c.  29,  s.  48,  which  empowered  the  addition  of  the  second  charge, 
applied  only  to  the  case  of  an  embezzlement  of  the  moneys  of  the 
same  master  as  in  the  1st  count.  The  language  of  the  act  is, 
''  that  it  shall  be  lawful  to  charge  in  the  indictment,  and  proceed 
against  the  offender  for  any  number  of  distinct  acts  of  embezzle- 
ment, not  exceeding  three,  which  may  have  been  committed  by  him 
against  the  aa/me  master  within  the  space  of  six  calendar  months 
from  the  first  to  the  last  of  such  aots.'^  It  should  have  been  alleged 
in  the  indictment,  therefore,  that  the  moneys  in  the  2nd  count 
were  the  moneys  of  the  same  count  mentioned  in  the  1st  count. 

Meteyard  (with  whom  were  Hvddleston  and  PM^Mahon)  for  the 
prosecution.  The  words  ''  within  six  months,*'  Ac,  may  be  con- 
sidered as  struck  out  of  the  count,  and  regarded  as  surplusage. 

PuLTT,  B. — ^I  was  going  to  say  that  those  words  may  be  struck 
out.  I  am  of  opinion  it  is  a  good  count  without  those  words.  The 
case  must  go  to  the  jury  on  the  2nd  count,  as  if  the  Ist  count  were 
not  in  the  mdictment. 

Vaughan  then  submitted  that  there  was  no  evidence  on  the 
2nd  count  that  the  prisoner  was  servant  to  Edward  Mark  Baker 
and  others.  It  must  be  shown  that  the  prisoner  was  expressly 
appointed  by  Edward  Mark  Baker  and  others,  of  whom  the 
prisoner  himself  is  one.  [Pultt,  B. — You  say  the  word  "  others'' 
includes  the  prisoner.]  Yes.  If  the  indictment  is  intended  to 
mean  Edward  Mark  Baker  and  all  other  members  of  the  society, 
the  prisoner  is  included.  If  not  meant  to  include  the  prisoner, 
then  there  is  no  evidence  of  an  appointment  by  Edward  Mark  Baker 
and  any  others,  excluding  the  prisoner.  Now  there  was  no  evidence 
of    any  appointment  or  dismissal  by    either  of   these  parties. 
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Rbo.        [Platt,  B.—- Who  might  call  apon  the  prisoner  to  account  ?]  The 
y,  ••  society  only,  including  himself.] 

—  *  Meteyard  and  P,  M^Mahon. — The  prisoner,  if  not  servant  of 
-Eiw6mJ^eii4  the  treasurer,  was  servant  of  the  trustees  of  the  lodge.  The 
tocieiy,  ^  moneys  paid  to  the  treasurer  were  to  be  reinvested  in  the  names 
of  trustees :  whatever  money  had  been  received  was  received  on 
account  of  the  trustees.  [Platt,  B. — It  is  very  difficult  to  dis- 
tinguish this  case  from  that  of  a  cashier  of  a  bank.]  The  King  v. 
HcUl  (1  Moo.  0.  0.  474),  is  all  fours  with  this  case.  It  was  there 
held,  that  a  member  of,  and  secretary  to,  a  society,  who  fraudu- 
lently withheld  money  received  from  a  member  to  be  paid  over  to 
the  trustees,  was  guilty  of  embezzlement,  and  properly  described 
as  the  clerk  and  servant  of  the  trustees,  and  that  the  money  was 
properly  stated  as  their  property,  although  the  money  ought,  in  the 
ordmary  course,  to  have  been  received  by  the  steward;  and 
although  the  articles  of  the  society  were  not  enrolled.  Even 
assuming  that  the  prisoner,  being  himself  one  of  the  members,  was 
included  in  the  word  '^others,''  that  point  was  taken  in  a  case 
before  Mr.  Justice  Erie  at  the  last  Monmouth  Assizes,  {b)  and 
that  learned  judge  ruled  that  he  should  consider  the  prisoner 
included  or  excluded  in  the  word  "  others,^'  as  the  justice  of  the 
case  mi^ht  require.  Beg.  v.  Miller  (2  Moo.  C.  C.  349)  was  also 
referred  to. 

Vaughan,  in  reply. — There  are  several  cases  relating  to  assii^tant 
overseers  where  a  somewhat  contrary  doctrine  to  The  KingY,  Hall 
has  prevailed ;  and  in  the  case  of  Reg.  v.  Waiie  (2  Cox.  Grim.  Cas. 
245),  it  VTas  held,  that  a  clerk  and  member  of  a  friendly  society, 
who  stated  that  he  could  put  out  the  money  of  the  society  to 
advantage,  and  with  the  consent  of  the  members  drew  it  out  of 
the  bank  where  it  was  invested,  and  appropriated  it  to  his  own 
use,  was  not  a  clerk  or  servant  of  the  society,  but  a  part  owner  of 
the  money,  and  therefore  could  not  be  indicted  for  embezzlement 
or  larceny. 

Platt,  B. — That  case  does  not  apply.  Mr.  Justice  Coleridge 
there  says,  ''  upon  the  facts,  as  stated  by  the  prosecution,  I  think 
this  indictment  cannot  be  maintained.  The  prisoner  was  trustee 
for  the  whole  club:  he  received  the  money  with  the  consent  of  the 
club  for  the  purpose  of  investing  it.  He  was  part  owner,  and 
could  not  be  guilty  of  stealing  his  own  property ;  and  the  charge 
of  embezzlement  cannot  be  sustained,  because  clearly  he  was 
neither  the  clerk  nor  servant  of  the  club,  under  the  circumstances, 
nor  did  he  receive  the  money  as  such,  but  as  a  partner,  and  there- 
fore as  an  owner.''  That  is  a  very  different  case  from  the  present, 
where  it  is  clear  the  money  was  received  by  the  prisoner  in  his 
capacity  of  secretary.  After  the  decision  in  Rex  v.  Hall,  I  cannot 
withdraw  this  case  from  the  jury.  I  should  be  unwilling  to  let 
any  objection  of  this  kind,  which  shuts  out  the  merits  of  the  case, 
prevail.  The  objections  must  be  overruled. 
Vmighan  then  addressed  the  jury. 

Verdict,  Not  Ouilty. 

(6)  Sm  Reg.  y.  TuberviBe,  ofiK,  p.  18. 
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OXFORD    CIRCUIT. 

Staffobdshibe  Spring  Assizes. 

March  17,  1850. 
(Before  Mr.  Justice  Patteson.) 

ReO.  r.  WOOLLEY.  («) 

Emhezzlenwit^-^Mastev  and  servant — IruUctment'-^CapacUy  of  clerk  and 
servant — Construction  of  the  statute  7^-8  Geo.  4,  c.  29,  s.  47. 

Where,  by  the  rules  of  certain  unenrolled  friendly  societies,  the  members  of 
one  lodge  were  at  Uberty  to  pay  their  contributions  to  another  lodge,  if  more 
convenient  to  them  so  to  do: 

Held,  that  in  an  indictment  against  the  secretary  of  a  lodge  for  embezzling 
moneys  received  from  a  member  of  another  lodge,  the  moneys  may  be  laid  as 
the  property  of,  and  the  prisoner  may  be  alleged  to  be  clerk  and  servant  to, 
the  trustees  of  his  lodge,  to  whose  account  all  moneys  received  by  him 
ought  to  bepaidf  although  the  trustees,  in  their  turn,  would,  in  this  instance, 
have  to  account  to  the  other  lodge  for  the  particular  sum  received  on  its 
behalf 

The  secretary  of  an  unenrolled  friendly  society,  who  is  paid  a  yearly  salary 
out  of  its  funds,  is  properly  described  in  the  indictment  as  clerk  and  servant 
to  the  trustees,  and  it  would  be  incorrect  to  designate  him  as  employed  in  the 
capacity  of  clerk  and  servant.  The  latter  description  only  cipplies  where 
the  prisoner  is  employed  on  temporary  occasions,  and  does  not  usually  fill 
the  situation  of  clerk  or  sen^mt, 

THE  prisoner  was  indicted  for  embezzlement.  The  indictment  Indictment, 
contained  six  counts.  The  1st  count  charged  that  the  prisoner, 
on  the  25th  of  September,  1849,  being  employed  as  clerk  and 
servant  to  Edward  Mark  Baker  and  others,  did,  by  virtue  of  his 
said  employment,  and  whilst  he  was  so  employed,  receive  into  his 
possession  certain  money,  to  the  amount  of  one  shilling,  for  and 
in  the  name  and  on  account  of  the  said  Edward  Mark  Baker  and 
others,  and  the  said  money  then  and  there  did  embezzle,  &c. 

The  2nd  and  3rd  counts  alleged  similar  acts  of  embezzlement, 
within  six  calendar  months  from  the  time  of  committing  the  offence 
in  the  Ist  count. 

The  4th,  5th,  and  6th  counts  alleged  the  moneys  to  be  received 
on  account  of,  and  the  prisoner  to  be  the  clerK  and  servant  to^ 
William  Nichols. 

The  facts  proved  in  support  of  the  prosecution  showed  that  the 
prisoner  was  the  secretary  to  the  Earl  of  Uxbridge  Lodge  of  Odd 

(a)  Reported  bj  J.  E.  Davis,  Esq.,  Buriiiter-tt-Ltw. 
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Rkg.        Fellows,  at  Burfcon-upon-Trent.     This  lodge  was  a  lodge  within  the 
-„   "•  Manchester  Unity,  and,  according  to  the  general  rules   of   the 

—    '    lodges,  a  member  of  any  lodge  within  the  Manchester  Unity  conld 
Et^^lement  p^y  }^iq  contributions  to  any  other  lodge  within  the  unity,  if  more 
andaerwiZ—  Convenient  to  him  to  do  so.     Joseph  Rastall,  a  member  of  the 
7^8  Geo.  4,  Byron  Lodge  of  Odd  Follows  at  Nottingham,  within  the  Man- 
c.  29,  #.  47.    Chester  Unity,  removed,  in  1847,  from  Nottingham  to  Barton-upon- 
Trent,  when  it  became  convenient  to  him  to  avail  himself  of  the 
above  regulation  by  paying  his  contribution  of  one  shilling  a  fort- 
night to  the  Earl  of  Uxbridge  Lodge.     He  accordingly  attended 
the  latter  lodge  on  lodge-nights,  and  paid  his  contribution  to  the 
prisoner,  whose  duty  it  was  to  attend  the  lodge,  receive  the  contri- 
butions of  members,  and  enter  the  payment  on  a  card,  which  each 
member  kept  and  produced  to  the  secretary  from  time  to  time.     A 
book  was  also  kept,  caUed  the  contribution  book,  in  which  it  waa 
the  prisoner's  duty,  as  secretary,  to  enter  the  contributions  of  all 
members  as  he  received  them  night  by  night,  and  then  to  add  them 
up  in  the  book  and  pay  the  total  amount  received  to  William 
NichoUs,  the  treasurer  of  the  Earl  of  Uxbridge  Lodge  for  the  time 
being.     It  was  also  the  prisoner's  duty  to  enter  this  total  amount 
in  the  cash  ledger.      Nichols,  the  treasurer,  paid  all  money  he 
received  into  a  bank  in  the  names  of  the  trustees,  of  whom  there 
were  five,  of  the  Earl  of  Uxbridge  Lodge.     Edward  Mark  Baker 
was  one  of  the  trustees.     The  prisoner  was  appointed,  by  a  vote 
Efidence.         of  the  lodge,  the  paid  secretary  of  the  lodge  in  1845,  at  a  yearly 
salary  of  3L  as  permanent  secretary. 

Joseph  Bastall  proved  that,  on  the  25th  of  September,  1848,  he 
attended  the  lodge  meeting,  and  there  paid  the  prisoner  the  sum  of 
one  shilling,  which  he,  Bastall,  was  indebted  to  the  Byron  Lodge. 
The  prisoner  marked  the  witness's  card,  and  wrote  his  initials  at  the 
foot.  Another  shilling  was  paid  to  the  prisoner  on  the  next  fort- 
nightly meeting,  viz.,  the  9th  of  October,  in  the  same  manner ;  and 
a  thira  shilling,  under  similar  circumstances,  on  the  6th  of  Novem- 
ber, the  prisoner  on  these  occasions  also  marking  and  signing  the 
member's  card. 

It  was  then  proved,  by  the  evidence  of  Nichols,  the  treasurer, 
and  of  Baker,  one  of  the  trustees,  and  the  production  of  the  books, 
that  the  prisoner  had  not  made  any  entry  in  the  contribution  book 
of  the  receipt  of  any  money  from  Bastall  on  these  nights ;  that  on 
each  occasion  he  had  added  up  the  sums  purporting  to  have  been 
then  received  by  him,  and  inserted  a  corresponding  sum  in  the 
cash  ledger,  and  paid  these  sums  into  the  bank.  On  neither  occasion 
did  the  amount  include  Bastall's  contribution.  It  was  for  the 
embezzlement  of  these  sums  that  the  prisoner  was  indicted. 

At  the  close  of  the  case  for  the  prosecution,  Vaitghan  objected  that 
there  was  no  evidence  of  the  relationship  of  master  and  servant 
between  the  prisoner  and  Baker.  [Pattesok,  J.< — The  three  last 
counts  are  not  made  out.  The  evidence  is,  that  the  prisoner  was 
servant,  not  to  the  secretary,  but  to  the  trustees.]  Then,  as  to  the 
first  set  of  counts,  the  prisoner  was  not  servant  to  Edward  Mark 
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Baker  and  others^  in  respect  of  the  moneys  received  from  Rastall.       Bro. 
The  evidence  was,  that  the  one  shilling  was  due  to,  and  received  by,     ^  ^' 
the  prisoner  for  the  Byron  Lodge  at  Nottingham.  — 

Patteson^  J. — I  think  not.     The  prisoner  received  the  money  ^«w*«»fo««»< 
as  clerk  and  servant  to  the  trustees  of  the  Earl  of  IJxbridge  Lodge,  andmv^t-^ 
at  Burton-upon-Trent,  who,  in  their  turn,  would  account  for  it  to  7^8  Geo.  4, 
the  Byron  Lodge,  at  Nottingham.     The  contribution  from  Bastall    ^  ^»  *•  *7- 
appears  to  have  been  received  and  payable  in  the  same  way  as  a 
contribution  from  the  ordinary  members  of  the  Burton  Lodge.    It 
appears,  or  ought  to  do  so,  equally  with  those  sums,  in  the  contri- 
bution book.  The  money  is  received  and  carried,  in  the  first  instance, 
to  the  use  of  the  trustees  of  the  Uxbridge  Lodge. 

VaugJian  then  objected  that  it  was  not  proved  that  the  prisoner 
was  a  clerk  or  servant.  The  statute  referred  to  clerks  and  servants, 
and  to  persons  employed  in  the  capacity  of  a  clerk  or  servant. 
Upon  the  evidence,  and  as  it  stood,  the  prisoner  was  not  a  clerk  or 
servant,  but  was  a  person  employed  in  the  capacity  of  a  clerk  or 
servant.  In  Miller's  case  (2  Moo.  C.  C.  249)  the  indictment 
charged  the  prisoner  with  embezzling  the  moneys  of  trustees  of  a 
friendly  society,  and  it  was  there  alleged  that  the  prisoner  was  in  the 
capacity  of  a  clerk  and  servant.  So  ought  it  to  have  been  in  the 
present  case. 

Meteyard  (with  whom  were  Huddleston  and  P.  M^Mahon),  for  the 
prosecution,  cited  Bex.  v.  Hall  (1  Moo.  0.  0.  474),  where,  under 
similar  circumstances,  the  secretary  was  described  as  the  clerk 
and  servant  of  the  trustees  of  the  friendly  society.  The  present 
indictment  was  framed  on  that  case. 

Pattbson,  J. — HalUs  case  appears  to  be  precisely  in  point.  (5) 
I  think  the  more  accurate  way  is  to  describe  a  person  in  the  situa- 
tion  of  the  prisoner  as  clerk  and  servant.  In  the  capacity  of  clerk 
and  servant  only  applies  where  the  prisoner  is  employed  on 
temporary  occasions,  and  does  not  usually  fill  that  situation. 

Vaughan  then  addressed  the  jury  for  the  prisoner. 

Verdict,  Not  Ouilty. 

(6)  See  thb  cam  dted,  anU,  p.  261. 
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OXFORD  CIRCUIT. 


Stafpobdshtei  Spbiko  Assizbs. 


Marek  15, 1850. 

(Before  Baron  Piatt.) 

Rio.  v.  Elus.  (a) 


fwflifltlHfllti. 


EfiteM. 


Forgtry^^Wammi  for  the  paymaU  of  mon^f^^Bequest  far  the  delivery  of 

goode^'Extrinsic  evidence. 

A  document  in  the  fottawing  form,  *'  W.  Trim,  2«./'  ie  neither  a  warrant  for 
the  paymmt  of  money,  nor  a  request  for  the  delivery  of  goods,  within  the  11 
Oeo.  4^1  WiU.  4,  c.  66,  m.  8,  10,  and  cannot  he  shown  to  he  so  by 
parol  evidence.  An  indic^nent,  therefore,  for  forging  a  warrant  for  the 
payment  of  money,  and  (m  another  count)  for  forging  a  roquet  for  the 
delivery  of  goods,  cannot  be  supported  by  proving  aforgery  of  an  instrument 
in  the  above  terms,  and  by  showing  that  the  bearer,  on  presenting  it  at  a 
shop,  would,  by  the  course  of  dealing  between  *'  W.  2\im"  and  the 
shcj^keqfer,  be  entitled  to  receive  goods  to  the  amount  of  two  shillings. 

THE  indictment  contained  four  counts.  The  let  count  charged 
the  prisoner  with  having  forged  a  certain  warrant  for  the 
pajrment  of  money  (to  wit)  for  the  payment  of  two  shillings,  with 
mtent  to  defrand  Thomas  Hoof  and  others.  In  the  2nd  connt, 
the  instrument  was  described  as  a  reqnest  for  the  deliyery  of  goods 
to  the  amount  and  of  the  yalne  of  two  shillings.  In  the  3ra  and 
4th  counts,  the  prisoner  was  charged  with  uttering  the  instm« 
ment  as  described  in  the  1st  and  2nd  counts  respectively. 

The  prosecutors  in  this  case  were  Messrs.  Hoof  and  Hill,  rail- 
way contractors.  Their  manager,  William  Trim,  by  their  direc- 
tion issued  notes  or  tickets  to  the  workmen,  which,  on  being  pre- 
sented at  a  shop,  kept  by  one  Moses  Hughes,  at  Horsely  Fields, 
Wolverhampton,  entitled  the  holder  (by  an  agreement  made 
between  Messrs.  Hoof  and  Hill,  and  Hughes  the  shopkeeper)  to 
receive  goods  to  the  amount  mentioned  in  the  ticket,  varying  from 
two  shillings  down  to  threepence  and  twopence.    These  tickets 

(a)  lUpocUd  bj  J.  £.  Davjb,  Etq.,  BttriiUr-at-Uir. 
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were  given  to  the  workmen  in  lieu  of  wages  in  money.    They  were        Bbo. 
printed^  and  in  the  following  form  : —  »• 

Fovgwff 
Warrant  or 
requnL 


It  was  proved  that  the  prisoner  went  to  a  printer  in  Wolver- 
hampton^ andj  producing  one  of  these  tickets^  requested  to  have  fif  fcy 
printed  exactly  like  that.  The  printer  executed  the  order^  and  the 
prisoner  paid  4^.  for  the  cards^  observing  that  he  should  want  a 
great  quantity  of  them.  In  consequence  of  the  printer  having 
communicatea  with  the  police  before  he  executed  the  order^  the 
prisoner  was  taken  into  custody  immediately  after  he  left  the 
printing-office  with  the  cards.  The  forged  tickets^  therefore^  were 
never  actually  uttered  by  him.  At  the  close  of  the  case  for  the 
prosecution^ 

Spooner,  for  the  prisoner,  submitted  that  the  &.cts  did  not  bear 
out  the  charge  laid.  The  ticket  was  neither  a  warrant  for  the 
payment  of  money,  nor  a  request  for  the  delivery  of  goods. 
[Platt,  B.— It  is  clearly  not  an  order  for  the  payment  of 
money.  The  only  question  is  whether  it  is  a  request  for  the 
delivery  of  goods.] 

Rupert  Kettle,  for  the  prosecution. — ^The  evidence  shows  that,  by 
the  arrangement  between  the  prosecutors  and  the  shopkeeper,  the 
latter,  on  the  production  of  a  ticket  in  this  form,  supplies  goods 
to  the  bearer  to  whatever  amount  is  expressed  on  it.  It  is  an 
authority  to  him  to  deliver  those  goods.  It  is  not  necessary  that 
the  document  should,  within  the  four  comers  of  it,  appear  to  be  a 
request  for  the  delivery  of  goods.  It  may  be  shown  to  be  so  by 
extrinsic  evidence — ^that  has  been  done  here.     [Platt,  B.^It  is 

I'ust  like  a  turnpike  ticket.  Why  not  call  this  a  promissory  notef 
t  would  be  just  as  reasonable  to  say  that,  by  parol  evidence,  you 
will  show  that  this  is  a  promissory  note,  as  to  say  you  may  show  it 
to  be  a  request  for  the  delivery  of  goods.]  Adopting  the  illustra- 
tion suggested,  of  a  turnpike  ticket,  if  Messrs.  Hoof  and  Hill  were 
accustomed  to  pay  in  turnpike  tickets,  and  the  prisoner  was  aware 
of  the  fact,  and  forged  or  uttered  one  with  a  fraudulent  intent,  he 
would  be  liable  on  a  similar  indictment  to  the  present.  There 
were  several  cases  showing  that  a  request,  to  be  within  the  statute 
(11  Geo.  4,  c.  66,  s.  10),  need  not  be  signed  or  addressed  to  any 
person.  B.  v.  Oullen  (1  Moo.  C.  C.  300) ;  Beg.  v.  Thomas  (2  Moo. 
0.  C.  16) ;  Beg.  v.  Tulhrook  (9  C.  &  P.  87). 

Spooner,  in  reply. — It  is  true  that  a  request  need  not  be 
signed  by,  or  directed  to,  any  particular  individual,  but  neverthe- 
less, there  must  be  something  on  the  face  of  the  document  to  give 
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Bbo. 

V. 

£lu8. 

Forgery — 

Warrant  or 

requetU 


it  tlie  colour  of  a  request.  In  this  caae^  supposing  the  ticket  was 
signed  and  addressed^  there  would  be  nothing  to  show  how  it  was 
intended  to  operate.  If  any  inference  at  all  could  be  drawn  as  to 
its  effect^  from  the  mere  characters  impressed  on  it^  it  would  be 
that  28.  in  money  was  to  be  paid  to  the  bearer^  but  the  evidence 
showed  that  it  operated  in  a  very  different  way. 

Platt^  B. — I  am  of  opinion  that  the  document  should  show  on 
the  face  of  it  that  it  is  a  request^  and  that  yon  cannot  by  parole  make 
a  thing  a  request^  if  it  does  not,  on  the  face  of  it^  bear  that  con- 
struction j  but  I  will  consult  Mr.  Justice  Patteson. 
His  lordship  then  retired,  and  on  his  return,  said, 
'^  I  have  discussed  this  case  with  my  brother  Patteson,  and  he 
entirely  agrees  with  me  that  this  is  neither  a  warrant  for  the  pay- 
ment of  money,  nor  a  request  for  the  delivery  of  goods.  Tn< 
prisoner  must  be,  therefore,  acquitted.'' 

Verdict,  Not  GhUHy. 


e 


OXFORD  CIRCUIT. 

Staffobdshibb  Spbikq  Assizes. 

March  18, 1849. 

(Before  Mr.  Justice  Pattxson.) 

Rxa.  V.  Abukdbl  and  Smith,  (a) 

Evidence^^Congifeteney  of  one  prisoner  as  a  witnesa  for  another^^6  ^  7 

Vict.  c.  85. 

A  prisoner^  who  pleads  guilfy,  is  a  competefU  witness  on  behalf  of  another 
jmsoner  indicted  jointfy  with  him.  The  proviso  in  the  6  ^7  Vict.  c.  85, 
declaring  that  the  provisions  of  that  act  shall  not  render  competent  an^ 
party  to  any  suit,  action  or  proceeding  individuaUy  named  in  the  record, 
relates  only  to  civil  proceedings. 

THE   prisoners  were  jointly  indicted  for  robbery.     Arundel 
pleaded  guilty. 
The  prisoner.  Smith,  was  then  put  on  his  trial. 
On  the  close  of  the  case  for  the  prosecution,  the  prisoner,  who 

(a)  Beported  bj  J.  £.  Datib,  Esq.,  BaRuter-«t-Uir. 
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was  undefended  by  counsel^  requested  that  the  prisoner,  Arundel,        Rbo. 
who  was  in  the  dock,  might  be  called  as  a  witness  on  his  behalf,  to     j^,^*',,,!^ 
prove  that  he.  Smith,  was  not  present  at  the  time  of  the  robbery.  — 

Lee,  for  the  prosecution,  submitted  that  Arundel  was  not  a  com-  ^^^^^f 
potent  witness  for  Smith  on  this  indictment,  to  which  he  himself  prhaner^fJard 
was  a  party.  The  proviso  in  Lord  Denman^s  Act,  6  &  7  Vict.  Denmmn^a  Act. 
c.  85,  8.  1,  declared  that  that  act  '^  shall  not  render  competent  any 
party  to  any  suit,  action  or  proceeding  individually  named  in  the 
record.*'  The  statute,  in  a  previous  part  of  the  section,  enacted 
*'  that  no  person  offered  as  a  witness  shall  hereafter  be  excluded  by 
reason  of  incapacity  from  crime  or  interest  from  giving  evidence 
either  in  person  or  by  deposition,  according  to  the  practice  of  the 
court,  on  the  trial  of  any  issue  joined,  or  of  any  matter  or  question, 
or  on  any  inquiry  arising  in  any  suit,  action,  or  proceeding,  civil  or 
criminal,  in  any  court,  or  before  any  judge,  jury,  sheriff,  coroner, 
magistrate,  officer,  or  person  having,  by  law  or  by  consent  of  par- 
ties, authority  to  hear,  receive,  and  examine  evidence ;  but  that 
every  person  so  offered  may  and  shall  be  admitted  to  mve  evidence 
on  oatn  or  solemn  affirmation,  &c.,  notwithstanding  that  such  per- 
son may  or  shall  have  an  interest  in  the  matter  in  question,  or  in 
the  event  of  the  trial  of  any  issue,  matter,  question  or  inquiry,  or  of 
the  suit,  action,  or  proceeding  in  which  he  is  offered  as  a  witness 
may  have  been  previously  convicted  of  any  crime  or  offence."  This 
part  of  the  statute  had  express  reference  to  criminal  proceedings, 
and  there  being  no  words  to  confine  the  operation  of  the  proviso, 
it  must  be  taken  to  be  co-extensive  with  the  enabling  part. 

Pattesoh,  J. — I  think  the  proviso  relates  only  to  civil  pro- 
ceedings, and  that  a  man  who  has  pleaded  guilty  may  be  a  witness 
for  another  prisoner  tried  on  the  same  indictment. 

Verdict,  Not  Guilty. 
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OXFORD  CIRCUIT. 

Shbopshibe  Sfbiko  Assizes. 

March  21,  1850. 

(Before  Mr.  Justice  Pattbson.) 

Rbq.  v.  Newton,  (a) 

PracHce-^CrosS'-exaniinaiion, 

A  toitness  cannot  he  asked  on  cross-examination  whether,  when  he  was 
examined  before  the  magistrate,  he  recollected  such  and  such  a  particular 
fact 

THE  prisoner  was  indicted  for  mnrder. 
On  the  cross-examination  of  a  witness  for  the  prosecution^ 

Huddleston  asked  him  whether,  when  he  was  examined  before 
the  magistrate,  he  recollected  such  and  such  a  particular  fact  ? 

Pattbson,  J. — I  cannot  allow  that  question  to  be  put. 

Huddleston  stated  that  the  question  had  been  allowed  by  the  late 
Mr.  Justice  Coltman  to  be  put  to  this  witness  on  the  occasion  of 
the  first  trial  of  the  prisoner. 

Pattsson,  J.  said  he  had  a  great  respect  for  the  opinion  of  Mr. 
Justice  Coltman,  but  the  question  was  evidently  an  evasion  and 
an  attempt,  by  a  side-wind,  to  get  a  contradiction  between  the 
testimony  of  the  witness  in  the  box,  and  his  statement  before  the 
magistrate,  without  putting  in  the  deposition.  This  was  clearly 
irremilar,  and  could  not  be  permitted. 

The  question  was  then  withdrawn,  and  the  cross-examination  of 
the  witness  proceeded. 

The  prisoner  was  acquitted. 

Phiuimore  and  Best  for  the  prosecution. 

HvddUston  and  i2.  Kettle  for  the  prisoner. 

(a)  Reported  bj  J.  £.  DaviS|  Eeq^  Barrister-at-Law. 
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OXFORD  CIRCUIT. 
Hbrivordshibs  SPBiNa  Assizes. 

March  26,  1850. 
(Before  Mr.  Justice  Pattxson.) 

RsG.  t;.  HoBNX.  (a) 

Indictmeni^^'Felont^StattUe  5  Oeo.  4,  c.   Si^^Betuming  from  iranspor" 

tadan^^Form  of  certificate  of  canmction. 

The  0 fence  of  returning  from  traneportation  before  the  expiration  of  a 
sentence  is  made  a  felony  by  the  etat,  6  Oeo,  4,  c.  84,  a.  22.  In  an  indict' 
mentfor  that  offence  it  ie  necessary  to  aver  that  the  prisoner  VKts  feloniously 
at  large  before  the  expiration  of  his  sentence,  and  an  indictment  omitting 
the  word  "feloniously  "  is  bad. 

Under  section  24  of  the  above  statute,  which  snakes  a  certificate  of  the 
conviction  {omitting  the  formal  part  of  the  record,)  evidence,  a  certificate 
stating  that  "  at  the  General  Quarter  Sessions  of  the  Peace  of  our  Lady  the 
Queen^  holden  at  M.,  in  and  for  the  county  of  K.,  on,  jrc,,  J»  H.,  late  of, 
4rc.,  was  in  due  form  of  law  tried  and  convicted  on  a  certain  indictment 
against  him,  Jor,'*  ^.,  is  sufficient,  without  any  more  formal  caption. 

THE  prisoner  was  indicted  for  retnming  from  transportation 
before  the  expiration  of  liis  sentence. 

The  indictment  was  in  the  following  form : — 

Herefordshirej  to  wit. — The  jurors^  &c.^  upon  their  oath,  present  Indiotmeat 
that  at  the  General  Quarter  Sessions  of  the  JPeace  of  our  Lady  the 
Queen,  holden  at  Maidstone,  in  and  for  the  county  of  Kent,  on  the 
15th  day  of  October,  in  the  third  year  of  the  reign  of  her  present 
Majesty  Queen  Victoria,  John  Home,  then  late  of  the  parish  of 
Hadlow,  in  the  county  aforesaid,  labourer,  was  in  due  form  of  law 
tried  and  convicted  on  a  certain  indictment  against  him  for  felo- 
niously breaking  and  entering  the  dweUing-house  of  -  Thomas 
Peacock,  on  the  23rd  day  of  September,  in  the  third  year  of  the 
reign  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and 
stealing  in  the  said  dwelling-house  two  gowns  of  the  value  of,  &c., 
of  the  goods  and  chattels  of  the  said  Thomas  Peacock,  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity,  and 
was  thereupon  ordered  and  adjudged  to  be  transported  beyond  the 

(a)  Beporttd  hj  J.  £.  Davu,  Esq.,  Buriiter«tt«Liw. 
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seas  for  the  term  of  ten  years^  pursuant  to  the  statutes  in  that 
behalf  provided. 

And  the  jurors  aforesaid^  upon  their  oath  aforesaid^  do  further 

Returning  from  present^  that  the  said  John  Home,  late  of  the  parish  of  Boss,  in 

^hi^c^^iu^  the  county  of  Hereford,  labourer,  afterwards,  to  wit,  on  the  19th 

Evideuee.     day  of  June,  a.d.,  1847,  with  force  and  arms  at  the  parish  of  Boss 

aforesaid,  in  the  county  of  Hereford  aforesaid,  was  at  large  without 

any  lawful  excuse  within  Her  Majesty's  dominions  before  the 

expiration  of  the  term  for  which  he  had  been  so  ordered  to  be 

transported  as  aforesaid,  against  the  form  of  the  statute  in  such 

case  made  and  provided,  and  against  the  peace  of  our  said  Lady  the 

Queen,  her  crown  and  dignity. 

Valentine  Brown,  an  ofiBcer  of  the  gaol  at  Maidstone,  produced, 
on  the  part  of  the  prosecution,  a  certificate  of  the  conviction  of  the 
prisoner  at  the  Quarter  Sessions  for  Kent,  held  at  Maidstone  in 
October,  1839,  and  proved  that  the  signature  was  that  of  Mr. 
Wildes,  the  deputy  clerk  of  the  peace  for  Kent.  The  certificate 
was  then  read  as  follows  : — 

''  Kent. — ^These  are  to  certify  that  at  the  General  Quarter  Ses- 
sions of  the  Peace  of  our  Lady  the  Queen,  holden  at  Maidstone, 
in  and  for  the  county  of  Kent,  on  the  15th  day  of  October,  in  the 
third  year  of  the  reign  of  her  present  Majesty  Queen  Victoria, 
John  Home,  late  of  the  parish  of  Hadlow,  in  the  county  aforesaid, 
labourer,  was  in  due  form  of  law  tried  and  convicted  on  a  certain 
indictment  against  him  for  feloniously  breaking  and  entering  the 
dwelling-house  of  Thomas  Peacock,  on  the  23rd  day  of  September, 
in  the  third  year  of  the  reign  aforesaid,  at  the  parish  aforesaid,  in 
the  county  aioresaid,  and  stealing  in  the  said  dwelling-house  two 
gowns,  &c.,  of  the  goods  and  chattels  of  the  said  Thomas  Peacock, 
against  the  form  of  the  statute,  &c.,  and  against  the  peace,  &c., 
and  was  thereupon  ordered  and  adjudged  to  be  transported  beyond 
the  seas  for  the  term  of  ten  years,  pursuant  to  the  statutes  in  that 
behalf  provided.  Dated  the  14th  day  of  March,  1850. — J.  H. 
WiLDBS,  Deputy  Clerk  of  the  Peace  for  Kent.'' 

W.  H.  Oooke,  for  the  prisoner,  objected  to  the  8u£Sciency  of  this 
certificate  as  proof  of  the  conviction.  The  5  Qeo,  4,  c.  84,  which 
was  the  statute  under  which  the  prisoner  was  indicted,  enacted 
(sect.  24),  ''that  the  clerk  of  the  court  or  other  officer  having  the 
custody  of  the  records  of  the  court  where  such  sentence  or  order 
of  transportation  or  banishment  shall  have  been  passed  or  made, 
shall,  at  the  request  of  any  person  on  His  Majesty's  behalf,  make 
out  and  give  a  certificate  in  writing,  signed  by  him,  containing  the 
effect  and  substance  only  (omitting  the  formal  part)  of  every 
indictment  and  conviction  of  such  offender,  and  of  the  sentence  or 
order  for  his  or  her  transportation  or  banishment,  which  certificate 
shall  be  sufficient  evidence  of  the  conviction  or  sentence  or  order 
for  the  transportation  or  banishment  of  such  offender ;  and  every 
such  certificate,  if  made  by  the  clerk  or  officer  of  any  court  in 
Great  Britain,  shall  be  received  in  evidence  upon  proof  of  the 
signature  and  official  character  of  the  person  signing  the  same," 
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&0.     This  was  the  section  under  which  the  prosecution  sought  to        Rko. 
make  the  certificate  just  read  sufficient  proof  of  the  conviction,      -  ^' 
but  he  submitted  that,  although  the  more  formal  part  of  the  original        —  * 
indictment  and  record  was  rendered  unnecessary  to  be  set  out,  it  ^^^tw^ninfffrom 
was  nevertheless  necessary  that  the  certificate  should  show  upon  !l^^[^^^^ 
the  &tce  of  it  that  the  court  was  properly  constituted,  and  that  the     Evidmce. 
sentence  passed  upon  the  prisoner  was  consequently  a  legal  one. 
That  did  not  appear  here.     Th  ecaption  merely  stated  that,  at  the 
Quarter  Sessions  of  the  Peaice,  holden  at  Maidstone,  on  such  a  day, 
John  Home  was  convicted,  &c. 

Pattbson,  J.  inquired  from  the  officer  of  the  court  as  to  the 
general  practice,  and  on  being  informed  that  this  certificate  was 
drawn  up  in  the  usual  f  orm^  held  that  it  was  sufficient,  and  over- 
ruled the  objection. 

Evidence  was  then  given  of  the  identity  of  the  prisoner  with  the 
person  mentioned  in  the  certificate. 

Oooke  submitted  that  the  indictment  was  insufficient,  as  it  did 
not  allege  that  the  prisoner  was  feloniously  at  large  before  the 
expiration  of  his  sentence.  It  stated  that  the  prisoner,  '^  on  the 
19th  day  of  June,  &c.,  was  at  large  without  any  lawful  excuse 
within  Her  Majesty's  dominions,  before  the  expiration  of  the  term 
for  which  he  had  been  so  ordered  to  be  transported  as  aforesaid.'' 
The  prisoner  was  indicted  for  felony,  and  the  indictment  should 
have  averred  that  he  was  feloniously  at  large,  &c. 

Powell,  for  the  prosecution,  in  support  of  the  indictment. — The 
indictment  charged  the  offence,  agamst  which  the  statute  5  Qeo.  4, 
c.  82,  provided,  in  the  very  words  of  that  statute.  It  was  therefore 
unnecessary  to  allege  that  the  offence  had  been  committed  felo- 
niously. The  case  differed  from  most  statutable  felonies  in  this, 
that  statutes  relating  to  such  offences  declared  specifically  that 
whoever  committed  them  should  be  ''  guilty  of  felony,"  whereas 
there  was  no  such  provision  in  the  statute  5  Geo.  4,  c.  84.  Sec- 
tion 22  enacted,  that  if  any  offender  under  sentence  of  transpor- 
tation, ''shall  be  afterwards  at  large  within  anv  part  of  his 
Majesty's  dominions,  without  some  lawful  cause,  before  the  expi- 
ration of  the  term  for  which  such  offender  shall  have  been  sen- 
tenced or  ordered  to  bo  transported,  &c.,  every  such  offender  so 
being  at  large,  being  thereof  lawfully  convicted,  shall  suffer  death 
as  in  eases  of  felomj,  without  benefit  of  clergy."  Now  it  was 
by  no  means  clear  that,  because  the  punishment  was  to  be  the 
same  ''  as  in  cases  of  felony,"  the  Legislature  meant  to  decree  that 
the  offence  of  returning  from  transportation  should  be  a  felony. 

Oooke,  in  reply,  urged  that  the  language  of  the  statute,  declaring 
that  the  offender  should  ''suffer  death  as  a  felon,"  made  the  offence 
a  felony. 

Pattbson,  J. — I  am  clearly  of  opinion  that  the  statute,  in 
enacting  that  parties  so  offending  should  "  suffer  death  as  in  cases 
of  felony,"  made  the  offence  a  felony.  There  were  certain  words 
of  the  act  which  had,  for  a  long  period,  been  held  necessary  in 
indictments.    In  felonies  the  word  "feloniously"  was  requisite. 
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Bkg.       It  had  not  been  inserted  in  this  case  as  it  oaght  to  have  been^  and 

^-         being  omitted^  the  indictment  was  demurrable.    The  prisoner  may 

—        have  leave  to  withdraw  his  plea  of  not  guilty^  and  demur. 

RetumMff/nm     Pawell  Suggested  that,  if  his  lordship  entertained  any  doubts  on 

^^Jnd^mo!^  the  point,  the  more  convenient  course  would  be  to  reserve  it  for 

Evidence,     the  decision  of  the  Court  of  Criminal  Appeal. 

Patteson,  J. — I  have  so  strong  an  opinion  on  the  point,  that 
I  am  not  inclined  to  reserve  the  question,  as  such  a  course  might 
be  drawn  into  a  precedent,  and  encourage  the  introduction  of  great 
vagueness  and  uncertainty  in  pleading. 

The  prisoner  was  discharged. 

m 

[The  omifsion  of  the  word  '*  felonionelj  **  in  this  cue  was  i  derieal  error  of  Uie  engrosemg 
clerk  in  the  indictment  offloci  at  it  was  inserted  in  the  precedent  laid  before  him.— J.  E.  D.] 


OXFORD  OIROXnT. 

MONMOUTHSHIBE   SPBINa  AsSIZES. 

April,  1850. 
(Before  Baron  Platt.) 

Beg.  v.  Fbowbn  and  others,  (a) 

Indictmrntr^^Bwrgtary^^Ouardians     of    union^^Construction    of    stattUe 

6^6  WiU.  4,  c.  69,  8.  7— Venue. 
In  an  indictment  for  burglary  in  the  workhonae  of  a  poor  law  union,  the 

workhouse,  being  under  the  provisions  of  the  stat.  5^6  WiU.  4,  c.  69,  s.  7, 

mat/  be  described  as  the  dweUing-house  of  the  guardian^  of  the  poor  of 

that  union, 
Semble,  that  the  workhouse  cannot  be   described  as  the  dweUing-house    of 

the  master  of  the  workhouse. 
The  indictment  alleged  that  J,   F.,  late  of  the  parish  of  P.,  in  the  county 

ofM.,  with  force  and  arms,  at  the  parish  afoi*esaid,  in  the  county  afore^ 

said,  the  dwelling-house  of  the  guardians  of  the  poor  of  the  P.   Union, 

there  situate,  feloniously  did  break  and  enter. 
Held,  a  sufficient  description  of  the  situation  of  the  workhouse,  the  words 

"  there   situate  "   referring  not  to  the  union,  but  to  the  parish  before 

mentioned. 

THE  prisoners  were  indicted  for  burglary.    The  indictment  con- 
tained two  counts.     The  1st  count  was  as  follows :— * 
"  Monmouthshire  to  wit. — The  jurors  for  our  Lady  the  Queen, 
upon  their  oath,  present,  that  John  Frowen,  late  of  the  pariedi  of 

(a)  Reported  bj  J.  E.  Davis,  Esq.,  BanrieteMit-Law. 
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Pontypool,  in  the  county  of  Monmouth,  labourer ;  George  Prowen, 
late  of  the  same  parish,  labourer;  John  Tadfield,  late  of,  &c., 
labourer;  and  Jemima  Hawkins,  late  of,  &c.,  labourer,  on  the  20th 
day  of  January,  a.d.  1850,  about  the  hour  of  eleven  in  the  night 
of  the  same  day,  with  force  and  arms,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  the  dwelline-house  of  the  guardians  of  the 
Pontypool  Union,  there  situate,  feloniously  did  break  and  enter, 
with  intent  the  goods  and  chattels  of  the  said  guardians,  in  the 
said  dwelliuK-house  then  and  there  being,  then  and  there 
feloniously  and  burglariously  to  steal,  take  and  carry  away,  and 
then  and  there,  in  the  said  dwelling-house,  ten  pouncU  of  flour,  of 
the  value  of  bs. ;  fifty  pounds  of  mutton,  of  the  value  of  18«.,  &c., 
&c.,  of  the  goods  and  chattels  of  the  said  guardians,  in  the  said 
dwelling-house,  then  and  there  being  founds  then  and  there 
feloniously  and  burglariously  did  steal,  take  and  carry  away 
against  the  peace,''  &c. 

The  2nd  count  described  the  house  as  the  dwelling  of  Thomas 
Perkins,  and  the  goods  stolen  as  his. 

On  the  part  of  the  prosecution,  a  burglary  in  the  workhouse  of 
the  Pontypool  Union  was  proved  to  have  been  perpetrated  on  the 
night  of  the  day  mentioned  in  the  indictment,  and  various  pro- 
perties, which  nad  been  provided  for  the  use  of  the  poor,  stolen 
therefrom.  Thomas  Perkins  was  the  master  of  the  workhouse, and 
resided  in  it.  The  guardians  never  actually  occupied  it  beyond 
occasionally  meeting  within  its  walls. 

Other  evidence  having  been  given  to  connect  the  prisoners  with 
the  felony, 

P.  M^Mahon,  at  the  close  of  the  case  for  the  prosecution,  submitted, 
that  as  to  the  2nd  county  which  laid  the  workhouse  to  be  the 
dwelling-house  of  Perkins,  and  the  goods  to  be  his  goods,  there 
was  no  evidence  to  go  before  the  jury.  There  were  many  cases 
deciding  that  when  a  ministerial  officer  of  a  public  body  occupied 
a  house,  the  property  of  the  public  body,  it  could  not  be  described 
as  his  dwelling-house.  Thus,  where  apartments  are  assigned  to  any 
person  in  a  royal  palace^  a  burglary  committed  in  them  must  be  laid 
to  have  been  committed  in  the  mansion  of  the  Queen :  (22.  v. 
WiUiams,  1  Hale,  522.)  So,  also,  where  apartments  in  the  house  of 
a  corporation  are  appropriated  as  lodgings  for  servants  of  the 
corporation^  a  burglary  committed  in  them  must  be  laid  to  have 
been  committed  in  the  dwelling-house  of  the  corporation  :  (B.  v. 
Picket,  2  East  P.  C.  501.)  The  same  rule  applies  in  all  other 
cases  where  the  occupier  has  the  use  merely,  and  no  interest  in  the 
bments  he  occupies :   (Archbold's  Grim.  Pleading,  citing  1 


awk.  c.  88,  s.  26.) 

Platt,  B. — The  'goods  stolen  were  clearly,  for  the  purposes  of 
this  indictment,  the  goods  of  Perkins,  and  are  well  described  as  his. 
But  there  appears  to  be  some  foundation  for  the  objection  as 
to  the  description  of  the  dwelling-house ;  but  what  objection  is 
there  to  the  1st  count,  describing  the  llouse  as  the  dwelling-house 
of  the  guardians  f 
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Reg  P.M^Mahon. — The  first  count  is  not  supported,  because  the  house 

^'  has  never  in  fact  been  the  dwelling-house  of  the  guardians.     By 

KowBK.     ^j^^  5  &  6  Will.  4,  c.  69,  s.  7,  the  guardians  of  the  poor  of  every 

Burglary^    uuion  are  made  a  corporation,  and,  as  such  corporation,  are  em- 

^"^^ Union  ^  powcrod  to  accopt,  take  and  hold  for  the  benefit  of  the  union,  any 

Workhouse,    buildings,  lands  or  hereditaments,  goods,  effects  or  other  property ; 

and  by  that  name  to  bring  actions,  to  prefer  indictments,  &c.,  and 

in  every  such  action  or  indictment  relating  to  such  property  it  is 

sufficient  to  lay  or  state  the  property  to  be  that  of  the  g^rdians 

of  the  union.     The  act  vested  the  parish  property  in  the 

guardians,  and  authorised  them  as  such  owners  to  sueandprosecute. 
The  act  does  not  say  that  the  law  will  adopt  a  fiction,  by  calling 
a  workhouse  the  dwelling-house  of  the  guardians,  which,  in  fact, 
it  is  not.  It  may  be  and  is  their  house,  but  it  cannot  be  called 
their  dwelling-house  without  a  &lsehood.  Without  the  statute, 
that  is  to  say,  at  common  law,  it  is  clear  the  property  could  not  be 
laid  in  the  guardians.  Does  the  statute,  then,  make  the  workhouse 
the  dwelling-house  of  the  guardians  f  [Platt,  B. — How  would 
you  frame  an  indictment  for  burglary  in  a  workhouse  f  You  say 
it  cannot  be  described  as  the  dwelling-house  of  the  actual  occupier, 
nor  of  the  guardians.]  It  might  have  been  laid  as  a  dwelling- 
house  the  property  of  the  guardians,  and  in  the  occupation  of  so 
and  so. 

Platt,  B. — I  must  overrule  the  objection.  The  statute  enacts 
that,  in  every  indictment  relating  to  the  union  property,  it  shall  be 
sufficient  to  lay  the  property  as  that  of  the  guardians.  In  this 
case  it  is  laid  as  their  dwelling-house,  and  I  think  correctly  so  laid. 

P.  M^Mahon  then  objected  that  the  venue  was  not  laid  in  the 
indictment  with  sufficient  certainty.  This  was  a  local  offence, 
requiring  a  venue  to  be  laid  in  respect  of  the  house  broken  into. 
The  house  was  not,  he  submitted,  stated  to  be  in  any  parish.  The 
indictment  charged  that  John  Frowen  and  others,  of  the  parish  of 
Pontypool,  in  the  county  of  Monmouth,  labourer,  on,  &c.,  with  force 
and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  the 
dwelling-house  of  the  guardians  of  the  poor  of  Pontypool  Union, 
there  situate,  feloniously  did  break  and  enter.  Now,  a  union  con- 
sisted of  several  parishes,  and  as  the  words ''  there  situate^'  must  be 
taken  to  refer  to  the  last  antecedent,  the  indictment  must  be  read 
as  merely  averring  that  the  house  was  situated  in  the  Pontypool 
Union,  a  description  that  would  be  clearly  insufficient. 

Platt,  B. — ^I  am  clearly  of  opinion  that  there  is  nothing  in  the 
objection.  The  words  ''there  situate'^  do  not  refer  to  the  onion, 
but  to  the  parish  before  mentioned. 

The  prisoners  were  ultimately  convicted. 

Barrett  for  the  prosecution. 

P.  M'Mahon  for  the  prisoner. 
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OXPOBD  OIBOUIT. 

Gloucestbb  Spbing  Assizxs. 

April  6, 1850. 

(Before  Mr.  Baron  Platt.) 

Beg.  v.  Basnit.  (a) 

Praetie&'^ro88'examinaUon>'^Dq)08itionB  before  a  coroner. 


There  is  no  dkHnction  "between  depoeitione  before  a  coroner  caid  before  a 
magistrate  vnth  reference  to  the  modes  of  cross-examination  upon  them,  A 
witness  cannot  therefore  be  asked  on  cross-examination  as  to  what  he  said 
before  the  coroner.  But  the  deposition  inay  be  put  into  the  untness*s  hands 
to  read  over  to  himself  and  refresh  his  memory. 

THE  prisoner  waa  indicted  for  murder.  On  cross-examination 
of  Caroline  Qregory^  the  principal  witness  for  tlie  proseca- 
tion, 

Bymonde  asked  her  whether  she  had  stated  a  particular  fact  when 
she  was  examined  before  the  coroner  at  the  inquest  ? 

Gheaves,  Q.C.,  objected  that  the  witness  coula  not  be  asked  as  to 
what  she  said  before  the  coroner,  as  that  would  appear  by  her  depo- 
sition in  writing. 

Symonda  submitted  that  there  was  a  distinction  between  depo- 
sitions taken  before  a  magistrate  and  depositions  taken  by  a  coroner 
on  an  inquest.  The  rules  framed  by  the  judges  on  the  passing  of 
the  Prisoners'  Oounsel  Aot^  xe^^tdating  the  mode  of  examination 
and  cross-examination  on  depositions^  were  confined  to  depositions 
before  the  committing  magistrate. 

Platt,  B.,  said  he  was  of  opinion  the  question  could  not  be  put^ 
but  he  would  consult  Mr.  Justice  Patteson,  who  was  sitting  in  the 
Nisi  Prius  Court,  upon  the  point.  His  lordBhip  accordingly  retired 
for  that  purpose,  and  on  his  return  said,  ''  I  hare  consulted  my 
brother  ratteson  on  this  question,  and  we  have  discussed  it,  and 
he  thinks  that  the  view  I  take  of  it  is  correct,  and  that  there  is  no 
distinction  whatever  between  depositions  before  a  coroner  and 
depositions  before  a  magistrate.  We  think  that  you  may  place  in 
a  witness's  hands  anything  which  he  has  written  or  signed  to 
refresh  his  memory ;  not  to  elicit  from  him  what  he  may  have 
stated  before  on  the  subject,  but  that  having  refreshed  his  memory 
you  may  put  questions  to  him  respecting  the  transaction  itself 
which  the  writing  refers  to.    If  you  wish  to  show  the  jury  that  he 

(a)  Beported  bj.  J.  E.  Davis,  Eaq.,  Barrifter-At-Lftir. 


Reo. 

Babnst. 

Crotg- 
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has  previonsly  made  a  different  statement^  you  most  put  in  Iiis 
deposition.  I  am  not  clear  bat  that  you  may  put  any  writing  into 
tHe  hands  of  a  witness  of  a  contemporaneous  character^  and  when 
he  has  read  it  to  refresh  his  memory^  you  may  ask  him  any  question 
as  to  facts  it  relates  to/' 

The  deposition  of  the  witness  before  the  coroner  was  then  put 
into  the  witness's  hands^  and  she  read  it  to  herself^  after  which  the 
cross-examination  was  continued. 

The  prisoner  was  ultimately  acquitted. 

Gheaves,  Q.C.^  and  Hvddleston  for  the  prosecution. 

Symonds  and  Powell  for  the  prisoner. 


NOBTHEBN  CIRCUIT. 
YOBE  SUIOIBB  Assizis^  1850. 

(Before  Mr.  Justice  Cbbsswell.) 
Beg.  t7.  Chables  Sutoliffe.  (a) 

Confessiim'^Cantradiction. 

A  voluntary  eonfessian,  tohieh  enters  into  minute  details  of  a  crime,  and  etatee 
that  the  prisoner  was  one  of  the  party  concerned  in  its  commission,  is 
evidence  to  go  the  jury  when  the  corpuB  delicti  is  proved  by  evidence 
aliunde,  although  the  witness  proving  such  corpus  delicti  swears  that  the 
prisoner  was  not  of  the  party  engaged  in  the  commission  of  the  crime. 

THE  prisoner  was  indicted,  together  with  six  other  persona 
unknown,  for  a  robbery,  with  violence,  on  William  Hanson,  on 
the  24th  day  of  July,  1848. 

At  the  Winter  Gaol  DeUrery  at  York,  in  1848,^t;6  men,  called 
West,  Lightowler,  Clifford,  Hall  and  Jowett,  were  tried  for  the 
robbery,  on  Hanson's  eyidence,  conyicted  and  transported  for  ten 
years. 

Hanson  proyed  that  on  the  night  of  that  day  he  was  on  his  road 
from  Bradiord  to  Leeds,  when  he  was  attacked  by  seven  men,  his 
mouth  fiUed  with  dirt,  lus  belly  cut  with  some  sharp  instrument, 
and  his  pockets  rifled  of  three  sovereigns,  one  half-soyereign,  11. 14^. 

(a)  BtporM  by  T.  Gamfbbll  Fonss,  Biq.,  Buriitw-it-Law. 
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in  silver,  and  his  watcli.      He  also  proved  that  the  night  was        Reo. 
moonlight,  and  that  the  prisoner  was  not  one  of  the  partv  who     ^   •• 
robbed  him.  ^     ^  S^,"™ 

On  the  2nd  of  May,  1850,  the  prisoner  went  to  the  oflSce  of  Mr.  Ca^esnon^ 
John  Taylor,  an  attorney  at  Bradford,  and  made  a  confession  in  ^'•iKnwfte^Kwi. 
great  detail  of  the  circumstances  which  he  said  attended  the  rob- 
bery. Among  other  things,  he  stated  that  the  night  was  dark, 
that  the  robbery  was  committed  by  six  men  only,  and  that  they 
were  West,  Smith,  Fletcher,  Patchett,  Jowett  and  himself,  and 
that  Lightowler,  Clifford  and  Hale  were  not  concerned  in  it  at  all. 
This  confession  was  taken  down  in  writing,  and  was  read  over  to 
and  signed  by  him. 

On  the  23rd  of  May  he  voluntarily  presented  himself  before  the 
magistrates  of  the  Bradford  petty  sessional  division,  and  made 
another  confession  (after  being  cautioned  in  the  manner  directed 
by  11  &  12  Vict.  c.  42,  s.  18),  precisely  the  same  in  substance  as 
his  confession  on  the  2nd  of  May.  The  last-mentioned  confession 
was  also  read  over  to  him,  and  he  signed  the  whole.  The  con- 
cluding words  were,  '^  I  have  been  a  good  while  imeasy  about  this 
concern  since  this  job  was  done,  and  I  was  determined  that  I 
would  come  out  with  the  truth  at  last.  I  know  that  three  men 
has  gone  innocent.'^ 

The  prisoner  defended  himself,  and  stated  that  there  was  not  a 
word  of  truth  in  the  confessions  he  had  made ;  but  that  after  the 
trial  in  1848,  Samuel  GUfford,  a  brother  of  the  convict,  Reuben 
Clifford,  had  offered  him  1002.  if  he  would  make  a  confession 
in  terms  similar  to  the  confessions  which  he  had  made  to  Mr. 
Taylor  and  the  magistrates,  and  told  him  that  he  would  come  to 
no  harm ;  and  that  he  had  made  those  confessions  in  consequence 
of  that  inducement.  That  he  had  received  SU  on  account,  and  had 
lived  with  Samuel  Clifford  for  more  than  a  month,  during  which 
time  he  had  taught  him  the  story  he  had  told. 

Cbxsswxll,  J.  left  the  entire  &cts  with  the  jury.  They  had 
to  decide  the  question  whether  the  prisoner  was  speaking  the  truth 
now,  or  at  the  time  when  he  made  the  confessions.  They  appeared 
to  have  been  made  with  great  deliberation,  and  one  at  a  period  of 
three  weeks  after  the  other.  If  they  believed  that  the  prisoner, 
under  the  instigation  of  remorse,  had  spoken  the  truth  in  those 
confessions,  they  must  find  him  guilty;  if,  however,  they  beUeved 
his  statement  now,  although  that  statement  made  hun  at  all  events 
a  great  rogue,  they  must  acquit  him. 

The  verdict  woe,  Not  QuiUy. 

Bower,  for  the  prosecution.  (&) 

(()  See  2  Biua.  by  GnaTefl^  824*826.  Mr.  GreayeB*  Tery  learned  note  is  open  to  oonsidertble 
qnettion,  as,  in  order  to  support  Lis  Tieir,  he  OMtmiet  some  fact  in  the  Tarions  cases  he  cites 
on  the  subject,  which  does  not  appear  in  the  reports.  FoQomk'b  can  (B.  &  R.  481)  wonld 
appear  perfeotlj  deoisive  as  to  the  admission  of  i  confession  withont  eridence  olimub,  and  in 
that  case  to  support  the  oootrarj  yiew  Mr.  Greaves  aMMmcf  that  the  prosecntor's  deposition 
was  read,  a  fact  on  which  tiie  report  is  entirely  silent  Whedw^»  oate  (l  Leach,  811)  is  also 
deoisif e  upon  the  point,  bat  is  rwj  bricflj  reported. 
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CENTRAL  CRIMINAL  COURT. 

Febbuabt  Session. 
(Before  Mr.  Justice  Talvoubd.) 

February  7,  1850. 

Rio.  V.  Jahis  BooBiB,  Mabt  BooBiB^  and  Jambs 

BooBBB,  Jnn.  (a) 

Pouesrion  of  coining  implementS'^Poaaeiaion  of  ehildr^HuBhand  and 

wife. 

Where  coining  implementa  were  found  in  a  house  occupied  hy  a  man,  his  wife, 
and  a  child  ten  years  of  age,  the  jury  were  directed  to  acquit  the  child  of  a 
felonious  possession. 

J f  coining  implements  are  found  in  a  house  occupied  at  the  time  by  a  man  and 
his  wife,  the  presumption  is  thai  they  are  in  the  possession  ef  the  husband 
alone,  unless  there  are  circumstances  to  show  Aat  the  wife  was  acting 
separately  and  without  her  husband^s  sanction ;  they  carniot  both  be 
convicted. 

The  fact  of  a  wife  attempting  to  break  up  coining  implements  at  the  time  of 
her  husband^ s  c^oprehension,  if  done  with  the  olject  of  screening  him,  is  no 
evidence  of  a  guilty  possession. 

THE  prisoners  were  indicted  for  feloniously  liaving  in  their 
possession  a  mould  on  whicli  was  impressed  the  obverse  side 
of  a  shilling.  It  appeared  in  eyidence  that  the  two  first  named 
prisoners  resided  together  as  man  and  wif e^  and  the  third  prisoner 
was  their  son^  a  boy  of  ten  years  old.  He  was  apprehended  whilst 
in  the  act  of  passing  a  counterfeit  half-crown^  and  on  the  officer 
going  to  the  house  where  he  said  he  resided,  the  elder  male 
prisoner  was  found  in  an  upper  room.  In  the  lower  room  were 
found  various  coining  implements,  and  amongst  them  the  mould 
in  question,  and  whust  the  officers  were  searching  the  house  the 
female  prisoner  came  in  and  was  observed  soon  afterwards  to  break 
something  on  the  floor  which  turned  out  to  be  a  mould  used  in 
casting  counterfeit  shillings.  Counterfeit  money  was  found  upon 
her,  but  none  upon  the  man. 

Payne,  who  appeared  for  the  woman  and  the  younger  prisoner, 
urged  on  behalf  of  the  latter  that,  under  the  circumstances,  the 
charged  could  not  be  sustained  against  him. 

Talvoubd,  J. — I  do  not  think  a  boy  of  this  age  can  be  con- 
victed upon  such  evidence  as  this.    He  is  acting  under  the  control 

(a)  Beportod  bj  B.  C.  RoBOisoir,  Esq.,  B«rrist6r-at-L«w. 
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Coining^ 

Husband  and 

wife. 


of  his  parents^  they  are    living  in  the  house  where  the  coining        Reo. 
implements  are  found,  and  it  would  be  going  too  far  to  say  that  ^• 

one  so  young  was  a  joint  possessor  with  them  of  the  property.     A  akd^othebs" 
verdict  of  acquittal  of  the  boy  was  then  taken,  and  he  was  put 
into  the  witness  box  by  the  elder  prisoner  to  prove  that  the  latter 
had  been  absent  from  home  for  several  weeks  prior  to  Friday,  the 
11  th  January,  on  which  night  he  returned. 

Payne  submitted,  on  behalf  of  the  female  prisoner,  that  if  the 
male  prisoner  was  found  guilty  on  this  charge,  she  must  be 
acquitted.  The  charge  was  the  having  possession  of  coining  imple- 
ments, but  the  possession  of  the  wife  was  the  possession  of  the 
husband.  If  he  possessed  them,  she  must  possess  them  too  while 
she  lived  with  him,  but  not  in  the  sense  which  would  render  her 
amenable  to  this  indictment.  It  was  not  like  a  charge  which 
involved  the  proof  of  some  act  on  the  part  of  the  wife.  The 
breaking  of  the  mould  could  not  affect  this  position.  If  it  was 
done  to  screen  her  husband,  she  would  not  be  liable,  although  such 
an  act  done  by  another  person  might  make  him  an  accessory  after 
the  fact. 

Talfourd,  J.  (to  the  jury). — This  is  entirely  a  question  for 
you.  The  man  and  woman  are  living  together,  and  that  is  evidence 
from  which  you  are  at  liberty  to  infer  that  they  are  man  and  wife. 
If  you  think  so,  and  also  believe  that  the  man  was  in  possession  of 
these  moulds,  then  you  ought  to  acquit  the  woman,  as  she  cannot 
in  law  be  said  to  have  any  possession  separate  from  her  husband ; 
but  if  you  think  that  the  criminality  was  on  her  part  alone,  and 
that  he  was  entirely  guiltless  of  any  participation  in  her  conduct, 
then  she  must  be  of  course  convicted.  With  regard  to  the  man  it 
appears  that  he  occupied  the  room  in  which  these  things  were 
found,  and,  'prima  facie,  he  would  be  presumed  to  be  in  possession 
of  what  the  room  contains,  but  this  presumption  may  be  rebutted, 
and  you  will  take  all  the  circumstances  into  your  consideration 
and  see  whether  or  not  any  of  them  satisfy  you  that  the  trade  was 
carried  on  there  with  his  sanction.  The  circumstance  of  the 
woman  trying  to  break  the  mould  when  the  officers  went  to  the 
house  will  not  affect  the  case  if  you  think  that  her  object  was  to 
screen  him  from  detection.  Either  of  the  prisoners  may  be  con- 
victed upon  this  evidence,  but  I  do  not  think  you  can  convict 
both. 

The  jury  acquitted  the  woman  and  convicted  the  man. 

Bodkin  and  Clerk  for  the  prosecution. 

Prendergast  for  the  male  prisoner. 

Payne  for  the  female. 


VOL.  IV. 
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CENTRAL  CRIMINAL   COURT. 

March  Session. 

(Before  the  Common  Sergeant.) 

March  6,  1850. 

Reg.  v.  Brackett.  (a) 

Larcentf — Servant, 

A  shopman  was  authorised  to  sell  his  master* s  goods  at  the  price  marked  upon 
them,  but  at  nothing  less  ;  he  sold  a  pair  of  trousers  at  a  lower  pi-ice  than 
that  marked,  and  embezzled  the  manei/. 

Held,  not  to  be  a  larceny  of  the  trousers. 

THE  prisoner  was  indicted  for  stealing  a  pair  of  trousers^  the 
property  of  his  master.  The  evidence  showed  that  the 
prosecutor  was  a  tailor :  the  prisoner  was  in  his  service  as  clerk  and 
shopman,  and  it  was  his  duty  to  sell  his  master's  goods  at  the  price 
marked  upon  them ;  he  had  no  authority  to  take  less ;  that  the 
trousers  mentioned  in  the  indictment  were  ticketed  at  lbs.  but  he 
sold  them  to  a  witness  for  lOs.,  which  money  he  had  kept. 

Parry  (for  the  prisoner)  contended  that  on  these  facts  the  prisoner 
could  not  be  convicted  of  larceny.  It  was  no  doubt  a  breach  of 
duty  and  of  trust  to  sell  the  goods  at  a  lower  price  than  they 
were  marked,  but  it  was  not  a  felony.  As  far  as  the  trousers  were 
concerned,  he  did  no  more  than  he  was  authorised  to  do  with  them, 
namely,  sell  them ;  the  fault  was  in  accepting  a  less  sum  than  he 
ought  to  have  taken.  No  doubt  if  the  1  Os,  was  not  given  to  his 
master  that  might  estabUsh  a  charge  of  embezzlement. 

BallanHne  (for  the  prosecution)  submitted  that  it  was  entirely  a 
question  for  the  jury  whether  the  prisoner  had  not  an  intention 
from  the  first  to  defraud  his  master  of  the  money  which  he  should 
receive  for  the  goods.     If  so,  the  taking  the  trousers  for  the  pur- 

E)se  of  delivering  them  to  the  customer,  would  constitute  a 
rceny.  He  was  not  authorised  to  sell  them  in  the  way  he  did, 
and  the  moment  he  dealt  with  them  in  a  manner  different  from  his 
instructions,  he  would  be  as  guilty  of  stealing  as  though  he  had 
secretly  taken  them  from  his  master's  shop  and  converted  them  to 
his  own  use. 

The  CoKKON  Sergeant  was  of  opinion  that  the  facts  did  not 

(a)  Reported  bj  B.  C.  Robihsos,  Esq.,  Barrister-at-Law. 


CBIHIKAL  LAW  CASES.  276 

constitnto  a  larceny.    On  consulting  Mr.  Justice  Wightman^  that        Bro. 
learned  judge  agreed  with  liim,  and  the  prisoner  was  acquitted.  •'• 

J3aZ/an<t7i6  for  the  prosecution.  BBAOMrrr. 

Parry  for  the  prisoner. 


CENTEAL    CRIMINAL    COURT. 

March  6, 1850. 

(Before  Mr.  Justice  Crbsswell.) 

Reg.  v.  Milkeb. 

June  12^  1850. 

(Before  Mr.  Justice  Pattbson.) 

Reo.  v.  Simpson. 

Pos^office-^Larceny  hy  person  employed  under. 

Qucere,  whether  a  person  in  the  employ  of  a  tradesman  being  a  district 
postmaster,  receiving  wages  for  his  trade  services,  but  neither  being  employed 
by,  nor  receiving  any  remuneration  from,  the  Post-office,  becomes,  by 
assisting  his  master  occasionally  in  sending  the  letters  and  making  %q>  tlte 
letter  bags,  a  person  employed  by  the  Post-office  within  the  7  WiU.  4t,  and  1 
Vict.  c.  86, 

But  evidence  that  his  master  gave  him  a  paper  and  told  him  to  go  before  the 
magistrate  to  take  the  oath  usually  taken  by  persons  in  the  employ  of  the 
Post-office,  and  get  the  paper  properly  filed  up — that  he  went  away  and 
returned  shortly  after,  exhibited  a  paper,  and  said  that  he  had  taken  the 
oath,  was 

Held  sufficient  to  show  that  he  u)as  in  such  employ. 

THE  prisoner  was  indicted  for  that  he  being  employed  under 
the  Post-office,  did  steal  a  post  letter  containing  one  half 
soTereira  and  one  shilling,  the  property  of  the  Postmaster- 
General.  It  appeared  in  evidence  that  a  person  named  Daws  was 
the  postmaster  of  the  district  in  which  the  letter  was  posted.  He 
was  a  chemist ;  the  prisoner  was  in  his  service  as  an  assistant  in 
his  business,  and  received  a  salary  from  him,  but  nothing  from  the 
Post-office ;  he  used,  however,  occasionally  to  assist  him  in  sorting 
the  letters^  one  of  which  he  was  proved  to  have  abstracted. 
Ballantine  (for  the  prisoner)  submitted  that,  upon  this  evidence 

(a)  Reported  hy  B.  C.  RoBtacBON,  Esq.,  Barrbter-at-L«w. 
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Beo.  there  was  nothing  to  show  that  the  prisoner  was  in  the  service  of 
the  Post-office.  He  appeared  to  be  in  the  service  of  the  chemist, 
and  occasionally  helped  his  master  in  sorting,  but  that  would  not 
PuH'office,  constitute  him  a  servant,  nor  could  it  be  said  that  the  Post-office 
employed  him.  If,  then,  he  was  not  a  servant,  the  letter  was 
entrusted  to  him ;  he  had  legal  possession  of  it,  and  his  appropri- 
ating it  afterwards  would  be  a  mere  breach  of  trust,  and  no  felony. 

Cresswell,  J. — The  sorting  letters  certainly  does  not  appear  to 
come  within  the  legitimate  duty  of  a  chemist^s  apprentice.  There 
may  be  some  difficulty  if  no  further  evidence  of  employment  by 
the  Post-office  can  be  given. 

Mr.  Daws  was  then  called,  and  stated  that  it  was  the  practice 
for  those  similarly  employed  in  district  offices  to  go  before  a  magis- 
trate with  a  certain  paper,  get  the  paper  filled  up,  and  take  an 
oath  faithfully  to  perform  the  duties.  That  on  the  prisoner's 
entering  his  employ,  he  gave  him  such  a  paper,  telling  him  to  go 
before  a  magistrate  and  take  the  oath  required ;  that  the  prisoner 
went  away,  and  upon  his  return  told  him  that  he  had  been  before 
the  magistrate  and  had  taken  the  oath,  and  he  showed  him  the 
paper  properly  filled  up. 

Cresswell,  J. — I  think  that  is  quite  sufficient. 

Olarkson  and  Bodkin  for  the  prosecution. 

Ballantine  for  the  defence. 

June  12. 
Reo.  v.  Simpson. 

In  this  case  the  prisoner  was  indicted  for  a  similar  offence.  The 
evidence  was  of  a  similar  nature ;  the  prisoner  being  in  the  service 
of  a  district  Postmaster,  and  occasionally  assisting  in  making  up 
the  letter  bags,  but  without  being  specially  employed  by,  or 
receiving  any  remuneration  from,  the  Post-office. 

Patteson,  J. — I  am  not  aware  of  any  case  in  which  it  has  been 
held  that  a  person  in  the  employment  of  a  Postmaster  is  in  tho 
employ  of  the  Post-office. 

Metcalfe  (for  the  prisoner)  contended  that  such  a  service  as  was 
proved  was  insufficient.  The  prisoner's  dealings  with  the  letters 
was  merely  accidental,  and  was  no  part  of  his  prescribed  duty.  In 
B.  V.  Pearson  (4  Oar.  &  P.  572)  it  was  held  that  a  person  employed 
by  a  law  stationer  at  a  receiving  house,  to  clean  boots  and  shoes, 
was  not  a  person  employed  under  the  Post-office  within  the  52 
Geo.  3,  c.  143,  merely  because  he  assisted  at  times  in  tying  and 
sealing  up  the  letter  bags.  In  Beg.  v.  Milner,  tried  at  this  court  in 
March,  1850  (see  supra),  Mr.  Justice  Cresswell  was  inclined  to  think 
that  a  person  so  circumstanced  was  not  within  the  statute. 

Bodkin  (for  the  prosecution). — In  R,  v.  Bees  (6  Car.  &  P.  606) 
it  was  held  to  be  sufficient  to  prove  that  the  prisoner  acted  in  tho 
capacity  imputed  to  him.  He  referred  to  the  more  recent  act 
relating  to  the  Post-office :  (7  Will.  4,  and  1  Vict.  c.  36.)     Reg.  v. 
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Pearson  was  decided  upon  the  old  statute  (section  47  of  the  new        Kko. 
one) ;  the  interpretation  clause  seemed  precisely  applicable  to  such     g^p|^,j, 
a  case  as  this.  — 

Pattzson,  J.  —  The  interpretation  clause  seems  almost  as  Post-office, 
obscure  as  the  tnacting  one,  section  26.  By  it  the  expressions 
"  persons  employed  by  or  under  the  Post-ofiBce,  shall  include  every 
person  employed  in  any  business  of  the  Post-oflSce  according  to 
the  interpretation  given  to  the  oflScer  of  the  Post-office.''  An 
officer  of  the  Post-office  is  defined  to  be  ''  the  Postmaster-General, 
and  every  deputy  postmaster,  agent,  officer,  clerk,  letter  carrier, 
guard,  postboy,  rider,  or  any  other  person  employed  in  any  busi- 
ness of  the  Post-office,  whether  employed  by  the  Postmaster 
General  or  by  any  person  under  him,  or  on  behalf  of  the  Post- 
office.^' 

The  prisoner's  master  was  recalled,  and   he  proved  that  the 
prisoner  took  the  oath  referred  to  in  R,  v.  Milner  {supra) . 

Patteson,  J. — That  is  quite  sufficient,  it  brings  the  case  pre- 
cisely within  the  decision  in  Beg,  v.  Milner,  upon  which  I  shall  act. 

Bodkin  for  the  prosecution. 

Metcalfe  for  the  defence. 


CENTRAL  CRIMINAL  COURT. 

May  Session,  1850. 
(Before  the  Recobdeb.) 

May  6,  1850. 
Reg.  17.  SiMMONDS.  (a) 

False  pretences — Infancy — Evidence, 

On  an  indictment  against  a  defendant  for  obtaining  goods  hij  falseltj  pre* 
tending  that  he  was  of  full  age,  a  plea  of  infancy  in  an  action  brought 
against  him  is  not  admissible  for  the  purpose  of  proving  that  he  was  a 
minor. 

THE  defendant  was  indicted  for  unlawfully  obtaining  goods  by 
falsely  pretending  that  he  was  at  the  time  of  full  age,  whereas 
he  was,  in  fact,  a  minor.  It  appeared  in  evidence  that  the  prose- 
cutor had  furnished  the  defendant  with  goods,  for  which  payment 

(a)  Reported  hj  B.  C.  BoBursov,  Esq.,  Bairiiter-at-Law. 
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Bkg.       was  to  be  made  by  a  bill  of  exchange ;  that  he  expressly  asked  the 

Sm^\DA,    defendant  whether  he  was  of  full  age,  and  the  latter  assured  him 

— 1        he  was,  and  that  but  for  this  representation  he  would  not  have 

''^I^V'^7'^*^  parted  with  his  goods.     He  had  subsequently  brought  an  action 

*"  ^^   against  the  defendant  on  the  bill,  but  was  defeated  by  a  plea  of 

infancy. 

Robinaon  (for  the  prosecution)  now  tendered  in  evidence  the  plea 
of  infancy. 

Parry  (for  the  defendant)  objected  to  its  reception. — There  was 
no  proof  that  the  defendant  had  ever  seen  the  plea,  or  knew  of  its 
existence.  The  defence  was  probably  conducted  by  his  attorney, 
who  took  what  course  he  thought  advisable,  possibly  in  his  client^s 
absence.  Nothing  was  to  be  intended  in  a  criminal  case  against  a 
person  charged  except  from  what  were  clearly  proved  to  be  his 
own  act  or  words.  Numberless  pleas  were  constantly  put  upon 
record  which  were  avowedly  false ;  and  under  such  circumstances, 
even  if  the  defendant's  cognizance  of  such  plea  were  established, 
it  would  not  show  what  the  prosecution  must  specifically  prove,  viz., 
that  he  was  under  age  when  the  contract  was  made. 

Bobinson  contended  that  the  plea,  if  not  conclusive,  was  at  all 
events  admissible  against  the  defendant.  It  would  be  a  question 
for  the  jury  whether  it  was  pleaded  with  his  cognizance  or  not,  and 
if  that  proposition  was  decided  in  the  affirmative,  surely  it  is  con- 
duct from  which,  as  from  every  other  act  or  declaration  of  a  person 
accused,  the  jury  may  draw  their  own  inference. 

The  Rbcobdeb. — I  do  not  think  I  ought  to  receive  this 
evidence.  Where  you  clearly  identify  a  defendant  with  any  act 
or  declaration,  no  doubt  the  jury  must  decide  what  bearing  it  has 
upon  the  case,  but  I  think  it  would  be  going  too  far  to  treat  the 
putting  in  this  plea  as  an  act  clearly  brought  home  to  the 
defendant. 

Note. — ^This  point  was  similarly  decided  in  B.  v.  Walters  (1 
Cox  Crim.  Cas.  99). 
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CENTRAL  CRIMINAL  COURT. 

May  Session. 

May  9,  1850. 

(Before  Mr.  Baron  Aldebson.) 

Reg.  v.  Moib.  (a) 

Evidence — Cross-examination — Deposition. 

If  upon  a  trial  a  witness  makes  a  statement  which  does  not  appear  in  his 
deposition,  he  may  he  asked,  on  cross-examination,  wiViout  his  deposition 
being  put  in,  whether  he  ever  made  such  a  statement  before. 

THE  prisoner  was  indicted  for  the  murder  of  his  wife. 
On  the  trial  a  witness  for  the  prosecution  deposed  to  a  con- 
versation she  had  with  the  prisoner,  but  such  conversation  did  not 
appear  in  the  deposition. 

Ballantine  (for  the  prisoner)  asked  the  witness,  on  cross-exami- 
nation, whether  she  had  ever  made  such  a  statement  before. 

Bodkin  (for  the  prosecution)  submitted  that  the  question  in  that 
form  could  not  be  put,  as  it  included  what  was  said  before  the 
magistrate.  Whether  the  witness  made  the  statement  or  not 
would  appear  by  the  depositions,  and  they  ought  to  be  shown  to 
her,  and  then  she  might  be  asked  as  to  any  omissions. 

Ballantine  contended  that  he  had  a  right  to  put  the  question ; 
he  simply  asked  whether  she  had  made  the  statement  before ;  he 
did  not  seek  to  learn  what  she  said  before  the  magistrate,  nor 
could  he  avail  himself  of  any  variance  between  her  statement  then 
and  now,  without  putting  in  the  depositions. 

Alderson,  B.  (after  consulting  Crbsswell,  J.) — ^We  are  of 
opinion  that  the  question  may  be  put.  No  doubt,  if  the  object  is 
to  contradict  a  witness,  or  to  elicit  what  was  said  before  the 
magistrate,  the  depositions  must  be  put  in ;  but  when  they  are  in 
they  will  not  prove  whether  or  not  such  a  statement  was  made. 
At  the  utmost  they  could  only  show  that  they  did  not  contain  it. 

Bodkin  and  Clerk  for  the  prosecution. 

Ballantine  for  the  defence. 

(a)  Reported  bj  B.  C.  RoBiKSOVi  Esq.,  BarrUter-at-Law. 
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CENTRAL   CRIMINAL  COURT. 

September  Session. 
September  19,  1850. 
(Before  the  Common  Sekjbant.) 
Reg.  V,  Cole,  (a) 

Larceny — Allegation  of  ownertihtp  of  partnership  property. 

On  an  indictment  for  larceny  of  notes  and  money  from  Hie  person,  it  appeared 
in  evidence  that  one  partner  of  afii'm  resided  in  this  country,  and  the  other 
partner  was  permanently  settled  in  Belgium,  The  partner  residing  here 
had  the  sole  management  of  the  partnership  property,  and  the  banking 
account  was  in  his  name.  The  notes  and  money  alleged  to  have  been  stolen 
were  the  joint  property  of  the  firm. 

Held,  that  the  property  was  rightly  alleged  to  be  in  the  partner  resident 
here. 

THE  prisoner  was  indicted  for  stealing  from  the  person  of  Peter 
Thwaites  one  canvas  bag,  two  bank  notes,  each  for  the  pay- 
ment of  lOOZ.,  one  not^  for  the  payment  of  5Z.,  and  twenty  sove- 
reigns, the  property  of  the  said  Peter  Thwaites. 

On  cross-examination  the  prosecutor  stated  that  he  was  a  fruit 
salesman  in  Covent  Garden,  that  he  was  in  partnership  with  a 
person  named  Isaacs,  who  resided  in  Belgium,  and  that  the  notes 
and  money  which  had  been  stolen  from  him  were  partnership  pro- 
perty ;  that  shortly  before  the  larceny  was  committed  he  had  put 
the  notes  in  his  pocket  for  the  purpose  of  obtaining  bank  post  bills 
to  be  sent  to  his  partner  in  Belgium,  that  they  might  be  used  in 
the  partnership  business ;  that  the  sovereigns  were  the  produce  of 
a  cheque  drawn  by  him  upon  a  bank  in  which  the  partnership 
moneys  were  deposited,  but  the  account  was  in  his  name  alone. 
The  money  was  drawn  out  for  the  purpose  of  being  used  in  the 
business  of  the  firm,  but  some  portion  of  it  would  probably  have 
been  employed  in  his  own  private  disbursements.  He  considered 
himself  responsible  to  his  partner  for  the  sum  which  had  been 
stolen  from  him.  The  notes  and  the  money  were  in  a  canvas  bag 
at  the  time  when  they  were  stolen  from  him,  and  the  bag  was  one 
of  several  which  were  used  in  the  joint  business. 

Parry  (for  the  prisoner),  upon  this  evidence,  submitted  that  the 
indictment  laying  the  property  in  the  prosecutor  alone,  could  not 

(a)  Beported  hj  B.  C.  Rosnao:!},  Esq.,  Barrister-Kt-Law. 
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bo  sustained.      The  prosecutor  had  not  only  stated  that  the  pro-  Rkg.  r.  Cole. 
perty  belonged  to  the  partnership,  but  all  the  circumstances  he      i^^^y, 
had  detailed  respecting  the  ownership,  tended   to  confirm  that 
proposition  in  point  of  law. 

Robinson  (for  the  prosecution)  contended  that  the  property  was 
rightly  laid.  The  fact  of  there  being  a  joint  ownership  was  quite 
consistent  with  there  being  such  a  property  in  the  prosecutor,  as 
would  support  a  count  alleging  it  to  be  in  him.  He  had  the  sole 
management  of  all  the  partnership  funds,  the  banking  account 
was  in  bis  sole  name,  and  he  was  invested  with  a  special  trust 
which  gave  him  the  character  of  a  bailee  with  respect  to  the 
partnership  property. 

The  Common  Serjeant  was  at  first  inclined  to  hold  that  the 
property  was  wrongly  laid,  but  on  consulting  Mr.  Justice  Tal- 
fourd,  who  was  in  the  adjoining  court,  he  held  that  the  allegation 
of  ownership  was  sufficient,  the  prosecutor  having  a  special  and 
individual  trust  of  the  joint  property. 


COURT  OF  QUEEN'S  BENCH. 

July  6,  1850. 

Reg.  v.  The  Inhabitants  of  the  Isle  of  Elt.  (a) 

Statute  of  Bridges  —  Liahiliti/  to  repair  —  Shire,  riding,  or  division  — 
Public  user  —  Bridge  rendered  necessary  by  an  act  interfering  with  a 
public  right. 

The  Isle  of  Ely  is  a  riding  or  division  of  a  county  within  the  Statute  of 
Bndges,  and  its  inhabitants  are  primarily  liable  to  the  repair  of  public 
bridges  within  it. 

The  Corporation  of  tlie  Bedford  Level,  for  iJie  purposes  of  drainage^ 
had,  in  1632,  cut  a  drain  across  a  public  highway,  and  built  a  bridge 
to  carry  the  highway  over  the  drain.  The  drain,  its  banks,  and  the 
bridge,  were  vested  in  the  corporation  : 

Held,  that  as  the  act  of  cutting  a  drain  rendered  a  bridge  necessary,  and 
that  act  teas  done  pnmarily  for  private  purposes,  there  was  a  con-- 
tinuing  obligation  on  the  corporation  to  maintain  that  bridge:  and 
that  its  public  utility  did  not  throw  the  burden  of  repair  upon  the 
inhabitants  generally, 

THESE  were  two  indictments  for  the  non-repair  of  two  bridges ; 
to  which  the  defendants  had  pleaded  specially,  setting  up  the 

(a)  Reported  hj  A.  BittlbbtoNi  Esq.,  Barristcr^at-Law. 
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Rhg.        liability  of  tlio  Corporation  of  the  Bedford  Level.     The  1st  count 
^'  of  the  indictment  as  to  the  old  Bedford  Bridge  was  as  follows  : — 

oj.  The  jurors  of  our  Sovereign  Lady  the  Queen  upon  their  oaths 

Isle  of  Ely.  present  that  a  certain  common  and  public  bridge  situate  and  being 

nepair  of    ^^  *^®  parish  of  Mepal,  in  the  Isle  of  Ely,  and  county  of  Cam- 

Bridges,      bridge,  ovor  a  certain  river  there  called  the  Old  Bedford  River, 

and  on  a  certain  Queen's  highway  there  for  all  the  liege  subjects 

of  onr  said  Lady  the  Queen,  with  horses,  carts,  and  carriages,  to 

go,  pass,  ride,  and  travel  over  at  their  pleasure,  heretofore,  to  wit. 

Indictment.  on  the  1st  day  of  June,  in  the  year  of  our  Lord  1844,  was,  and 
continually  from  thenceforth  hitherto  have  been,  and  still  is  in 
great  decay,  broken  down  and  ruinous,  so  that  the  liege  subjects 
of  our  said  Lady  the  Queen,  upon  or  over  the  said  bridge  with 
their  horses,  carts  and  carriages,  could  not,  and  cannot  pass,  ride, 
and  travel  without  great  danger,  to  the  grievous  damage  and  com- 
mon nuisance  of  all  the  said  liege  subjects  of  our  said  Lady  the 
Queen,  upon  and  over  the  said  bridge  going,  passing,  riding,  and 
travelling,  and  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  said  Lady  the  Queen, 
her  crown  and  dignity ;  and  that  the  said  bridge  is  not  within  any 
city  or  town  corporate,  and  that  the  inhabitants  of  the  Isle  of  Ely 
aforesaid,  the  bridge  aforesaid  (so  as  aforesaid  being  in  decay), 
ought  to  repair  and  amend  when  and  so  often  as  it  shall  be  neces- 
sary, according  to  the  form  of  the  statute  in  such  case  made  and 
provided. 

Plea.  Plea  to  the  1st  count : — 

William  Goddard  Jackson  and  Edward  Osbom  Dyson,  two  of 
the  inhabitants  of  the  said  Isle  of  Ely,  in  the  said  county  of  Cam- 
bridge, in  their  proper  persons,  on  behalf  of  themselves  and  the 
rest  of  the  inhabitants  of  the  said  Isle  of  Ely  (except  the  corpora- 
tion of  the  Governor,  Bailiffs,  and  Commonalty  of  the  Company 
of  Conservators  of  the  Great  Level  of  the  Fens),  come  and  having 
heard  the  said  indictment  read,  say  as  to  the  1st  count  of  the  said 
indictment  that  our  said  Lady  the  Queen  ought  not  further  to 
proceed  against  the  said  inhabitants  of  the  said  Isle  of  Ely  (except 
as  aforesaid),  by  reason  of  the  premises  in  the  1st  count  of  the  said 
indictment  specified,  because  they  say  that  the  said  Old  Bedford 
River  in  the  said  1st  count  of  the  said  indictment  mentioned,  was 
and  is  situated  within  the  said  great  level  of  the  fens  now  com- 
monly called  the  Bedford  Level,  and  was  and  is  an  artificial  drain 
or  river,  and  that  the  same  was  long  heretofore,  to  wit,  on  the  1st 
of  January,  a.d.  1632,  and  at  the  said  parish  of  Mepal,  in  the 
said  county  of  Cambridge,  cut  and  made  by  certain  persons,  to 
wit,  one  Francis  Earl  of  Bedford  and  certain  other  adventurers, 
for  the  purpose  of  draining  the  great  level  of  the  fens,  since  deceased^ 
whose  names  are  to  the  said,  &c.,  unknown,  then  being  the  owners 
of  divers  large  quantities  of  land  within  the  said  great  level  of  the 
fens  then  requiring  to  be  drained  of  water,  and  for  the  purpose  of 
draining  the  said  great  level  of  the  fens  and  the  said  large  quan- 
tities of  land,  parcel  thereof,  so  vested  in  them  as  aforesaid,  and 
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for  tlieir  own  use^  benefit,  profit,  and  convenience,  and  for  the        Rbo. 
farthering  of  the  purposes  of  the  said  adventorers,  and  under  and  '* 

by  virtue  of  certain  powers  and  authorities  vested  in  them,  by  and  '  ^^ 
under  certain  commissions  of  sewers  theretofore  granted,  and  cer-  Islb  of  Ely. 
tain  other  powers  and  authorities  in  them  vested ;  and  that  the  n^^of 
said  Earl  and  the  said  adventurers,  under  the  powers  and  authori-  bridgea. 
ties  aforesaid,  long  heretofore,  to  wit,  on  the  day  and  year  last 
aforesaid,  and  in  the  parish  and  county  aforesaid,  constructed  and 
erected  the  said  bridge,  in  the  said  1st  count  of  the  said  indictment 
mentioned,  upon  and  over  the  said  drain  or  river  so  before  then 
made  by  them  in  manner  and  for  the  purposes  aforesaid,  and  not 
upon  the  ancient  course  or  channel  of  any  stream  or  river,  no 
bridge  being  there  before  or  required  there  until  the  making  of  the 
said  drain  or  river  by  the  said  Earl  and  the  said  adventurers  afore- 
said. But  the  said  drain  or  river  having,  at  the  time  of  the  making 
of  the  same,  intersected  and  interrupted,  and  rendered  wholly  im- 
passable a  certain  public  highway  existing  at  the  time  of  the  making 
of  the  said  drain  or  river  in  and  along  the  line  of  the  said  bridge, 
to  wit,  in  the  pa^sh  and  county  aforesaid,  and  on  which  highway, 
from  time  whereof  the  memory  of  man  ran  not  to  the  contrary, 
until  the  making  of  the  said  drain  or  river,  all  the  subjects  of  the  piea. 
kings  of  this  realm  had  been  used  and  accustomed  as  of  right  to 
pass  and  repass  with  their  cattle  and  carriages  at  all  times  of  the 
year,  at  their  free  will  and  pleasure,  and  it  having  thereupon  and 
thereby  become  the  duty  of  the  said  Earl  and  the  said  adventurers 
to  construct  and  erect  a  bridge  over  the  said  drain  or  river,  the 
said  bridge  in  said  1st  count  of  the  said  indictment,  and  herein- 
before mentioned,  was  by  them  erected  and  constructed  as  afore- 
said, in  the  same  place  where  the  said  highway,  before  the  making 
of  the  said  drain  or  river,  was  and  had  been  for  all  the  time  last 
aforesaid,  and  as  a  convenient,  fit,  and  usual  means  of  passage  for 
the  subjects  of  the  kings  of  this  realm,  with  their  cattle  and  car- 
riages in,  over,  and  along  the  said  portion  of  the  said  highway  so 
intersected  and  interrupted  by  the  said  drain  or  river  as  aforesaid, 
and  to  enable  them  to  pass  and  repass  as  aforesaid  in,  over,  and 
along  the  said  portion  of  the  said  highway  as  they  otherwise  might, 
would,  or  ought  of  right  to  have  done.  And  the  said  W.  G.  J. 
and  E.  0.  D.  further  say,  that  from  and  after  the  alteration  of  the 
said  highway  in  manner  and  to  the  extent  aforesaid  continually 
hitherto,  the  said  highway  has  been  carried,  and  has  gone,  and  is 
now  carried,  and  now  goes,  unto  and  over  the  said  bridge.  (The 
plea  then  set  out  the  provisions  of  the  act  of  Parliament  incorpo- 
rating the  adventurers  by  the  title  of  the  Governor,  Bailiffs,  and 
Commonalty  of  the  Company  of  Conservators  of  the  Great  Level 
of  the  Fens,  15  Car.  2,  c.  17.)  It  then  proceeded  to  allege  that 
before  and  at  the  time  of  passing  the  said  act  the  said  bridge  existed 
and  formed  part  of  the  works  of  the  Bedford  Level,  and  had  been 
theretofore  until  the  act  maintained  (there  being  no  agreement  to 
the  contrary)  by  the  adventurers;  that  the  said  cut  or  drain  had  been 
beneficial  and  useful  to  the  adventurers  from  and  since  the  making 
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Reg.        thereof,  and  useful  to  the  corporation  from  and  since  its  creation, 

•'•  and  for  drainage ;  and  that  from  and  after  the  passing  of  this  act 

Qp  '      and  thence  hitherto,  the  cut  or  drain  and  the  banks  and  bridge 

Ulk  of  Ely.  haye  been  vested  in  the  corporation,  and  the  said  corporation  have 

Jiepair  of    "iQ'iiita'ined  and  still  maintain  the  said  cut  or  drain  and  banks  for 

bridges.      their  own  profit  as  owners  thereof,  and  of  the  said  lands  so  vested 

in  them  by  the  act,  and  for  the  purposes  of  the  corporation,  and 

the  drainage  of  the  fens ;   and  that  during  all  the  time  aforesaid, 

the  said  corporation  have  continued  and  maintained  and  repaired 

and  amended  the  said   bridge,  and  ought  so  to  do,  as  often  as 

required,  by  reason  of  their  being  the  owners  of  the  lands,  and 

by  reason  of  the  premises ;   and  that  the  inhabitants  of  the  Isle  of 

Ely,  except  the  members  of  the  corporation,  ought  not  to  repair 

or  amend  as  in  the  indictment  mentioned.     Concluding  with  a 

verification  and  prayer  of  judgment.     Demurrer  thereto.     It  is 

unnecessary  to  set  out  any  other  portion  of  the  pleadings. 

The  case  was  argued  during  Michaelmas  vacation,  1 848  (Friday, 
December  8  and  Saturday,  December  9)  before  Lord  Denman, 
C.  J.,  Patteson,  J.,  and  Coleridge,  J. 
Argnmcnt  for  Biggs  Andrews  (with  him  Byles,  Serjt.,  and  Wells),  in  support  of 
the  crown.  ^Jjq  demurrer. — 1.  The  indictment  is  good,  because  the  Isle  of  Ely 
is  to  be  regarded  as  a  '^  shire  or  riding  ^^  within  the  Statue  of 
Bridges.  That  statute  applies  to  any  legalised  division  of  a  county ; 
for  the  statute  of  Anne  (1  Anne,  stat.  1,  c.  18)  uses  the  word 
*'  divisions "  as  synonymous  with  ridings ;  and  the  Statute  of 
Bridges  is  in  affirmation  of  the  common  law  :  (2  Hawk.  lib.  1,  c.  32 ; 
2  Inst.  701 ;  E.  v.  The  West  Riding  of  Yorkshire,  2  East,  850.) 
Therefore,  no  special  allegation  of  the  ground  of  liability  is  neces- 
sary ;  and  the  indictment  is  similar  in  form  to  the  precedents  of 
iudictments  against  the  ridings  of  Yorkshire,  or  the  parts  of  Lindsey 
or  Holland,  in  the  county  of  Lincoln :  R.  v.  Lindsey,  14  East,  317.) 
Nor  was  it  necessary  to  allege  that  the  bridge  had  existed  from 
time  immemorial ;  for  even  new  bridges  are  to  be  repaired  by  the 
county,  if  the  public  use  them :  {R.  v.  The  West  Riding,  2  East, 
342 ;  R,  V.  Glamorganshire,  id,  356,  n.)  R.  v.  Lindsey  was  the  case 
of  a  new  bridge.  [Patteson,  J. — If  the  Isle  of  Ely  is  a  riding 
or  division,  to  which  the  common  law  liability  would  attach,  then 
the  question,  whetherthe  bridge  has  existed  immemorially,  becomes 
unimportant.]  Nor  is  the  indictment  bad  because  it  does  not 
allege  that  the  bridge  was  used  by  the  public  as  of  right,  for  it  lays 
the  want  of  repair  to  be  ad  commune  nocumentum  ;  and  that  is 
enough:  (1  Ventr.  208;  Say.  168,  cited  3  Chit.  Cr.  Law,  570.) 
The  next  objection  to  the  indictment  that  there  is  no' allegation 
that  it  is  not  known  what  hundreds  are  liable,  is  equally  futile. 
The  Statue  of  Bridges  refers  to  that ;  but  the  primary  liability 
at  common  law  is  on  the  county,  and  the  statute  imposes  no  new 
liability.  The  allegation  does  occur  in  some  old  precedents,  but 
has  long  been  omitted.  Lastly,  as  to  the  indictment,  there  was  no 
necessity  to  refer  to  the  statutes,  because  the  Isle  of  Ely  is  in  the 
situation  of  a  county,  and  is  rendered  liable  by  the  general  law  : 
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(7  Will  4,  and  1  Vicfc.  c.  5S,  s.  7.)     Secondly,  assaming  the  Isle  of        Reo. 
Ely  to  be  prima  fade  liable,  the  burden  is  cast  upon  the  inhabi-  .      ''• 
tants  of  showing  their  exemption.     A  county  is  not  exempt  merely  ©p 

because  the  bridge  has  been  recently  built,  nor  because  it  was  built  Islk  of  Ely. 
by  private  individuals  for  their  own  convenience,  and  not  by  the  Re^  of 
county,  if  it  is  used  by  the  county  at  large.  [Coleridge,  J. —  bridges. 
Except  under  the  last  statute.]  By  the  43  Geo.  3,  c.  59,  s.  5,  it 
is  prevented  from  becoming  a  public  bridge  unless  substantially 
built;  but  that  would  be  evidence  under  not  guilty.  Here  the 
prima  faeie  habiUty  is  admitted,  but  answered  by  showing  other 
persons  liable  :  (He  referred  to  J?,  v.  the  West  Riding  of  Yorkshire, 
2,  East,  351 ;  R.  v.  Olamorganshire,  2  East,  366,  n. ;  and  JB.  v.  Kent 
2  M.  &  S.  513.)  The  only  exception  is  where  the  bridge  has  been 
built  by  trustees  for  their  ow^  benefit  under  an  act  of  Parliament, 
which  provides  funds  for  its  repair,  or  where  the  county  is  specially 
exempted  :  (i2.  v.  Oxfordshire,  4  B.  &  0.  194.)  The  cases  of  12.  v. 
Kent  (13  East,  220);  R.  v.  Lindsey  (14  East,  317);  and  R.  v. 
Kerrison  (3  M.  &  S.  526),  are  quite  distinguishable.  This  special 
plea  shows  no  exemption.  First,  it  shows  no  liability  in  the 
adventurers ;  it  does  not  show  what  powers  the  adventures  had, 
nor  what  was  the  authority  given  by  the  commission  of  sewers  under 
which .  they  acted.  [Coleridge,  J. — The  adventurers  made  the 
river  across  a  public  way,  and  so  the  bridge  was  rendered  necessary 
by  their  works :  that  is  like  R.  v.  Lindsey.']  — The  county  says  that  a  Argument  for 
third  person  is  liable,  because  he  built  the  bridge  under  certain  special  the  crown, 
limited  authorities,  without  showing  what  they  were.  [Coleridge, 
J. — The  defendants  may  not  know  what  those  powers  were ;  and 
suppose  even  that  the  s^venturers  exceeded  those  powers,  still,  if 
their  works  rendered  the  bridge  necessary,  they  would  be  liable  to 
repair  it.]  In  R,  v.  Lindsey,  R.  v.  Kent,  and  R.  v.  Kerrison,  the  cut 
was  set  out,  and  power  to  build  the  bridge  expressly  given.  [Lord 
Denman,  C.  J.— The  corporation  of  the  Bedford  Level  is  autho- 
rized to  '^  amend  and  repair  all  bridges,  and  the  same,  if  need  be, 
to  make  new :"  {renovare,)']  If  an  individual  cuts  through  a  high- 
way unlawfully,  he  should  be  indicted  for  a  nuisance ;  if  he  builds 
a  bridge  lawftiUy,  then  he  may  be  indicted  for  non-repair;  but  if 
he  builds  a  bridge  unlawfully,  and  the  public,  instead  of  indicting 
him  for  a  nuisance,  choose  to  use  it,  they  are  bound  to  repair  it. 
Secondly,  even  if  the  adventurers  are  shown  to  have  been  liable, 
the  corporation  of  the  Bedford  Level  are  not  shown  to  be  so. 
[Coleridge,  J. — It  is  said  that  the  act  of  Parliament  vested  this 
bridge  in  the  corporation.]  If  so,  the  plea  is  bad,  because  it  sets 
up  two  things :  first,  a  liabiUty  by  reason  of  the  building  of  the 
bridge ;  secondly,  a  liability  by  reason  of  its  being  vested  in  the 
corporation.  The  plea  ought,  at  all  events,  to  show  that  the  cor- 
poration have  funds  out  of  which  they  can  repair  the  bridge. 
They  may  raise  money  by  taxation  for  the  support,  maintenance, 
and  preservation  of  the  works  of  the  Great  Level,  but  that  applies 
to  drainage  works,  and  there  is  nothing  to  point  to  any  such  work 
as  the  bridge  in  question.     If  there  had  been  any  allegation  that 
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Rko.       this  bridge  formed  part  of  the  works  for  the  drainage  of  the  Great 

'*  Level,  it  miffht  have  been  traversed,  bat  there  is  no  sach  allegation^ 

IxHABmK«  ^^^  ^^^  ^^»  J  ^^^^  ^^^  ^^  ^^^  corporation  has  any  power 

Isle  of  Ely.  to  impose  a  tax  for  the  repair  of  this  bridge.  With  reference  to 
1850.  another  part  of  the  act  of  Parliament  the  plea  does  allege  that  the 
—7-  bridge  formed  parts  of  the  works  of  the  tjreat  Level  (not  saying 
^6^"ei^  for  drainage)^  maintained  by  the  adventurers;  but  that  part  of  the 
act  of  Parliament  relates  only  to  the  power  of  the  commissioners 
to  require  the  corporation  to  make  good  any  damage  done  by  them 
to  bridges  over  navigations ;  and  points  out  a  particular  way  of 
doin^  the  repair.  Non  constat  that  the  corporation  could  raise 
funds  to  meet  the  general  repairs  of  this  bridge :  {B.  v.  Nether^ 
thong,  2  B.  &  Aid.  179;  R.  v.  The  Trustees  of  the  Witney  Roads, 
12  Ad.  &  El.  428;'  R.  v.  Oxfordshire,  4  B.  &  0.  197.)  This  latter 
part  of  the  act  is  important,  however,  aa  showing  that  bridges  are 
not  included  in  the  general  term  '^  works ''  which  is  used  in  the 
first  part.  If  they  were,  the  latter  limited  provisions  as  to  bridges 
would  be  unnecessary.  In  some  cases  it  has  been  said  that  the 
county  is  always  liable  in  such  cases  unless  expressly  excepted ; 
and  that  perhaps  is  the  best  rule ;  for  the  county  can  afterwards 
enforce  its  rights  against  other  parties,  if  there  are  others  liable  to 
contribute  or  to  indemnify  the  county.  Lastly,  a  plea  setting  up 
the  liability  of  others  should  not  traverse  the  liability  of  defendants. 
It  is  traversing  matter  of  law :  {R.  v.  Stoughton,  2  Saund.  159,  c.) 
ArgnmeDt  for  Maude,  contra. — ^First,  the  plea  is  good ;  if  not,  at  all  events  the 
the  defendants,  indictment  is  bad.  The  plea  shows,  first,  the  liability  of  the  adven- 
turers :  and  the  transfer  of  that  liability  to  the  corporation.  It 
also  shows  an  independent  liability  in  the  corporation ;  and  if  it  is 
on  that  account  double,  the  objection  cannot  be  taken  on  general 
demurrer.  1.  It  may  be  admitted  that  the  mere  circumstance  of 
a  bridge  being  built  by  a  private  individual  for  private  purposes  is 
not  enough  to  exempt  the  county  from  the  liability  to  repair  if  it 
is  used  by  the  public ;  but  if  the  bridge  is  necessarily  substituted 
for  an  old  highway  which  has  been  interrupted,  then  the  county  is 
not  liable.  That  reconciles  all  the  decisions :  (Com.  Dig.  Chemin, 
B.  2;  1  Roll.  Abr.  368,  ''Bridges,'^  pi.  2.)  In  R.  v.  Kent 
(2  M.  &  S.  519),  the  authority  of  the  passage  in  Roll.  Abr.  is 
questioned;  but  upon  insufficient  ground.  The  record  set  out 
in  2  M.  &  S.  520,  is  6  Bdw.  2 ;  that  referred  to  in  Rolle  is  8  Bdw.  2. 
A  reference  to  the  record  does  not  show  at  all  events  that  no  such 
point  was  decided  as  is  mentioned  in  Boll.  Abr.  There  is  a  short 
abstract  of  a  record  '^  Hil.  T.  8  Edw.  2"  which  may  be  the  case 
referred  to.  All  the  cases  cited  on  the  other  side  are  cases  in 
which  there  has  been  some  gain  to  the  public ;  either  a  bridge  has 
been  substituted  for  a  ford,  or  a  more  commodious  bridge  built. 
Here  the  public  gets  nothing.  The  bridge  is  substituted  for  the 
old  highway :  {E.  v.  Kerrison,  R.  v.  Linds&y,  R.  v.  Kent,  R.  v. 
Glamorganshire,  cited  supra,)  In  1  Bac.  Abr.  ''  Bridges,"  p.  787, 
there  is  a  rather  different  report  of  R.  v.  Glamorganshire ;  and  it 
is  said  a  public  bridge  must  be  of  ''public  conveniency,"  and  for 
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•' common  good."     (He  also  referred  to  B.  v.  The  West  Biding,        Reo. 
5  Burr,  2594 ;  B.  v.  The  West  Biding,  2  Bl.  685 ;   B.  v.  Bucks,  .      *^- 
12  East,  192;  B.  v.  Lancashire,  2  B.  &  Adol.  813;  2  Wms.  Saund.  '''«^^^;^^''« 
161,  n.)     Tlie  adventurers,  therefore,  are   shown  to  have  been  Isle  op  Ely. 
liable  to  repair  the  bridge;  and  the  statute  (15  Car.  2,  o.  17)        {^^ 
transfers  the  liability  to  the  corporation.     That  is  a  public  act  of        —7* 
Parliament :  and  the  court,  therefore,  may  take  notice  of  any  part     ^i!^„^ 
of  it,  though  not  set  out  in  the  plea :  (Bac.  Abr.  '^  Statute,"  P.)  The 
statute  gives  the  corporation  the  right  to  tax  for  the  maintenance 
of  all  the  works  connected  with  the  drainage  of  the  Great  Level ; 
and  they  are  required  to  amend  all  ways  and  bridges  which  are 
impaired  by  their  works,  and  are  vested  in  them.     The  corporation 
here  made  a  legislative  bargain  with  the  public,  and  are  bound  by 
it.     This  very  bridge  is  vested  in  the  corporation;  how  then  could 
the  defendants    repair  it  ?    They  would  be  trespassers.      The 
intention  of  the  Legislature  obviously  was  to  throw  the  liability 
on  the  corporation.    Whether  the  adventurers  acted  under  suffi- 
cient authority  in  cutting  the  drain  is  immaterial;  for  if  they  were 
trespassers  the  same  conclusion  would  follow;  and  at  all  events  the 
defendants  cannot  be  expected  to  set  out  the  authorities  under 
which  the  adventurers   acted,  the    corporation  being  the  real 
prosecutors:   (2  Wms.  Saund.  410;  Steph.  PI.  310.)     But  the 
recital  of  the  statute  does  show  the  authority  under  which  the 
works  had  been  commenced.    It  is  shown  that  the  adventurers  had  ^'^^T^J  ^^' 
repaired,  and  that  the  corporation  was  to  repair  what  the  adven-   *•  *  "*  *°^'' 
turers  had  repaired.     It  is  not  necessary  to  show  that  the  corpo* 
ration  have  funds.     If  the  view  which  the  defendants  take  of  the 
law  is  correct,  then  this  is  like  a  case  of  liability,  ratione  tenv/rce, 
in  which  it  is  never  necessary  to  show  the  possession  of  funds  or 
the  ability  to  repair.     The  obligation  runs  with  the  land  :  (B.  v. 
The  Eastern  Counties  Bailway  Company,  1 0  Ad.  &  Bl.  531 ;  JB.  v. 
The  Luton  Beads  Trustees,  1  Q.  B.  860;  B.  v.  The  OlerJcenweU 
Improvement  Commissioners,  12  L.  T.  241.)     Here  the  corporation 
are  shown  to  be  still  in  possession  of  the  lands  originally  given  for 
the  purposes  of  the  drainage.     At  all  events  the  want  of  funds  is 
a  matter  to  come  from  the  other  side.    The  plea  is  in  form  correct, 
and  according  to  precedent,  both  in  alleging  that  the  corporation 
of  right  ought  to  repair,  and  also  in  traversing  the  alleged  liability 
of  the  county:  (4  Chit.  Cr.  L.  556 ;  JB.  v.  Kent;  B.  v.  Lindsey  ; 
B.  V.  Ecelesfield,  1  B.  &  Aid.  348;  B.  v.  Nottingham,  2  Lev.  112.) 

The  objection  that  the  plea  is  double  is  not  open  upon  general 
demurrer :  (1  Chit.  PL  663.)  [^ndreti;*.— Stat.  27  EUz.  c.  5,  does 
not  apply  to  criminal  pleading :  (4  Chit.  Cr.  L.  51 7.)]  But  the  plea 
is  not  double.  Nor  is  the  plea  bad  because  it  does  not  allege  an 
immemorial  liability  on  the  adventurers.  It  is  wholly  different  from  a 
pleaof  liability  ratione  tenurce,which  impHes  an  immemorial  liability. 
Here  the  case  of  the  defendants  negatives  such  a  liability  :  (E.  v. 
8toughton,  2  Wms.  Saund.  158,  d;  E.  v.  Hayman,  M.  &  M.  401 ;  B.  v. 
Kerrison,  1 M.  &  S.435.)  But  if  the  plea  is  bad,  so  is  the  indictment, 

Now  as  to  the  indictment,  great  certainty  is  required :  (1  Chit. 
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Reo.        Cr.  Law  172;   Beeches  case,  1  Leach  0.  0.   158.)     None  of  the 
,       ^'  statutes  of  leofails  and  amendments  apply  to  criminal  cases  :  and 

OF  pleading  over  only  cures  an  objection  by  supplying  the  omission 
Isle  OP  Ely.  which  is  the  ground  of  it:  (1  Chit.  C.  L.  666.)  Here  there  is 
1850.  nothing  to  show  that  the  inhabitants  of  the  Isle  of  Ely  are  liable 
—7  to  repair  this  bridge;  if  so,  the  indictment  does  not  properly  charge 
^^dgesf  *^®  liabiUty.  [Lord  Denman,  O.J. — How  was  it  done  in  JB.  v. 
Lindsey  .?]  That  was  a  common  form.  The  three  divisions  of  Lin- 
colnshire are  ancient,  well  known  divisions,  and  may  be  equivalent 
to  "ridings/^  which  are  mentioned  in  the  Statute  of  Bridges.  A 
^  mere  ordinary  division  of  a  county  cannot  be  indicted  in  the  com- 
mon form  as  a  riding  may  :  {B,  v.  Sheffield,  2  T.  R.  106 ;  R.  v. 
Great  Broughton,  5  Burr.  2700.)  The  stat.  7  Will.  4,  and  1  Vict, 
c.  53,  s.  7,  cannot  have  the  effect  of  applying  the  Statute  of  Bridges 
to  the  Isle  of  Ely,  unless  it  applied  before.  It  imposed  no  new 
liability  upon  the  isle  of  Ely  and  removed  no  old  one.  If  the  Isle 
of  Ely  is  indictable,  so  is  the  liberty  of  Ripon  and  other  similar 
districts.  The  word  "  riding  '^  is  said  to  have  been  introduced  to 
meet  the  case  of  Yorkshire  (2  Inst.  702) ;  and  that  is  a  very  diffe- 
rent case.  The  stat.  6  &  7  Will.  4,  c.  87,  in  several  sections  treats 
the  Isle  of  Elv  as  part  of  the  county  of  Cambridge  :  (s.  8,  s.  15.) 
No  charge  of  liability  is  contemplated  by  the  particular  statutes 
relating  to  the  Isle  of  Ely ;  and  the  county  of  Cambridge  may  be 
Argument  for  indictable  though  the  Isle  of  Ely  is  bound  to  contribute.  He 
the  defendantB.  referred  to  Evans  q.  t.  v.  Stevens  (4  T.  R.  462;  1  Bl.  Com.  117, 
Ed.  Col. ;  2  Inst.  701) ;  JB,  v.  Netli^rthong  (2  B.  &  Aid.  179.)  In- 
dependently  of  the  statutes,  it  appears  not  to  have  been  a  county 
palatine,  but  a  royal  franchise  only  (4  Inst.  220) ;  and  the  repairs 
of  bridges  have  been  done  not  by  the  inhabitants  but  by  the  large 
ecclesiastical  houses  within  it :  (Lysons^  Magna  Britannia.)  The 
ancient  machinery  of  levying  county  rates  would  not  be  applicable 
to  such  a  district  as  the  Isle  of  Ely :  (JB.  v.  Pennegoes,  2  B.  & 
C.  166;  23  Hen.  6,  c.  10.)  2.  The  indictment  is  bad  for  not 
showing  that  the  bridge  was  used  of  right.  This  is  a  departure 
from  the  usual  form;  and  the  bridge  may  have  been  usable  at  par- 
ticular periods  only.  An  obstruction  to  be  indictable  must  be  a 
nuisance  to  the  public,  and  would  not  be  a  nuisance  if  it  existed 
only  at  a  time  when  the  public  had  no  right  to  go :  (Archb.  Cr. 
PI.  652 ;  It,  V.  Northampton,  2  M.  &  S.  262 ;  E.  v.  Buckingham, 
4  Campb.  189;  JK.  v.  Devonshire,  Ry.  &  M.  144.)  Lastly,  the 
indictment  does  not  contain  the  usual  negative  averment,  that  it 
cannot  be  known  and  proved  that  any  hundred,  &c.,  is  liable  to 
repair :  (2  Inst.  703 ;  B.  v.  Essex,  Trem.  P.  0.  205.) 
Andrews  in  reply. 

December  9. 
The  second  case  was  argued  by  Peacock  for  the  defendants,  and 
Biggs  Andrews  for  the  Crown;  but  as  the  points  were  the  same  it 
is  not  considered  necessary  to  give  any  further  report.    B,  v.  New 
Sarum  (7  Q.  B.  911),  was  the  only  additional  case  cited. 

Our,  adv.  vult. 
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-  Rbo. 

Judgment.  v. 

PattbsoKj  J. — ^These  were  indictments  against  the  inhabitants  of 
of  the  Isle  of  Ely,  for  the  non-repair  of  two  bridges,  the  one  over  Islb  of  Elt. 
the  old  Bedford  river,  the  other  over  the  new  Bedford  river,  or  One  {^q 
Hundred  Feet  river.  They  were  in  the  same  form,  and  the  two  — 7- 
counts  in  each  varied  from  each  other  only  in  this,  that  one  charged  ^^^^J^ 
the  bridge  as  being  on  a  certain  Qaeen's  highway,  the  other  as 
being  a  common  Queen's  highway.  The  coants  state  the  bridges 
respectively  to  be  in  the  parish  of  Mepal,  in  the  Isle  of  Ely,  in  the 
county  of  Cambridge.  They  negative  their  being  within  any  city 
or  town  corporate,  and  simply  allege,  without  showing  why,  that 
the  inhabitants  of  the  isle  ought  to  repair  them  when  and  so  often 
as  shall  be  necessary,  according  to  the  form  of  the  statute.  There 
is  a  special  plea  to  oach  count  to  which  the  Crown  has  demurred 
specially;  but  as  upon  the  argument  before  us  objection  has  been 
made  to  the  indictment,  it  would  be  more  convenient  to  dispose  of 
that  before  stating  or  considering  the  validity  of  the  pleas.  The 
objection  substantially  relied  on  is,  that  the  inhabitants  of  the  Isle 
of  Ely  are  charged  with  the  duty  of  repairing,  without  showing 
the  grounds  upon  which  such  obligation  is  rested.  The  indictments 
state  that  the  bridges  respectively  are  situate  in  the  parish  of 
Mepal,  in  the  Isle  of  Ely,  in  the  county  of  Cambridge ;  and  they 
are  stated  to  be  ruinous,  against  the  form  of  the  statute,  and  not 
within  any  city  or  town  corjicnte ;  and  then  it  is  alleged  that  the  j^^^  ^^^^ 
inhabitants  of  the  Isle  of  Jljly  ought  to  repair  and  amend,  when 
necessary,  according  to  the  form  of  the  statute.  The  general  prin-  * 
ciple  on  which  the  objection  rests  was  not  disputed,  but  it  was 
alleged  that  it  did  not  apply  in  fact,  because  the  Isle  of  Ely  was 
to  be  judicially  considered  in  the  same  light  as  a  riding  or  division 
of  a  county,  and  so  the  inhabitants  were  chargeable  of  common 
right.  The  Statute  of  Bridges,  22  Hen.  8,  c.  5,  s.  1 ,  which  declares 
the  common  law  liability  as  to  the  repair  of  public  bridges,  uses  the 
words  ''shire  or  riding;''  the  statute  of  Anne,  st.  1,  c.  18,  s.  1, 
professing  to  recite  it,  uses  the  the  terms  ''  counties,  shires,  ridings, 
and  divisions,"  and  as  the  first  two  words  are  clearly  intended 
to  be  used  synonymously,  the  same  intention  seems  to  us  quite 
clear  as  to  the  last  two,  and  the  inference  is,  that  in  the  first  statute 
the  word  ''  riding''  is  not  to  be  restrained  to  districts  called  by  that 
name,  but  that  any  division  of  a  county  which  corresponds  in  its 
definition  to  that  of  a  riding  is  to  be  included  within  it.  Now  it 
appears  from  the  6  &  7  Will.  4,  c.  87,  that  the  Isle  of  Ely  has  a 
separate  commission,  and  clerk  of  the  peace,  a  separate  county  rate, 
and  that  Her  Majesty  may  appoint  a  separate  custos  rotulorum.  This 
statute,  however^  left  its  legal  denomination  uncertain ;  for,  con- 
sistently with  all  these  circumstances,  it  might  have  remained  for 
some  purposes  merely  a  parcel  of  the  county  of  Cambridge ;  but 
by  the  7  Will,  4  and  1  Vi(  t.  c.  53,  s.  7,  it  is  enacted,  ''that  whereas 
doubts  have  arisen  whether  the  Isle  of  Ely  is  included  in  enact- 
ments made  in  several  statutes  respecting  counties,  ridings,  or 
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divisions^  under  sncli  statates  theretofore  passed  or  thereafter  to  be 
passed  the  Isle  of  Ely  shall  be  deemed  and  -taken  to  be  a  division 
of  a  county/*  The  word  "division"  here  cannot  be  reasonably 
understood  merely  of  a  division  for  the  purpose  of  holding  special 
or  petty  sessions^  and  being  used  with  reference  to  a  district  having 
a  separate  custos  rotnlorum^  magistracy^  clerk  of  the  peace^  quarter 
sessions^  and  county  rate^  it  must  be  understood  in  that  larger 
sense  in  which  it  is  equivalent  to  riding.  It  is  therefore  within 
the  statutes  of  1  Anne^  stat.  1^  c.  18^  and  of  Hen.  8 ;  and^  if  so, 
the  common  law  obligation  must  be  held  prima  facie  to  apply  to 
its  inhabitants.  We  think,  therefore,  the  objection  to  the  indict- 
ment fails.  It  may  be  better,  in  considering  the  pleas,  to  take  that 
to  the  1st  count,  in  respect  of  the  old  Bedford  river  bridge,  sepa- 
rately. The  plea  to  the  1st  count,  which  is  in  behalf  of  the  rest 
of  the  inhabitants,  except  the  corporation  of  the  Governor,  Bailiff, 
and  Commonalty  of  the  Company  of  the  Conservators  of  the  Great 
Level  of  the  Fens,  states  that  the  old  Bedford  river  is  an  artificial 
drain  or  river  within  the  said  great  level,  commonly  called  the 
Bedford  level ;  that  it  was  made  for  the  purpose  of  draining  the 
great  level  by  adventurers,  owners  of  land  within  the  level,  for 
their  own  benefit  and  convenience,  and  under  certain  powers 
vested  in  them  by  the  commissions  of  sewers  before  thou  granted, 
and  other  powers  in  them  vested ;  and  that  under  the  same  powers 
they  erected  the  bridge  in  question  over  the  said  drain,  and  not 
upon  the  ancient  course  of  any  stream  or  river,  no  bridge  being 
there  before,  or  required  there ;  but  the  said  drain  having,  at  the 
time  of  making  it,  intersected  and  rendered  wholly  impassable  a 
certain  public  highway  then  existing,  over  which,  immemorially 
until  the  time  of  the  making  of  the  drain,  all  the  liege  subjects 
had  used  to  pass  as  of  right  with  their  cattle  and  carriages  at  all 
times ;  and  it  therefore  having  become  the  duty  of  the  adventurers 
to  construct  a  bridge,  the  said  bridge  was  by  them  constructed 
where  the  highway  had  been ;  and  that  from  and  after  the  altera- 
tion of  the  highway  in  manner  and  to  the  extent  aforesaid,  the  said 
highway  had  been  carried,  and  is  now  carried  upon,  and  goes  over 
the  said  bridge.  The  plea  then  goes  on  to  state  that  after  the 
making  of  the  said  drain,  and  construction  of  the  said  bridge,  the 
said  corporation  was  created  by  act  of  Parliament,  and  the  said 
drain  or  river,  its  banks^  the  said  bridge,  and  divers  large  quantities 
of  land,  parcel  of  the  said  great  level,  being  the  same  which  the 
adventurers  were  before  mentioned  as  being  the  owners  of,  and  for 
the  purpose  of  draining  which  the  said  drain  was  made,  were  vested 
in  the  said  corporation.  The  plea  then  sets  out  the  recitals  and 
clauses  of  the  act  of  Parliament,  by  which  it  appears  that  the  Earl 
of  Bedford  was  to  have  95,000  acres  of  the  grounds  to  be  drained 
for  his  recompense,  with  convenient  highways  and  passages  to  the 
same,  and  the  new  rivers,  cuts,  and  drains  which  should  be  made, 
and  the  banks  and  the  forelands  in  the  inside  thereof,  not  exceed- 
ing sixty  feet  in  breadth ;  and  that  the  corporation  were  empowered 
to  lay  and  levy  taxes  on  the  95,000  acres  only  for  the  support. 
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maintenanoe  and  preservation  of  the  levels  and  to  do  all  other  things        Rk«. 
in  order  to  the  support  of  the  same,  and  the  works  made  or  to  be  *• 

made ;  and  that  83,000,  part  of  the  95,000  acres,  with  the  said  ways,  *"»^|^^^"" 
passages,  new  rivers,  cats,  drains,  banks,  and  forelands,  the  said  Islb  or  Elt 
old  Bedford  river,  with  the  banks  thereof  included,  should  be  thereby        j*^ 
vested  in  the  said  corporation,  in  trust,  nevertheless,  for  the  said        -— ^ 
Earl  and  adventurers  in  fee.     The  plea  then  shows  tluit  by  the  said     ^^S^d^  ^^ 
act  a  certain  court  of  commissioners  was  created  for  hearing  and  ^' 

determining  complaints  occasioned  by  the  draining  and  maintaining 
of  the  level ;  or  in  case  the  adventurers  or  the  corporation  should 
do  auy  act  to  the  prejudice  of  the  local  navigation,  or  whereby 
such  &ove  ways  or  bridges  within  or  without  the  said  level  as  had 
been  made  by  the  adventurers,  and  had  been  maintained  by  them, 
should  be  interrupted,  obstructed,  and  made  worse,  such  obstruc- 
tions and  injuries  should  be  removed,  and  repaired  at  the  cost  of 
the  corporation ;  and,  in  case  of  their  failure,  by  taxation  of  the 
said  95,000  acres,  and  the  money  so  raised  to  be  expended  in  pre- 
serving and  keeping  the  said  navigation,  and  maintaining  the  same 
according  to  the  true  intent  and  meaning  of  the  said  act  of  Parlia- 
ment.    The  plea  then  alleges  that  the  said  bridge  having  been 
erected  and  rendered  necessary  as  aforesaid,  formed  part  of  the 
works  of  the  said  great  level,  and  had  been,  continually  to  the 
passing  of  the  act,  maintained  by  the  said  adventurers  :  that  the 
drain  had  been  and  is  very  useftd  to  the  adventurers  and  corpora- 
tion respectively  for  the  draining  of  the  great  level,  and  has  been  j^^ 
and  is  maintained  for  their  own  use  and  benefit,  and  for  the  fur- 
thering of  their  purposes;  and  that  since  the  act  of  Parliament 
the  drain,  together  with  the  banks  thereof,  and  the  bridge,  have 
been  respectively  vested  in  the  said  corporation,  and  the  corpora- 
tion has  maintained  and  continued  the  drain  and  the  banks,  and 
still  do,  for  their  own  use  and  benefit  as  the  owners  thereof,  and 
of  all  the  lands  vested  in  them,  and  for  the  furthering  the  purposes 
of  the  said  corporation,  and  during  all  the  time  aforesaid,  have 
continued  and  maintained  the  said  bridge,  and  repaired  the  same, 
and  been  liable  to  and  of  right  ought  to  have  repaired  the  same,  and 
still  of  right  ought  so  to  do  by  reason  of  the  premises  in  the  plea 
respectively  mentioned  and  referred  to.  As  the  1st  count  has  shown 
the  defendants  liable  prima  fade,  the  question  on  this  plea  will  be, 
whether  it  shows  any  other  parties  really  liable ;  unless  it  does, 
the  j>rf7iid/acte  liability  will  not  have  been  displaced.     Now,  the 
plea  shows  a  highway  interrupted,  and  an  artificial  drain  or  river 
made  across  it  for  the  use,  profit,  and  advantage  of  the  adventurers; 
the  necessity  for  a  bridge   thereby  created,  and  the  bridge  in 
consequence  constructed  on  the  line  of  the  former  highway  by 
them,  and  the  former  highway  thenceforward  and  now  carried  upon 
the  bridge.     It  then  states  the  creation  of  the  corporation  by  act 
of  Parliament,  whom  it  afterwards  identifies  with  the  adventurers 
in  the  relation  of  trustees  and  cestui  que  trust ;  and  it  alleges,  that 
by  the  same  authority  the  drain  or  river,  with  its  banks,  the  bridge, 
and  a  large  quantity  of  land,  for  the  purpose  of  draining  which  the 
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Rxo.        drain  had  been  made,  were  vested  in  the  corporation.     To  go  no 
**  further  with  the  plea^  the  facta  now  stated  seem  to  ns  to  distin- 

"""^o"^"™  guish  this  case  from  many  that  were  relied  on  in  the  argument  for 
I8I.B  OF  Ely.  the  Crown.     The  general  rule  may  be  considered  to  have  been 
1850        established  with  regard  to  bridges  built  before  the  43  Geo.  8,  c.  59, 
—^'       at  least  from  the  time  of  Bex  v.  The  West  Riding  (5  Burr.  2598), 
^SridoJ^    ^y  *^®  words  of  Aston,  J.,  that  ^'  if  a  man  builds  a  bridge,  and  it 
'       becomes  useful  to  the  county  in  general,  the  county  shall  repair 
it/^     In  the  case  by  the  same  name  in  2  East,  342,  this  rule  was 
held  to  apply  to  the  case  of  a  bridge  first  built  by  the  trustees  of 
a  turnpike  road,  where  no  bridge  had  been  before,  over  a  natural 
rivulet :  the  bridge  was  of  public  utility,  and  Lord  Ellenborough 
assumed  that  the  trustees  had  authority  to  build  it,  and  they  had 
power  to  levy  tolls  for  the  repair  of  th^  road,  but  there  were  no 
funds  specifically  provided  for  the  repair  of  the  bridge,  and  the 
trustees  were  not  personally  liable.     Where,  however,  a  navigation 
company  were  authorized  to  take  or  alter  the  old  highway  for 
their  own  purposes,  only  upon  condition  of  leaving  another  as  good 
in  its  room,  and  the  company,  deepening  a  ford  which  had  been  a 
highway,  so  as  to  render  it  impassable,  had  made  a  bridge  neces- 
sary, and  accordingly  built  it,  this  court  held  the  condition  to  be  a 
continuing  one;    that  the  company  were  bound  perm  mently  to 
keep  the  highway  as  good  for  the  public,  and  so  to  keep  the  bridge, 
which  was  the  substituted  highway,  in  repair  [Rex  v.  Kent,  13  East, 
220) ;  and  though  there  are  some  slight  difiereuces  between  the 
Judgment.        f^^^g  ^f  ^y^^^  ^^^^  ^^^  those  of  Rex  V.  Liudsey  (14  East,  317),  yet 

the  principle  of  decision  was  substantially  the  same,  anC  the  latter 
may  be  considered  a  full  confirmation  of  the  former  decision.  These 
cases  proceeded  on  the  particular  circumstances  of  each  respec- 
tively, as  is  manifest  from  the  judgment  of  the  court  in  Rex  v.  Kent 
(2  M.  &  S.  513),  where  individuals  had,  for  their  own  profit, 
erected  a  mill,  deepened  a  ford  and  highway  in  a  part  of  the  stream 
above  it,  so  as  to  render  it  impassable,  and  then,  in  discharge  of 
the  consequent  duty,  erected  a  bridge  over  the  stream  at  the  same 
place,  which  thenceforward  they  had  repaired.  There  the  court 
held  that  the  general  rule  applied.  There  was  neither  piescription 
nor  reason  of  tenure  to  fix  the  burthen  on  the  mill-owncT,  and  by 
reason  of  this  and  the  public  utility  of  the  bridge,  the  CDunty  was 
bound  to  repair.  This  case,  of  course,  was  much  pressed  on  behalf 
of.  the  Crown,  and  on  behalf  of  the  defendant  this  autl verity  was 
questioned.  Lord  Ellenborough,  in  delivering  the  judgmc^nt,  seems 
to  admit  that  that  was  a  decision  contrary  to  the  case  in  1  BoUe's 
Abridg.  368,  '^  Bridges,*'  pi.  2,  but  states,  that  on  reference  to  the 
record,  Bolle  appeared  not  to  have  been  warranted  in  tho  abstract 
given  by  him ;  indeed  that  no  such  question,  as  he  supposed,  had 
been  raised  or  decided  in  it.  Considering  the  great  learning  and 
accuracy  of  EoUe,  and  the  greater  familiarity  which  he  undoubtedly 
had  vdth  ancient  records  than  could  be  expected  of  the  court  in 
Lord  EUenborough's  time,  so  entire  a  Blunder  as  is  chai*ged  upon 
him  may  well  excite  surprise,  and  it  was  pointed  out  by  Mr.  Maude, 
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for  the  defendants^  that  whei^eas  BoUe  refers  to  a  record  of  the        Bkg. 
8  Edw.  2,  the  roll  examined  by  the  court  (from  which  an  extract  ** 

is  given  in  2  M.   &   S.  520)  is  of  6  Edw.  2,  and  the  result  of  ^^^^J""^ 
his  industrious  research  leaves  it  very  questionable  whether  the  Uhn  op  Elt. 
court,  in  Rex  v.  Kent,  did  successfully  dispose  of  the  anthority  in        {^ 
Bolle,  who,  it  is  to  be  observed,  adds  to  his  citation,  "  and  it  is  now        —7 
repaired  by  London  which  hath  the  mill,"  spealring  of  it,  we  appre-     ^^^^g^ 
hend,  as  a  fact  within  his  own  knowledge,  and  certeinly  attributing 
the  continued  repair  by  the  city  of  London  to  their  ownership  of 
the  mill.    I  should  say,  on  looking  further  into  it,  that  it  does  appear 
there  were  some  proceedings  in  the  6  Edw.  2,  certainly,  on  the 
subject,  and  there  were  other  proceedings,  it  seems,  in  the  8  &  9 
Edw.  2,  and  some  confusion  might  very  likely  result  from  this.     It 
would  be  safer,  therefore,  perhaps,  to  rely  neither  on  the  case  in 
RoUe  nor  on  the  mere  decision  in  Rex  v.  Kent,  further  than  as  a 
general  affirmance  of  the  general  rule ;   but  in  a  later  case,  that  of 
Rex  V.  Kerrison  (3  M.  &  S.  526),  where  a  navigation  company,  for 
the  purposes  of  the  navigation,  and  by  virtue  of  their  statutory 
power,  made  a  navigable  cut  across  a  highway,  rendering  it  im- 

Eassable ;  and  a  bridge  was  built  across  the  cut  (it  was  not  proved 
y  whom),  neither  necessary  or  useful  to  the  navigation,  but  from 
time  to  time  repaired  by  the  company,  necessary  to  the  public,  and 
used  by  the  pubUc,  but  never  repaired  by  the  county :  the  court 
held  that  the  owners  of  the  navigation  were  liable  to  the  repair, 
though  no  tolls  were  paid  in  respect  of  passing  the  bridge,  and  no  . 
funds  for  its  maintenance  were  distinctly  found  to  exist ;  and  they  ^^ 
proceeded  on  the  same  principle  which  had  decided  the  cases  in 
13  &  14  East.  That  principle  seems  to  be  this — undoubtedly  a 
just  one— that  where  the  act  making  the  bridge  necessary,  though 
authorized  to  be  done,  interferes  with  a  public  right,  and  is  done 
primarily  for  private  purposes  and  the  public  user,  from  which  the 
public  benefit  is  inferred,  is  to  be  referred  only  to  the  act,  because 
made  necessair  by  it,  the  public,  indeed,  having  only  the  same 
convenience  which  they  had  before,  the  authority  to  do  the  act  is 
conditional  only,  equally  whether  the  condition  be  expressed  or 
implied ;  and  the  condition  also  is  in  both  cases  continuing,  so  long 
as  the  act  continues  whereby  the  public  right  is  interfered  with ; 
and  as  the  obligation  here  insisted  on  arises  from  the  party's  own 
act,  which  would  be  unlawful  unless  such  obligation  were  complied 
with,  the  case  steers  clear  of  any  consideration  as  to  the  existence 
of  funds,  for  the  party  bringing  the  duty  upon  himself  for  his  own 
purposes  cannot  object  the  want  of  funds  for  the  performance  of 
it.  It  appears  to  us  that  when  the  adventurers  first  cut  the 
drain,  and  interrupted  the  public  highway,  that  act,  however 
authorized  by  Commissions  of  Sewers^  or  other  powers  vested 
in  them,  was  done  for  their  own  use,  benefit,  and  convenience, 
and  could  be  legal  only  on  the  condition  of  substituting  another 
highway,  which  could  be  only  by  a  bridge,  as  convenient  for 
the  public  as  the  old  one;  and  that  public  were,  in  truth,  no 
gainers  by  the  change;   they  were,  by  the  hypothesis,  merely 
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1850. 

Rtpair  of 
bridges. 


Bso.        placed  in  the  same  situation  as  before^  and  the  condition  which  was 
,       ^'  necessary  to  lesfalize  the  first  cuttine:  of  the  drain  was  and  is  a  con- 

OP  tinning  one ;  the  instant  it  is  broken  the  indefeasible  rights  of  the 

I8I.B  OP  Ely.  public  revive,  and  the  cut  becomes  a  nuisance.  We  think,  there- 
tore,  that  the  plea  is  in  substance  good,  and  that  the  facts  it  dis- 
closes clearly  distinguish  it  from  the  case  Rex  v.  Oxfordshire  (4  B. 
&  C.  194),  where  the  bridge  was  built  by  the  trustees  of  the  turn- 
pike road  for  public  purposes  only.  There  is  another  fact  in  this 
case  which  does  not  appear  distinctly  found  in  any  of  the  decided 
cases,  namely,  that  the  cut,  the  banks  and  the  bridge,  are  all 
expressly  vested  in  the  corporation  by  statute,  and  this  is  relied  on 
by  the  counsel  for  the  Crown  as  malong  the  plea  double.  But  we 
think  it  is  not  set  up,  nor  could  be,  as  alone,  of  power  to  throw 
the  liability  on  the  corporation,  and  therefore  that  it  does  not  open 
the  plea  to  the  objection  of  duplicity ;  at  the  same  time  we  by  no 
means  say  that  it  is  an  unimportant  fact  in  addition  to  the  others 
on  which  we  mainly  rely.  The  ground  on  which  we  decide  as  to 
this  plea  makes  it  unnecessary  to  consider  some  other  objections 
which  applied  to  other  parts  of  it  than  those  on  which  we  rely. 
No  distinction  was  made  between  the  second  and  first  plea,  and 
our  judgment  will  be  for  the  defendants  as  to  the  old  Bedford  river 
bridge.  The  same  judgment  will  be  given  in  the  second  indict- 
ment. Judgment  for  the  defendunts. 


COMMISSION  OP  OYER  AND  TERMINER,  AND 
GENERAL  GAOL  DELIVERY  FOR  THE  COUNTY 
OF  THE  CITY  OF  DUBLIN. 

December  23,  28,  and  29,  1848,  and  January  4,  1849. 

(Before  Pebbin,  J.,  and  Richabds,  B.) 

Req.  v.  ChabuliBS  Gavan  Dufft.  (a) 

Indictment — Demurrer — 11  ^12  Vict  c,  12  —  DupUdty — Overt  acts — 
Inuendo — Bepii^gnancy — Allowing  demurrer  as  to  apart  of  a  count. 

The  prisoner  was  indicted  in  six  counts  under  the  statute  11  ^  12   Vict. 

c.    12.       ITie   1st   count  charged  tliat  he,  on  the  Srd    day   of  June 

feloniously    did    compass,    i'C,    to    deprive  and   depose    our    Lady  the 

Queen,  from  the  style,  honour,  and  royal  name  of  the  imperial  crown 

oj  the  United  Kingdom ;    and  the  said  felonious  compassing,  jv.,  then  and 

(a)  Reported  by  W.  St.  Lkqbb  Babimotom,  Esq.,  Burrister-aULaw. 
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there  feloniously  did  express j  uttei\  and  declare,  by  then  and  there  feloniously         Reg. 
publishing  a  certain  printing  in  a  certain  public  newspaper  called  "  The  v. 

Nation/'  which  said  pointing  is  entitled  '*  The  Business  of  To^/*  ^"^  Gavan "duffy 

contains  among  other  things,  according  to  the  tenor  and  effect  following,  that         

is  to  say,  jrc,  (setting  out  a  portion  of  the  article),  and  in  another  part         1849. 
thereof  according  to  the  tenor  and  effect  following,  that  is  to  say,  jrc,  {setting     Crownnnd 
out  another  portion  of  the  same  article.)    And  the  said  felonious  compassing,     Govemmeni 
iv.,  he  the  said  Charles  Qavan  Duffy  afterwards,  4'C,,  on  the  17  th  day  of  Security  Ad- 
June,  in  the  said  Wth  year,  ^c,  did  Jurther  feloniously  express,  utter,  and     t^tdictmmi, 
declare,  by  then  and  there  feloniously  publishing  a  certain  other  pinnting  in 
one  other  mmber  of  the  said  public  newspaper  called  "  The  Nation,'*  which 
said  last  mentioned  printing  is  entitled  "  The   Uses  of  the  Union,'*  and 
contains,  among  other  things,  according  to  the  tenor  and  effect  following,  that 
is  to  say,  4rc.  (setting  out  a  part  of  the  second  article  and  so  on)  charging 
the  publication  of  other  articles,  and  setting  out  portions  of  them.     The  2nd 
count  charged  that  the  said  C.  G.  D.,  4rc.,  on  the  Srd  June,  ^c,  feloniously 
did  compass,  ^c,  to  deprive  and  depose  the  Queen;  and  the  said  last- 
mentioned  felonious  compassing,  ^.,  did  then  and  there  feloniously  express, 
utter,  and  declare  by  divers  overt  acts  and  deeds  hereintrfter  mentioned,  that 
is  to  say,  in  order  to  perfect,  fulfil,  and  bring  to  effect  his  most  evil  and 
wicked  felony  and  felonious  compassing,  ^.,  he  the  said  C.  O.  D.,  on  the 
Srd  day  of  June,  4rc.,  did  feloniously  publish  in  a  certain  other  number  of 
a  certain  other  public  newspaper  called  "  The  Nation,"  a  certain  other 
printing  of  and  concerning  a  certain  other  treasonable  revolution  by  him 
the  said  C.  O.  D,  then  and  there  feloniously  devised  and  intended  to  be 
carried  into  ejfect  by  force  of  arms,  and  by  traitorously  levying  war  against 
our  said  Lady  the  Queen,  and  to  deprive  and  depose  our  said  Lady  the  Queen, 
ire.,  and  of  and  concerning  the  said  war  intended  to  be  levied  as  aforesaid, 
which  said  last-mentioned  printing  is  entitled  "  The  Business  of  To-day," 
and  contains  among  other  things  according  to  the  tenor  and  effect  following, 
that  is  to  say  {selecting  a  portion  of  the  article  as  in  the  \st  count),  and 
further  to  fulfil,  perfect,  and  bring  into  effect  his  said  last-mentioned  most 
evil  and  wicked  felony  and  felonious  compassing,  4rc.,  he  the  said  C.  G.  D., 
afterwards,  jrc.,  and  on  the  17 th  day  of  June,  in  the  year,   4rc.,  **  did 
feloniously  publ&h  in  one  other  number  of  the  said  public  newspaper 
called  '  The  Nation,*  a  certain  other  printing,"  jrc.,  setting  out  a  portion  of 
the  article  entitled  ''  The  Uses  of  the  Union,"  and  then  proceeding  as  in  the 
1st  count. 

The  Srd  and  ^th  counts  were  similar,  respectively,  to  the  1st  and  2nd,  but 
setting  out  the  publications  as  overt  acts.  The  bth  count  charged  that  the 
prisoner,  on  the  drd  of  June,  in  £^11^  year  of  the  Queen  feloniously  did 
further  compass,  ^,,  to  deprive  and  depose  the  Queen,  and  the  said  last- 
mentioned  compassing,  4rc.,  did  then  and  there  feloniously  express,  ^.,  by 
divers  overt  acts  and  deeds  hereinafter  mentioned,  thai  is  to  say,  in  order  to 
fulfil,  4rc.,  his  most  evil  and  wicked  felony,  ^c,  he,  the  said  C.  O.  D,,  on 
the  said  3rd  day  of  June,  in  the  said  llthyear  of  the  reign  aforesaid,  and 
on  divers  other  days  and  times  after  the  said  3rd  day  of  June,  to  wit,  ^c. 
(setting  out  the  dates  of  the  publications),  feloniously  did  publish  divers  other 
printings  in  divers  numbers  of  a  certain  public  newspaper,  called  **  The 
Nation"  of  which  he  the  said  C.  G,  D,  was  the  proprietor  and  publisher  ; 
and  also  divers  other  writings  of  him  the  said  C.  O.  D.,  ^c,  the  said  last- 
mentioned  printings  and  writings  containing,  amongst  other  things,  incite- 
tnents,  encouragements,  jv.,  to  the  Uege  subjects,  4rc.,  in  that  part  of  the 
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Bbo.  United  Kingdom  of  Great  Britain  and  Ireland  called  Ireland,  against  our 

*•  said  Sovereign  Ladi/  the  Queen  to  rise  and  rebel,  and  treasonably  to  depose 

Gav^Dufft       ^^^  ^^^  Sovereign  Lady  the  Queen  from  the  style,  j-c,  of  the  imperial 

—       '      crown  of  the  United  Kingdom,  against  the  form  of  iJie  statute,  4rc.,  and 

1849.  against  the  pexxce,  ^c.     The  %th  count,  which  was  simlar  in  form,  charged 

Crown  and        ^  intent  to  be  to  levy  war. 

Government    Held,  that  the  felonious  publishings  averred  in  the  first  four  counts  were 
Securitif  Act —      sufficiently  charged,  and  that  it  was  not  necessary  to  set  out  verbatim  the 
Indictment.        entire  of  the  printings  or  writings  therein  referred  to ; 

Held  also,  that  the  counts  were  not  double,  by  reason  of  several  distinct 

publications  being  charged  in  each  count : 
And  that  publications  were    well    laid  as    "overt  acts'*    of  the  felony 

charged: 
Held  also,  that  as  the  intention  charged  against  the  prisoner  was  plainly 
expressed  by  the  printings  themselves,  as  set  out  in  the  indictment,  no 
colloquium  or  inuendo  was  necessary : 
And  also,  that  those  portions  of  the  count  which  charged  the  expression  of  a 
felonious  compassing  on  the  Srd  of  June,  by  publications  on  days  subsequent 
to  tliat  date  were  insensible  and  repugnant.  But  that  those  overt  acts 
which  were  ill  laid  might  be  rejected  without  vitiating  the  remaining  portions 
of  the  counts: 

THE  court  haying  pronoanced  judgment  of  respondeat  ouster 
upon  two  pleas  of  abatement,  which  had  been  pleaded  by 
the  prisoner  (see  pp.  172-190,  ante),  the  prisoner  was  now  again 
called  upon  to  plead  to  the  indictment. 

The  1st  count  of  the  indictment  stated,  that  the  jurors  for  our 
Lady  the  Queen  upon  their  oath  present  that  C.  G.  D.,  after  the 
passing  of  an  act  of  Parliament  made  and  passed  in  the  1 1th 
year  of  the  reign  of  our  sovereign  Lady  Queen  Victoria,  on  the 
3rd  day  of  June,  &c.,  feloniously  did  compass,  imagine,  invent, 
devise  and  intend  to  deprive  and  depose  our  Lady  the  Queen  from 
the  style,  honour,  and  royal  name  of  the  imperial  crown  of  the 
United  Kingdom,  and  the  said  felonious  compassing,  imagination, 
invention,  device,  and  intention,  he  the  said  C.  G.  D.,  then  and 
there  feloniously  did  express,  utter  and  declare,  by  then  and  there 
feloniously  publishing  a  certain  printing  in  a  certain  number  of  a 
certain  public  newspaper  called  The  Nation,  which  said  printing  is 
entitled  ''The  Business  of  To-day,' '  and  contains,  among  other 
things,  according  to  the  tenor  and  effect  following,  that  is  to  say,  &c. 
(setting  out  one  portion  of  the  article  complained  of) ;  and  in 
another  part  thereof,  according  to  the  tenor  and  effect  following, 
that  is  to  say  (setting  out  another  portion  of  the  same  publication) ; 
''  and  the  said  felonious  compassing,  imagination,  invention,  device 
and  intention,  he,  the  said  C.  G-.  D.,  afterwards;  and  after  the 
passing  of  the  said  act  of  Parliament  so  passed,  &c.,  on  the  17th 
day  of  June,  in  the  said  11th  year  of  the  reign  aforesaid,  at, 
&c.,  did  further  feloniously  express,  utter  and  declare,  by  then 
and  there  feloniously  publishing  a  certain  other  printing  in  one 
other  number  of  the  said  pubUc  newspaper  called  The  Nation, 
which  said  last-mentioned  printing  is  entitled  ''  The  Uses  of  the 
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tTnion/'  and   contains,   among  other   things,  according   to  the        Rso. 
tenor  and  effect  following,  that  is  to   say,  &c.   (setting   out   a     ^   ^' 
portion  of  the  second  publication),  throughout  the  remainder  of  qavan  Dufft 
the  publication.  — 

The  2nd  count  stated^  that  the  said  C.  G.  D.,  after  the  passing  _' 
of  the  said  act,  Ac,  on  the  3rd  day  of  June,  &c.,  feloniously  did  Or^um  and 
further  compass,  imagine,  invent,  devise,  and  intend  to  deprive  and  s^^jTao-^ 
depose  our  said  Lady  the  Queen  from  the  style,  honour,  and  royal  indktmmt, 
name  of  the  imperial  crown  of  the  United  Kingdom;  and  the  said 
last-mentioned  felonious  compassing,  imagination,  invention,  device 
and  intention  did  then  and  there  feloniously  express,  utter,  and 
declare,  by  divers  overt  acts  and  deeds  hereinafter  mentioned,  that 
is  to  say,  in  order  to  fulfil,  perfect  and  bring  into  effect  his  most 
evil  and  wicked  felony  and  felonious  compassing,  imagination, 
invention,  device  and  intention,  last  aforesaid,  he,  the  said  G.  G.  D., 
on  the  said  3rd  day  of  June^  in  the  11th  year  of  the  reign,  at, 
&c.,  did  feloniously  publish  in  a  certain  other  number  of  a  certain 
other  public  newspaper  called  The  Nation^  a  certain  other  printing 
of  and  concerning  a  certain  other  treasonable  revolution  by  him, 
the  said  C.  G.  D.,  &c.,  then  and  there  feloniously  devised  and 
intended  to  be  carried  into  effect  by  force  of  arms,  and  by  traitor- 
ously levying  war  against  our  said  Lady  the  Queen,  and  to  deprive 
and  depose  our  said  Lady  the  Queen  from  the  style,  honour,  and 
royal  name  of  the  imperial  crown  of  the  United  Kingdom,  and  of 
and  concerning  the  said  war  so  intended  to  be  levied  as  aforesaid, 
which  said  last-mentioned  printing  is  entitled  '^  The  Business  of 
To-day ,''  and  contains,  among  other  things,  according  to  the  tenor 
and  effect  following,  that  is  to  say  (setting  out  the  publication  as 
in  the  first  count) ;  and  further  to  fulfil,  perfect  and  bring  into 
effect  his  said  last-mentioned  most  evil  and  wicked  felony  and  felo- 
nious compassing,  ims^nation,  invention,  device  and  intention, 
aforesaid,  he,  the  said  C.  G.  D.  afterwards,  and  after  the  passing  of 
the  said  act,  and  on  the  17th  day  of  June,  in  the  year,  &c.,  at,  &c., 
did  feloniously  publish  in  one  other  number  of  the  said  public 
newspaper  called  The  Nation,  a  certain  other  printing  of  and  con- 
cerning a  certain  treasonable  revolution  by  him,  the  said  C.  G.  D., 
&c.,  then  and  there  feloniously  devised  and  intended  to  be  carried 
into  effect,  in  order  to  deprive  and  depose  our  said  Lady  the 
Queen,  from  the  style,  honour,  and  royal  name  of  the  imperial 
crown  of  the  United  Kingdom,  which  said  last-mentioned  printing 
is  entitled  '^  The  Uses  of  the  Union,''  and  contains,  among  other 
things,  according  to  the  tenor  and  effect  following,  that  is  to 
say,  &c.  (setting  out  another  portion),  and  so  on  through  the 
remainder  of  the  publication.  The  3rd  count  was  similar  to 
the  1st,  and  the  4th  to  the  2nd,  but  stating  the  publications  as 
overt  acts. 

The  5th  count  stated  '^  that  the  said  G.  G.  D.,  after  the  passing 
of  the  said  act  of  Parliament,  made  and  passed  in  the  11th 
year  of  the  reign  of   our  said   Sovereign  Lady  Queen  Victoria, 
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Rko.        entitled  An  Act  for  the  Better  Security  of  the  Crown  and  Oovemment 

••  of  the   United  Kingdom,  on  the   3rd  day  of   Jane^  in   the  11th 

Gavak  Duffy.  y^S'^  of  the  reign  of   our  said  Sovereign  Lady  Queen  Victoria, 

—        with  force  and   arms^  vrithin  the  United   Kin^dom^  at  the  said 

'       parish  of  St.  Thomas^  in  the  county  of  the  city  of  Dublin  aforesaid. 

Crown  ami  feloniously  did  further  compass,  imagine,  invent,  devise,  and  intend 
s^^^^Taci--  ^  deprive  and  depose  our  said  Lady  the  Queen  from  the  style. 
Indictment,  houour,  and  royal  name  of  the  imperial  crown  of  the  United 
Eangdom,^'  and  the  said  last-mentioned  felonious  compassing,  ima- 
gination, invention,  device  and  intention,  did  then  and  there 
feloniously  express,  utter  and  declare,  by  divers  overt  acts  and 
deeds  hereint^er  mentioned,  that  is  to  say,  in  order  to  fulfil, 
perfect  and  bring  to  effect,  his  most  evil  and  wicked  felony,  and 
felonious  compassing,  imagination,  invention,  device  and  intention 
aforesaid,  he,  the  said  C.  6.  D.,  on  the  said  third  day  of  June,  in 
the  said  eleventh  year  of  the  reign  aforesaid,  and  on  divers  other 
days  and  times  after  the  said  3rd  day  of  June,  to  wit,  on  the  17th 
day  of  the  same  month  of  June,  in  the  11th  year  of  the  reign 
aforesaid,  on  the  24th  day  of  the  same  month  of  June,  in  the  12th 
year  of  the  reign  aforesaid;  on  the  1st  day  of  July  then  next 
following,  on  the  8th  day  of  the  same  month  of  July,  on  the  15th 
day  of  the  same  month  of  July,  on  the  22nd  day  of  the  same 
month  of  July,  and  on  the  29th  day  of  the  same  month  of  July, 
in  the  12th  year  of  the  reign  aforesaid,  at,  Ac,  feloniously  did 
publish  divers  other  printings  in  divers  numbers  of  a  certain  public 
newspaper  called  The  Nation,  of  which  he  the  said  C.  G.  D.  then 
and  there  was  the  proprietor  and  publisher,  and  also  divers  other 
writings  of  him  the  said  C.  6.  D.,  by  him  then  and  there  written, 
the  said  last-mentioned  printings  and  writings  containing,  amongst 
other  things,  incitements,  encouragements,  advices,  and  exhor- 
tations to  the  liege  subjects  of  our  said  I^dy  the  Queen  in  that 
fart  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  called 
reland,  against  our  said  Sovereign  Lady  the  Queen  to  rise  and 
rebel,  and  treasonably  depose  our  said  Sovereign  Lady  the  Queen, 
from  the  style,  honour,  and  royal  name  of  the  imperial  crown  of 
the  United  Kingdom,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  said  Lady  the 
Queen,  her  crown  and  dignity. 

The  6th  count  was  similar  to  the  5th,  but  alleging  the  intent 
to  be  to  levy  war. 

To  each  count  in  this  judgment  the  prisoner  demurred.  Joinder 
in  demurrer  on  the  part  of  the  Crown. 

Sir  Oolman  O'Loghlen,  in  support  of  the  demurrer. — The  indict- 
ment contains  six  counts,  but  in  effect  they  only  amount  to  three, 
for  the  1st  and  3rd  are  similar  in  form,  and  so  are  the  2nd  and  4th 
and  the  5th  and  6th  only  laying  different  intents.  All  these  counts 
are  bad.  This  is  the  first  time  a  demurrer  has  arisen  on  the  Treason 
Felony  Act.  In  Martinis  case,  indeed,  the  form  of  the  counts  was 
objected  to  on  writ  of  error,  but  as  that  indictmeut  was  in  the  words 
'    of  the  statute  (11  Vict.  c.  12),  it  was  sufficient  after  judgment  by 
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the  proyisions  of  the  9  Geo.  4^  c.  54,  ss.  31 ,  82 ;  therefore  that        Rbo. 
case  does  not  apply.     The  offence  charged  in  the  indictment,  and  ^' 

which  is  created  by  the  Treason  Felony  Act,  is  defined  by  the  gavan  Dofft. 
third  section,  which  provides,  that ''  if  any  person  shall,  within  the  — 
United  Kingdom  or  without,  compass,  imagine,  invent,  devise,  _' 
or  intend  to  deprive  or  depose  our  Most  Gracious  Sovereign  Lady  CV<ww  <md 
the  Queen,  her  heirs  or  successors,  from  the  style,  honour,  and  s^^^iT^A^ 
royal  name  of  the  imperial  crown  of  the  United  Kingdom,  or  of  [wiiciment. 
any  other  Her  Majesty's  dominions  and  counties,  or  to  levy  war 
against  Her  Majesty,  her  heirs  or  successors,  within  any  part  of 
the  United  Kingdom,  in  order  by  force  and  constraint  to  compel 
her  or  them  to  change  her  measures  or  counsels,  or  in  order  to  put 
any  force  or  constraint  upon,  or  in  order  to  intimidate  or  overawe 
both  Houses  or  either  House  of  Parliament,  or  to  move  or  stir 
any  foreigner  or  stranger  with  force  to  invade  the  United  King- 
dom, or  any  other  Her  Majesty's  dominions,  or  countries  under 
the  obeisance  of  Her  Majesty,  her  heirs  and  successors,  and  such 
compassings,  imaginations,  inventions,  devices  or  intentions,  or 
an^  of  them,  shall  express,  utter  or  declare,  by  publishing  any 
printing  or  writing,  or  by  open  and  advised  speakmg,  or  by  any 
overt  act  or  deed,  every  person  so  offending  shall  be  guilty  of 
felony,  and  being  convicted  thereof,  shall  be  liable  at  the  discretion 
of  the  court  to  be  transported  beyond  the  seas,  &c.,  for  the  term  of 
his  natural  life,  or  for  any  term  not  less  than  seven  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  ten  years,  with  or  without 
hard  labour  as  the  court  shall  direct.''  There  are  two  things 
absolutely  necessary  to  constitute  an  offence  under  this  section, 
first  the  compassing  one  of  the  intentions  mentioned  in  the  act ; 
and  secondly,  the  expressing  of  the  compassing  in  the  manner 
specified  by  the  act.  There  is  a  clear  difference  between  treason - 
felony  and  treason.  The  compassing  alone  constitutes  treason; 
the  compassing  and  expressing  that  compassing  constitutes  treason- 
felony.  Treason-felony  can  be  committed  in  three  different  ways ; 
first,  by  expressing  a  treasonable  compassing,  by  publishing  any 
printing  or  writing ;  secondly,  by  open  and  advised  speaking ; 
thirdly,  by  any  overt  act  or  deed.  In  Dwarris  on  Statutes,  578, 
citing  Reg,  v.  Bolton^  8  B.  &  C.  74,  the  principle  is  laid  down  that, 
where  the  Legislature  in  the  same  sentence  uses  different  words, 
it  must  be  presumed  they  were  used  to  express  different  ideas ; 
and  if  this  principle  be  correct,  it  establishes  clearly  that  the 
Legislature  meant  to  make  the  expressing  a  treasonable  intent  by 
publishing  "  any  printing  or  writing,"  and  the  expressing  it  by 
'^  any  open  and  advised  speaking,"  to  be  two  distinct  felonies,  and 
the  expressing  it  by  "any  overt  act  or  deed"  to  be  a  third  felony. 
By  the  4th  section  of  the  act,  it  is  clear  that  the  Legislature  meant 
to  exclude  "open  and  advised  speaking"  from  "any  overt  act  or 
deed,"  for  it  makes  the  offences  by  open  and  advised  speaking  to 
last  only  for  two  years,  whereas  the  offences  committed  "  by 
any  overt  act  or  deed,"  are  made  perpetual.     This  section  goes 
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Rbo.        far  to  show  that  the  Legislature  meant  also  to  exclude  publications 

Ch  ^\        ^^°^  *^®  words  "  overt  acts  and  deeds/'     We  contend  the  two  last 

Gavan  DuKFr.  counts  are  bad ;  first,  for  confounding  the  three  crimes  created  by 

— -        the  Legislature ;  and  secondly,  for  stating  the  offence  in  too  unoer- 

'       tain  and  general  a  manner.    The  counts  are  similar  in  form,  but  vary 

Crown  and  in  the  intent  laid,  one  being  for  compassing  to  depose  the  Queen, 
a^-^^J*^—  the  other  for  compassing  to  levy  war,  and  the  only  overt  acts  alleged 
/ndictm-Hi  in  thoso  counts  are  publications,  though  the  first  part  of  the  counts 
allege  the  compassmg  to  have  been  by  ^'  divers  overt  acts  and 
deeds."  If  the  distinction  which  we  have  taken  be  correct,  these 
counts  are  bad  for  confounding  the  different  crimes,  as  they 
allege  that  ''  such  compassings  he  did  express,  utter  and  declare, 
by  divers  overt  acts  and  deeds ;  *'  but  the  only  overt  acts  specified 
are  publications.  The  counts  are  clearly  bad  also  for  generality ; 
the  publishing  is  part  of  the  corpus  delicti,  and  the  writings  or 
printings  should  be  set  forth :  {SacheverelVa  case,  15  St.  Tr.  466.) 
We  admit  that  in  treason  you  need  not  set  out  the  whole  speeches 
relied  on,  but  in  treason  the  crime  is  in  the  intention ;  here  the 
writings  and  printings  are  part  of  the  corpus  delicti,  and  ought  to 
be  set  out :  ZenohioY,  AxteU,  6  T.  B.  162.)  It  has  been  expressly 
decided,  that  in  an  indictment  for  libel,  the  libel  must  be  set  out. 
In  Lloyd^s  case  (2  E.  P.  C.  1122),  the  same  doctrine  was  held 
to  apply  to  a  threatening  letter,  in  a  prosecution  under  the  15  & 
16  Geo.  3,  c.  21 ;  also  in  forgery,  the  instrument  forged  must  be 
set  forth  as  being  part  of  the  corpus  delicti :     (22.  v.  Sparling, 

1  Str.  498 :  B.  v.  Popplewell,  ib.  686 ;  B.  v.  How,  ib.,  699 ;  Bega 
V.  Chear,  4  B.  &  C.  902.)  All  these  cases  establish  this  clear 
principle,  that  where  words  or  writings  form  the  gist  of  the 
offence,  or  part  of  the  corpus  delicti,  they  must  be  set  forth.     In 

2  Hawk.  c.  25,  s.  59,  the  same  doctrine  is  held.  In  8  Institutes, 
41,  there  is  an  indictment  under  the  Statute  of  Heresy,  which 
Lord  Coke  held  to  be  bad,  as  '^  a  general  indictment  is  insuffi- 
cient in  law,  albeit  the  words  of  the  statute  are  general.'^  Now 
that  indictment  is  almost  verbatim  the  same  as  the  present;  it 
charges  "  that  he  composed  and  wrote  divers  &lse  and  seditions 
writings,  containing  matter  contrary  to  the  Christian  faith.'' 
The  7th  section  of  the  statute  11  Vict.  c.  12,  provides  that  no 
person  tried  for  felony  under  this  act,  if  the  matter  proved  shall 
amount  to  treskson,  shall  afterward  be  tried  for  treason  upon  the 
same  facts,  but  no  person  could  avail  himself  of  that  provision 
unless  the  writings  were  set  forth  in  these  counts.  The  days 
certainly  are  named,  but  the  parties  prosecuting  are  not  bound 
by  the  days  set  forth,  and  a  prisoner  could  not  show  that  he  had 
been  before  prosecuted  for  the  identical  same  felonies  or  treaaons ; 
so,  if  we  are  right,  that  in  an  indictment  for  compassing  any 
of  the  objects  mentioned  in  this  act,  and  expressing  those 
compassings  by  open  and  advised  speaking,  it  is  necessary  to 
actually  set  out  the  words.  It  is  a  strong  authority  to  show 
that  in  case  of  publishing  the  publications  also  should  be  set 


GRIHIKAL  LAW  CASES.  301 

out;  and  where  it  is  necessary  to  set  out  in  an  information^  Bio. 
npon  the  oath  of  two  credible  witnesses,  the  venr  words  spoken  ^  ^' 
by  which  the  compassings  charged  were  expressed,  it  is  a  strong  qayj^  Duftt 
argument  to  show  that  in  cases  of  indictments  for  publications  — 
the  words  also  should  be  set  forth,  and  the  5th  section  of  the  ^.^' 
statute  does  not  direct  the  substance  of  the  words  spoken  to  be  Or«*om  and 
set  out,  but  ''  the  words/'  The  other  four  counts  of  this  indict-  s^^^T^^ 
ment  cannot  be  supported.  Two  objections  arise  to  them — first,  indictment, 
duplicity;  secondly,  generality.  The  objection  of  duplicity  can 
only  be  taken  advantage  of  on  demurrer,  and  the  rules  as  to 
pleadings  being  double  which  apply  in  civil  cases  hold  in 
criminal  cases.  In  R,  v.  Boberts  (Garth.  226),  per  Holt,  C.  J., 
which  was  an  action  against  a  ferryman  for  taking  more  than 
the  regular  tolls,  it  was  held  that  every  extortion  was  a  separate 
offence,  and  they  should  not  all  be  joined.  All  the  cases  are 
collected  in  2  GabbetVs  Cr.  L.  234.  Though  Campbell  and  Haynes 
V.  The  Queen  (1  Cox  C.  C.  279)  is  not  exactly  in  point,  the 
doctrine  of  duplicity,  as  laid  down  in  that  case,  was  affirmed 
by  Lord  Denman  on  a  writ  of  error.  I  cite  it  to  show  that 
duplicity  is  recognised  as  a  defect  in  that  very  late  case.  The 
question,  then,  is  whether  each  of  these  counts  charges  one  offence 
or  more  ?  The  first  count  charges  that  ''  the  said  felonious  com- 
passing, &c.,  he,  the  said  Charles  Oavan  Duffy  then  and  there 
feloniously  did  express,  utter,  and  declare,  by  then  and  there  felo- 
niously publishing  in  a  certain  printing  in  a  certain  public  news- 
paper ciJled  The  Nation,  which  said  printing  is  entitled  'The 
Business  of  To-day,'  and  contains,  amongst  other  things,''  &c.  And 
the  said  feloniously  compassing,  &c.,  &c.,  he,  the  said  Charles  Gavan 
Duffy  afterwards,  &c.,  &c.,  on  the  1 7th  day  of  June,  at,  Ac,  did 
further  feloniously  express,  &c.,  by  then  and  there  feloniously 
publishing  a  certain  other  printing,  &c.,  which  said  last-mentioned 
printing  ia  entitled  ''The  Uses  of  the  Union,"  and  so  the  count  goes 
on  to  allege  eight  or  nine  different  publications,  each  of  which,  we 
say,  is  a  separate  felony.  [Bighabds,  B. — There  is  one  compas- 
sing expressed  by  several  publications.]  Each  of  these,  we  say, 
constitutes  a  distinct  offence,  for  the  words  of  the  statute  are,  that 
if  any  person  whatsoever  such  compassings,  &c.,  shall  declare  by 
"  any  printing  or  writing,"  not  "  printings  or  writings,"  in  the 
plural  number.  It  the  jury  found  a  verdict  of  guilty  on  one  of 
these  printings,  it  would  be  an  offence,  and  therefore,  necessarily, 
the  indictment  contains  more  than  one  offence.  The  moment  the 
prisoner  published  one  of  the  printings  he  could  have  been  indicted 
tor  it,  and  if  the  jury  took  the  same  view  of  the  case  as  the  Attorney- 
General,  and  found  him  guilty,  he  could  be  punished  for  it.  In 
treason  the  case  is  different,  for  there  the  intent  or  compassing  is 
the  offence.  It  is  clear  that  the  prisoner  is  here  charged  with 
several  distinct  and  substantive  felonies.  The  count  charges  him 
with  compassing  to  deprive  and  depose  the  Queen  by  the  publish- 
ing certain  articles,  and  the  Attorney- General  has  no  right  to 
throw  up  to  the  jury  a  dozen  articles,  and  to  say  you  are  to  find 
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Rbo.       ont  of  them  all  together  the  intent  charged.     [Pkrbik^  J. — What 

^'  do  you  say  to  the  5th  section  of  the  statate  ?]    That  section  enables 

Gayan  Duffy.  ^^  prosecutor  to  charge  several  felonies  in  the  same  indictment, 

—        but  not  in  the  same  count.     This  being  a  highly  penal  act,  it  is  to 

_!.'        be  most  strictly  interpreted.     There  is  a  somewhiart  similar  provi- 

Cruwn  and    gion  in  the  act  of  9  Geo.  4,  c.  55,  s.  41,  relating  to  embezzlement, 

SecM^u^^Act*^  which  enables  a  prosecutor  to  charge  any  number  of  acts  not  more 

indietmeui.    than  three  in  the  same  indictment,  using  the  same  words  as  the 

statute  of  11  Vict.  c.  12,  s.  5.     The  manner  in  which  these  acts 

should  be  charged  came  in  question  before  Mr.  Justice  Patteson,  in 

R.  Y.  Purchase  (Car.  &  Marsh.  617).     Upon  the  similar  EngUsh 

statute  the  practice  is  laid  down  in  Arch.  Prac.  275  (last  edition), 

and  the  form  of  indictment  given.     In  iZ.  v.  Purchase  that  form 

was  not  adopted.     Patteson,  J.,  in  that  case  said,  '^  I  think  there 

is  no  doubt  that  the  prisoner  may  plead  over  to  the  felony  if  the 

demurrer  be  decided  against  him.''     That  is  the  opinion  of  two 

I'udges  that  the  prisoner  might  plead  over  after  demurrer  in  felony, 
t  was  then  objected  that  the  indictment  was  bad  for  duplicity. 
The  question  of  duplicity  was  not  decided,  the  judges  being  clearly 
of  opinion  with  the  prisoner's  counsel  on  the  other  grounds. 
Patteson,  J.,  observing,  '^  I  am  not  at  all  sure  that  it  may  have 
been  intended  to  allow  three  distinct  acts  of  embezzlement  to 
be  charged  in  one  and  the  same  count."  Now  I  admit  that 
that  case  is  not  an  exact  authority  for  me,  but,  as  far  as  it 
goes,  it  is  not  an  authority  for  the  crown.  When  I  couple 
that  case  with  the  invariable  practice  and  all  the  forms  in  the  text 
books,  I  do  not  think  the  Attorney-General  will  be  able  to  show 
any  case  in  which  three  separate  acts  of  embezzlement  have  been 
charged  in  the  same  count  of  an  indictment.  If  the  separate 
offences  were  charged  in  separate  counts,  the  court  could  put  the 
prosecutor  to  his  election,  but  if  they  are  charged  in  the  same 
count,  the  prosecutor  cannot  be  put  to  his  election ;  besides,  by 
adopting  the  practice  of  the  Attorney-General  in  this  case,  the 
grand  jury  mav  find  the  bill  against  the  prisoner  on  one  article, 
and  the  petty  ]ury  may  find  him  guilty  on  a  different  article,  and 
thereby  the  prisoner  may  be  deprived  of  his  common  law  right,  to 
have  the  offence  found  by  the  grand  jury  and  also  by  the  petty 
jury.  It  may  be  said  that  the  indictment  should  be  very  long, 
but,  as  was  observed  in  the  case  of  0'  Gonnell  v.  The  Queen,  by  Lord 
Denman,  the  Attorney-General  need  not  put  so  many  offences  in 
an  indictment.  The  first  four  counts  are  equally  liable  to  the 
objection  of  uncertainty  as  the  last,  for  they  charge  that  0.  G. 
D.,  the  said  compassings,  &c.,  did  express,  &c.,  by  then  and  there 
feloniously  publishing  a  certain  printing  in  a  certain  public  news- 
paper called  The  Nation,  which  said  printing  is  entitled  '^The 
Business  of  To-day,"  and  contains,  amongst  other  things,  accor- 
ding to  the  tenor  and  effect  following,  that  is  to  say,  &c.,  not 
averring  that  in  that  particular  portion  so  set  forth,  he  did  ntter, 
express,  and  declare,  the  particular  treasonable  compassings  which 
constitute  the  offence.      It  is  quite  consistent  with  the  indictment 
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that  he  did  not  in  the  part  here  set  f orth^  express  the  treasonable        Bko. 
oompassings  charged^  and  if  the  jory  thought  that  by  any  portion     charlm 
of  the  article  not  set  forth  he  had  so  compassed,  they  might  find  oavav  Dufft. 
him  guilty.      I  do  not  contend  that  the  prosecator  is  bound  to  set         — 

forth  the  whole  of  a  long  publication,  but  there  is  no  averment         ' 

connecting  the  compassing  charged  with  the  parts  set  forth.  By  Crown  and 
making  such  an  averment  as  the  present^  the  crown  is  entitled  se^m^y^Att— 
to  give  the  whole  article  in  evidence  to  the  jury  and  to  tell  them  indictment, 
that  they  are  bound,  if  they  find  the  compassing  in  any  part  of  the 
article,  to  find  the  prisoner  guilty.  But,  if  your  lordships  hold 
with  us  that  it  is  necessary  to  set  forth  the  whole  portion  of  this 
article,  which  contains  the  treasonable  compassings,  this  indictment 
is  bad.  There  is  no  colloquium  here.  It  is  utterly  impossible  to 
understand  those  articles  without  something  to  explain  them; 
there  is  no  averment  of  extrinsic  facts.  In  one  of  the  articles 
''  The  French  Revolution  "  is  mentioned,  but  your  lordships  know 
nothing  judicially  of  "The  French  Revolution."  There  have 
been  revolutions  in  France  in  1781,  1830,  and  the  last  revolution 
of  1848.  It  is  also  stated  that "  The  Repeal  Association'^  is  to  be 
dissolved,  and  '^  Loyola  '*  is  mentioned.  The  court  cannot,  in  this 
indictment,  understand  who  Loyola  was,  or  what  the  Repeal  was. 
There  should  have  been  proper  inuendoes, — there  should  be  a  collo- 
quium. The  indictment  should  aver  that  these  articles  were 
published  of  and  concerning  some  treasonable  design  then  on  foot 
or  intended ;  but  there  is  no  prefatory  averment  at  all  here.  The 
passage  is  set  forth  nakedly  in  the  indictment.  It  should  have 
averred  it  to  have  been  of  and  concerning  the  Queen,  or  of  or 
concerning  some  project  then  on  foot.  It  has  been  laid  down  by 
Hale  (1  P.  C.  1 1 8),  and  by  Foster  (Disc,  on  Tr.  Ch.  56),  that  three 
things  are  necessary  to  constitute  an  overt  actj  first,  that  it  should 
be  public ;  second,  that  it  should  clearly  show  some  treasonable 
design  j  third,  that  it  should  be  of  and  concerning  some  design 
then  in  existence.  Foster  lays  down  that  the  writings  must  be 
relative  to  some  plan  or  design  charged  in  the  indictment ;  mere 
writings  referring  to  vague  designs  never  to  be  put  in  force  were 
not  intended  to  be  treason ;  no  printings  or  writings  are  now  made 
felony  which  were  not  overt  acts  of  treason  before  the  passing  of 
the  Statute  of  Victoria,  but  to  constitute  a  felony  they  must  be  such 
as  would  previously  have  constituted  overt  acts  of  treason.  The 
construction  which  has  been  invariably  put  on  the  statutes  36  and  57 
Geo.  3,  warrants  me  in  this  position:  {Watson's  case,  32,  St.  Tr. 
579) ;  Thistlewood's  case,  33  St.  Tr.  684.)  The  publications,  to 
comply  with  the  essential  requisites  of  the  law,  should  express, 
ntter  and  declare  the  compassings,  and  should  be  published  of  and 
concerning  some  design  then  in  progress.  The  second  count  does 
allege  a  design ;  it  states  that  he,  the  prisoner,  did  feloniously 
publish,  &c.,  a  certain  other  printing  of  and  concerning  '^a  certain 
other  treasonable  revolution,^'  but  it  does  not  allege  that  there 
was  any  revolution  then  intended ;  to  hold  otherwise  would  be  to 
introduce  other  facts  into  the  colloquium  which  would  be  contrary 
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Rbo-        to  all  principles  of  law  and  evidence ;   it  is  within  the  cognizance 

CHARLB8     ^^  *^®  court  that  the  Qaeen  has  soldiers  and  a  navy,  but  not  that 

Gavam  Duvvt.  a  revolution  was  intended.     To  the  2nd  and  45th  counts  the  objec- 

1 849        ^^^^  ^  ^^^  ^^^  ^^^  ^^^  ^^  ^^^^  applicable^  namely,  of  confonnmng 
— '       the  offences  charged,  and  to  all  the  counts  the  objection  of  gene- 

^^^^^J^^    rality  is  applicable. 
Seouritp  Act—      Baldwm  Q.  C,  coutri. — ^I  submit,  on  behalf  of  the  Crown,  that 

indicttnent.  this  indictment  is  sufficient,  and  not  open  to  any  of  the  many 
objections  which  have  been  urged.  It  contains  a  clear  offence 
within  the  statute  of  11  Vict.  c.  12,  the  gist  of  the  offence  is  the 
compassing,  but  it  is  necessary  that  the  compassing  shall  be 
evidenced  in  a  particular  way,  but  that  way,  so  made  evidence  by 
the  statute,  is  not  part  of  the  corpus  delicti.  The  indictment  is 
framed  as  expressive  of  two  intents  to  deprive  and  depose  the 
Queen  from  the  style,  honour,  and  royal  name  of  the  imperial 
crown  of  the  United  Kingdom,  and  to  levy  war  against  Her 
Majesty.  It  is  insisted  that  the  5th  and  6th  counts  are  bad  for 
two  reasons ;  because  the  articles  are  not  set  forth,  and  because 
they  are  too  general.  But  there  is  nothing  I  contend  in  this  act 
to  exclude  the  publishing  of  printings  from  being  overt  acts,  as 
under  the  old  law  of  ti-easons.  The  language  of  the  present  act 
is  taken  in  express  terms  from  the  36  Qeo.  3,  and  from  the  prece- 
dents it  is  clear  that  no  such  objection  was  ever  taken  under  the 
former  statute,  proceedings  under  which  would  be  equally  open  to 
these  objections  as  under  the  act  of  11  Yict.  The  form  of  this 
indictment  has  been  taken  from  well  established  precedents  used 
from  the  passing  of  that  act  to  the  present  time.  [Pbrbin,  J. — Is 
there  any  reported  case  in  which  such  counts  as  these  are  found  7] 
There  are;  in  Thistlewood's  case  (33  St.  Tr.  701)  the  indictment 
is  similar  {ib.  705,  707.)  As  to  the  objection  that  the  counts 
are  too  general,  there  is  no  analogy  between  the  cases  cited  and 
this.  Zenobio  v.  Axtell  (6  T.  B.  162),  was  the  case  of  a  libel 
written  in  the  French  language ;  the  plaintiffs  stated  what  was 
described  as  a  translation  without  stating  what  the  original  was, 
or  giving  the  court  the  power  of  judging  whether  it  was  a  correct 
translation  or  not.  In  Lloyd's  case  (2  East  P.  C.  1122),  which  was 
a  proceeding  under  the  Black  Act  for  sending  a  menacing  letter, 
no  portion  of  it  was  set  out.  In  all  these  cases  there  was  the 
obvious  distinction  that  the  thing  omitted  was  not  evidence  of  the 
corpus  delicti,  but  the  corpus  delicti  itself;  there  are  not  three 
classes  of  offences  created  by  this  statute.  The  offences  are  the 
compassing  and  imagining  to  dethrone  the  Queen  or  to  levy  war 
against  her,  but  by  different  means.  SachevereWs  case  (15  St. 
Tv,  1)  is  relied  on  as  one  of  the  strongest  authorities  in  favour  of 
the  objection,  but  in  the  same  volume  of  the  State  Trials,  as 
reported  in  p.  938,  the  objection  made  by  prisoner's  counsel,  that 
is  as  much  as  is  required  by  the  act  of  Parliament.  [Pebbin,  J. — 
What  is  the  date  of  that  case?]  1717.  Layer^s  case  occurred 
in  1722.  In  the  5th  and  6th  counts  of  this  indictment  the 
acts  are  laid  generally.      The   objections  taken  to  these  counts 
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are  twofold;  first,  that  the   publications  have  not  been  stated;        Bko. 
secondly,  that  the  counts  are  too  general.     It  is  admitted  that  ^' 

they  would  have  been  good  counts  in  treason,  but  it  is  alleged  gavas  Duffy 
that  in  treason-felony  they  are  bad,  because,  while  in  treason  the  — 
compassing  is  the  offence  and  the  overt  acts  are  mere  evidence  of  ^^' 
it  under  the  statute  11  Vict.  c.  12,  two  things  are  necessary  to  Crown  and 
constitute  the  crime,  the  compassing  and  the  manifestation  of  it,  jg^l^^^^ 
and  that  the  acts  (the  publications),  being  a  part  of  the  corpus  indictment, 
delictiy  should  be  set  forth  in  the  indictment.  But  if ,  as  I  contend, 
there  is  no  distinction  in  this  respect  between  treason  and  treason- 
felony,  it  disposes  of  the  objection  to  these  two  general  counts. 
Under  the  old  laws  and  the  old  Act  of  Treason  of  Edward  the 
Third,  compassing  to  depose  the  sovereign,  or  compassing  to  levy 
war,  were  not  substantive  treasons,  but  might  have  been  used  as 
overt  acts  of  other  treasons  until  the  act  of  36  Geo.  3.  Lord 
Tenterden,  in  Thiatlewood's  case  (33  St.  Tr.  68),  adverting  to  the 
statute  Edw.  3,  says,  in  his  charge  to  the  grand  jury,  that  the 
crime  of  treason  consists  ^'  in  the  compassing,  imagination,  or  in- 
tention to  perpetrate  the  acts,  and  not  in  the  actual  perpetration 
of  them,^'  and  that  under  the  statute  36  Geo.  3,  the  law  requires 
"  that  the  party  shall  express,  utter,  or  declare  his  intention,  by 
publishing  some  printing  or  writing,  or  by  some  overt  act  or  deed. 
The  law  1^  thus  wisely  provided  that  in  cases  of  this  kind,  which 
manifestly  tend  to  the  most  extensive  public  evil,  the  intention 
shall  constitute  the  crime,  but  the  law  has  at  the  same  time,  with 
equal  wisdom  provided,  that  the  intention  shall  be  manifested  by 
some  act  tending  towards  the  accomplishment  of  the  criminal 
object.  It  is  contended  by  my  learned  friends  at  the  other  side, 
not  onlv  that  there  is  the  distinction  that  the  overt  act  is  made 
under  the  Statute  of  Yictoria  part  of  the  corpus  delicti,  but  also  that 
where  there  is  made  by  the  statute  of  36  Qeo.  3  but  one  crime— the 
compassing, — ^there  are  by  the  Treason  Felony  Act,  three  crimes. 
I  do  not  deny  that  for  the  purpose  of  prosecuting  a  case  successfully 
it  must  be  shown  that  the  two  things  exist,  the  compassing  and 
the  publication,  but  I  deny  that  the  publication  is  a  portion  of  the 
corpus  of  the  crime,  and  submit  that  it  is  only  a  portion  of  the 
evidence  of  it,  as  it  was  under  the  stat.  36  Geo.  3.  Looking  at 
the  language  of  the  act  of  the  11  Vict.,  without  going  out  of  the 
statute  itsmf,  it  is  plain  that  it  contemplates  that  the  compassing 
shall  be  the  offence  and  nothing  else.  The  3rd  section  provides 
that  if  any  person  whatsoever  shall  compass  to  deprive  or  depose 
or  to  levy  war  against  the  sovereign,  &c.,  and  such  compassings 
shall  express,  utter,  or  declare,  by  publishing  any  printing  or 
writing,  or  by  open  and  advised  speaking,  or  by  any  overt  act  or 
deed,  every  person  so  offending  shall  be  guilty  of  felony.  Will 
the  court  hold  that  the  larger  and  more  general  words  which  follow 
the  enumeration  in  the  first  part  of  the  clause  are  to  have  a  limited 
construction  put  on  them  by  reason  of  the  immediate  antecedent  ? 
Those  words  should  be  construed  to  mean  things  ejusdem  generis 
with  those  previously  enumerated,  and  then   the  section  would 

VOL.  IV.  X 
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Rrg.        read — by  open  or  advised  speaking,  or  by  any  other  overt  act  or 

^   '  •  deed  whatsoever^ — as  if  the  latter  word  T?^ere  incorporated  in  the 

Gavan  Duffy,  sentence ;  and  the  next  section  (the  4th)  shows  plainly  that  there 

—        is  a  distinction  taken  in  the  act  between  the  offence  and  the  evi- 

*        dence  of  it,  but  that  the  offence  remains  the  same,  namely,  the 

Crown  and  compassing.  The  5tb  section  enacts,  that  it  shall  be  lawf  ol  in  any 
SecuHty^^  indictment  for  any  felony  under  this  act  to  charge  against  the 
indictmenL  offender  any  number  of  the  malicious  acts  or  deeds  by  which 
such  compassings,  &c.,  or  any  of  them,  shall  have  been  expressed. 
What  is  the  felony  which  is  there  mentioned  in  the  singular 
number  ?  If  it  be  not  the  compassing,  it  should  be  in  the  plural ; 
if  not,  we  should  have  as  many  felonies  as  there  are  overt  acts  in 
the  indictment,  for  the  words  are  ^^in  any  indictment  for  any 
felony,^'  and  a  seperate  count  in  the  eye  of  the  law  is  considered  a 
separate  indictment.  If  the  question  were  new,  I  would  submit 
that  the  offence  was  complete  by  the  compassing  alone,  and  that 
as  the  compassing  must  be  evidenced  by  some  acts,  that  the 
Legislature  has  provided,  in  several  sections,  for  the  manner  in 
which  the  compassings  should  be  evidenced.  [Perrin,  J. — ^Yoa 
say  that  the  compassing  alone  is  the  offence ;  now  suppose  that 
the  indictment  charged  the  compassing  alone,  and  that  the  pri- 
soner came  here  and  either  pleaded  or  confessed,  suppose  he  came 
and  said  he  could  not  deny  but  he  had  compassed  to  depose  the 
Queen,  would  the  court  be  warranted  in  pronouncing  judgment 
upon  him  ?]  There  is  but  one  crime,  but  the  evidence  of  it 
should  be  stated.  [Perrin,  J. — Is  there  any  other  instance  in 
which  the  proof  of  the  offence  needs  to  be  stated?]  In  other 
cases  the  offences  are  plainly  to  be  seen ;  in  the  present  case  the 
offence  is  a  peculiar  one,  being  mental.  The  words  of  the 
36  Geo.  S,  and  of  the  11  Vict,  being  the  same,  the  interpretation 
which  has  been  put  on  the  words  in  the  former  statute  must 
be  put  on  the  same  words  in  the  11  Yict.,  until  all  the  au- 
thorities on  the  subject  are  disturbed;  and  it  is  conceded  that 
these  counts  would  be  good  in  treason.  Now,  if  these  acts  are 
to  be  held  to  be  of  the  corpus  delicti,  see  the  difficulty  on 
which  my  learned  friend  stands.  He  admits  that  the  statute 
36  Geo.  3,  creates  but  one  offence,  but  he  makes  the  same 
language  in  the  11  Vict,  to  constitute  three  offences,  though  he 
says  it  only  creates  one  offence  in  the  former  act.  It  is  in  effect 
this :  suppose  the  11  Vict,  merely  recited  the  36  Geo.  3,  and  an 
intention  of  transferring  it  to  Ireland.  It  then  would  be  an 
offence  of  treason  here,  and  could  it  then  be  contended  that 
the  counts  would  not  be  good  here  which  would  be  good  under 
the  36  Geo.  3,  in  England ;  that,  if  the  argument  at  the  other 
side  is  good  for  anything,  would  be  the  effect  if  there  was  merely 
a  transfer  of  the  act  to  this  country,  by  reference,  without  any 
enacting  part.  In  a  proceeding  tried  on  the  Ist  April,  1848,  in 
England,  it  would  clearly  not  be  requisite  to  set  out  the  overt 
acts.  Can  it  then  be  contended  that  if  the  offence  was  tried  in 
England  on  the  22nd  of  April,  after  the  act  of  1 1  Vict,  had  come 
into  operation,  the  Attorney-General  would  be  bound  to  set  out 
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the  overt  acts,  the  language  of  both  statutes  being  the  same  f        Reo, 
{Watsm'a  case,  32  St.  Tr.  87-89.)     [Pbbbin,  J.— That  indictment     c„/^^^^ 
was  not  under  the  36  Geo.  3.]     From  the  charge  of  the  Lord  Chief  qavan  Dofft. 
Baron,  in  the  case  of  Reg,  v.  Martin,  (b)  it  is  plain  that  he  con-        — 
sidered  the  law  remained  unchanged  by  the  11  Vict.,  and  that  the        — 
offence  remained  the  compassing,  but  that  the  overt  acts  were  only    Crown  and 
evidence  of  it.    As  to  the  objection  of  generality,  the  same  objection  g^^riir»^A^^ 
was  taken  in  Martm's  case  (3  Cox  Crim.  Cas.  p.  318.)     [Pebbin,  J.     indictment. 
— But  the  court  gave  no  judgment  on  those  counts.]     If  my 
learned  friend  has  not  carried  the  court  with  him  in  this  position, 
that  there  is  a  distinction  between  treason  and  felony,  of  what  use 
are  all  the  cases  which  have  been  cited  ?     In  Zenobio  v.  Axtell,  the 
declaration  did  not  state  one  word  of  what  the  defendant  was 
alleged  to  have  written,  but  a  translation  merely,  if  there  is  no 
distinction  to  be  taken  between  treason  and  treason-felony,  it  dis- 
poses of  all  the  cases  under  the  Black  Act,  which  have  been  cited, 
and  SacheverelVs  case  and  Layer's  case,  and  all  that  class  of  cases,  are 
out  of  the  question,  unless  it  can  be  established  that  the  publica- 
tion is  a  part  of  the  corpus  delicti ;  and  as  to  the  objection  that,  if  the 
offence  be  not  specified  the  prisoner  could  not  plead  autrefois  acquit 
or  convict,  the  same  objection  would  lie  in  treason.   But  the  section 
of  the  11  Vict.,  which  provides,  that  if  the  offence  amounts  to 
treason  the  indictment  shall  not  be  therefore  bad,  proves  incon- 
trovertibly  that  there  was  intended  to  be  no  distinction,  and  that 
there  is  no  distinction  such  as  has  been  contended  for,  between 
treason  and  felony.   There  is  but  a  single  crime  alleged  throughout 
the  indictment,  therefore  there  can  be  no  duplicity ;  the  crime  is 
the  compassing,  which  is  alleged  to  have  been  evidenced  in  various 
ways.    As  to  the  not  setting  out  the  whole  articles,  it  is,  if  any 
thing,  better  for  the  prisoner,  for  if  the  passages  we  have  set  out 
are  not  evidence  of  the  intents  which  we  impute,  we  must  fail 
before  the  jury,  and  the  indictment  must  be  bad  on   general 
demurrer.      (The  learned  counsel  read  several  portions  of  the 
paragraphs  set  out  in  the  indictment.)    These  passages  are  plainly, 
as  we  submit,  evidence  of  the  design  charged.     We  have  also  an 
authority  in  the  case  of  Martin  v.  The  Queen  (3  Cox  Crim.  Cas. 
818),  the  indictment,  in  which  contained  the  same,  except  that 
there  all  the  articles  were  set  out  in  full  upon  the  writ  in  error  in 
that  case.    The  2nd  objection  was,  that  the  writings  charged  as 
overt  acts  were  not  set  forth.    The  Lord  Chief  Justice  says  (see 
3  Cox  Crim.  Cas.  353),  ''  it  is  not  necessary  to  decide  on  this  ob- 
jection, and  I  pass  it  by,  merely  observing  that  the  counts  here  are 
conformable  to  the  precedents  for  high  treason  under  the  English 
act  of  the  36  Gteo,  3,  of  which  the  act  of  the  1 1  Vict.,  on  which 
the  present  indictment  is  founded,  is  a  literal  transcription.^'    I 
submit  therefore,  in  this   case,  that  my  learned  friends  have 
failed  to  show  that  there  is  the  distinction  that  they  contend  for 
between  treason  and  felony,  and  that  the  case,  stancQng  just  as  it 

(6)  The  Beport  bj  Mr.   G«orge   Hodges,  sbortbaod   writer,  made  for  tbe    use    of   the 
Ghtrernment,  is  btre  referred  to. 

X  2 
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Rso.  did  before  the  passing  of  the  11  Yict.^  we  are  entitled  to  call  on 
••  your  lordships  to  give  judgment  in  favour  of  the  crown. 

Gavam  Duffy   •  ^utt,  Q.O.,  for  the  prisoner. — The  1st  and  3rd  counts  must  stand 

—        or  fall  together.    They  are  bad  on  three  grounds — first,  they  do  not 

^—        set  out  thewritings  by  which  thecompassingsaresaidto  be  expressed 

Crown  and    with  Sufficient  certainty ;  secondly,  each  of  them  charges  distinct 

^cM^!r*^*c/—  f®lo^i®8  i^  ^  manner  not  allowed  by  law ;  thirdly,  the  printings  or 
ladietmeiit.  writings  are  not  introduced  with  the  inducements  and  averments 
necessary  to  fix  upon  them  the  felonious  meaning  imputed  to  them 
by  the  indictment.  The  indictment  certainly  is  not  warranted  by 
precedent.  It  ought  to  have  stated  the  writings  entire  to  enable 
the  court  to  judge  whether  they  were  such  as  to  justify  a  prose- 
cution under  the  act.  It  is  only  necessary  to  read  the  terms  of  the 
Act  of  11  &  12  Victoria  to  satisfy  any  mind  that  the  expressing, 
uttering,  and  declaring,  are  an  essential  ingredient  of  the  crime,  and 
that  an  indictment  which  did  not  in  that  respect  follow  the  words 
of  the  act  would  be  bad.  The  "  expressing  "  is  as  much  a  term  of 
art  in  this  indictment  as  the  word  "  murder  "  in  an  indictment  for 
that  offence.  The  averment  is  of  a  fact  which  ought  to  be  sub- 
mitted to  the  jury,  and  one  which  cannot  be  supplied  by  intend- 
ment. This  being  a  new  felony  created  by  this  statute,  it  is  only 
confusing  to  refer  to  the  form  of  indictments  in  cases  of  treason. 
There  are  many  distinctions  between  the  offences.  A  man  might 
be  indicted  under  this  act  when  he  could  not  be  indicted  for  trea- 
son after  the  limitation  of  three  years,  prescribed  by  the  1  &  2 
Greo.  4,  c.  24  (Ir.),  had  expired :  {Martin's  case,  per  Pigot,  C.  B. 
Hodges'  Rep.  pp.  439,  440,  172.)  There  are  privileges  given 
in  treason  cases  which  do  not  exist  in  prosecutions  under  this  act. 
In  2  Hale  P.  C.  169,  it  is  laid  down  that  an  indictment  is  nothing 
else  but  a  plain  and  certain  narrative  of  an  offence  committed  by 
any  person,  and  of  those  necessary  facts  that  concur  to  ascertain 
the  fact  and  its  nature :  (2  Gabbett's  Cr.  L.  198.)  Citing  Bex. 
V.  Home,  per  De  Grey,  0.  J.  (Cowp.  682),  who  observes  "the 
charge  must  contain  such  a  description  of  the  crime  that  the 
defendant  may  know  what  crune  it  is  which  he  is  called  upon  to 
answer ;  that  the  jury  may  appear  to  be  warranted  in  their  con- 
clusion of  '  guilty '  or  '  not  guilty '  upon  the  premises  delivered  to 
them,  and  that  the  court  may  see  such  a  definite  crime  that  they 
may  apply  such  a  punishment  as  the  law  prescribes.^'  These  ob- 
servations, strong  in  any  case,  become  more  so  in  cases  where  the 
punishment  may  vary  from  a  month's  imprisonment  to  transporta- 
tion for  life.  Suppose  the  Attorney- General  in  this  case  asks  the 
court,  as  he  has  said  he  will,  for  final  judgment  on  this  demurrer 
if  it  be  against  the  prisoner,  the  court  has  not  before  it  the  publi- 
cations on  which  the  grand  jury  found  the  bill.  In  2  Hawk.  P.  C. 
c.  25,  s.  59,  it  is  said  to  be  '*  a  good  rule  in  indictments  as  weU  as 
appeals  that  the  special  manner  of  the  whole  fact  ought  to  be  set 
forth  with  such  certainty  that  it  may  judicially  appear  to  the  court 
that  the  indictors  have  not  gone  on  insufficient  premises."  It  might 
be  that  the  very  parts  set  out  were  not  the  parts  on  which  the 
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grand  jury  fonnd  the  bill,  and  Hawkins,  in  vol.  2,  P.  C.  lib.  2,        Bro. 
c.  2f5,  8.  57,  also  says,  regularly  every  indictment  must  charge  a         *'• 
man  with  some  particular  offence,  or  else  with  several  of  such  gavak  Duvft. 
offences  particularly  and  certainly  expressed,  and  not  with  being        — 

an  offender  in  general,  for  no  one  can  well  know  what  defence  to         ' 

make  to  a  charge  so  uncertain,  or  to  plead  either  in  bar  or  abate-  Owon  and 
ment  of  a  subsequent  prosecution ;  neither  can  it  appear  that  the  5f^SJ"^L 
facts  given  in  evidence  against  a  defendant  on  such  a  general  accu-  indiothma. 
sation  are  the  same  of  which  the  indictors  have  accused  him; 
neither  can  it  judicially  appear  to  the  court  what  punishment  is 
proper  for  an  offence  so  loosely  expressed.  If  the  compassing  be 
really  the  crime,  if  the  prisoner  be  found  guilty  upon  one  article 
of  compassing  to  depose  the  Queen  on  the  2nd  June,  could  he,  if 
acquitted  and  subsequently  indicted  on  another  article  for  a  com- 
passing to  depose  the  Queen  on  the  very  same  day,  plead  autrefois 
acquit  ?  I  apprehend  he  could  not.  SachevereWa  case  (15  St.  Tr.  1) 
and  Layer's  case — cases  of  libel — suggest  the  most  natural  analogy 
to  this  case.  In  indictments  or  in  civil  actions  for  libel,  it  is  not 
sufficient  unless  the  very  words  are  set  out :  {Wright  v.  Clements, 
8  B.  &  Aid.  503;  Gutsole  v.  Mathews,  I  M.  &  W.  495;  Woods  v. 
Brown,  6  Taunt.  169,  1  Marsh.  522;  S.  C,  Zenohio  v.  Axtell, 
6  T.  R.  162.)  But  the  rule  is  by  no  means  confined  to  libel  cases. 
The  court  will  find  that  wherever  any  written  instrument  is  of  the 
essence  of  the  crime  it  must  be  set  out,  that  the  court  may  see 
whether  it  authorizes  them  in  pronouncing  judgment.  In  B.  v. 
Nield  and  others  (6  East.  417),  Lord  EUenborough  doubts  the  case 
of  Bex  V.  Fuller  (1  Bos.  &  Pul.  180),  and  observes,  in  giving  judg- 
ment, "I  do  not  know  any  case,  where  an  offence  consists  in  words 
or  writing,  where  the  same  general  and  compendious  method  of 
describing  it  has  been  deemed  sufficient  without  stating  the  words 
or  writing  necessary  to  constitute  the  offence,'^  and  on  a  future  day, 
the  court,  after  having  referred  to  Bex  v.  Moors  and  others,  held  the 
indictment  was  bad.  [Perrin,  J. — There  is  a  very  strong  case 
against  you — B,  v.  Williams — which  was  a  proceeding  against  the 
printer  of  "  Paine's  Age  of  Reason.^'  I  go  thus  far  with  your  argu- 
ment, that  if  the  part  set  out  does  not  express  the  intention  charged, 
the  count  fails.]  In  Clements  v.  Fisher  (7  B.  &  C.  459),  the  declara- 
tion was  held  bad  for  not  averring  that  the  matter  published  was 
'*of  and  concerning  the  plaintiff.''  There  are  certainly  exceptions 
to  the  rule,  but  nothing  can  supply  the  omission  in  this  indictment 
of  an  averment  that  he  did  express,  utter,  and  declare  the  compas- 
sings  of  and  concerning  Her  Majesty  or  the  Government.  Suppose 
the  jury  find  the  indictment  as  it  stands,  is  there  a  particle  in  it 
stating  that  the  intentions  charged  are  to  be  found  in  the  passages 
set  out  ?  Wright  v.  Clements  goes  a  long  way  to  establish  the 
validity  of  this  objection.  In  forgery,  before  the  statute  2  &  3 
Will.  4,  c.  128,  8.  3,  it  was  necessary  to  set  out  the  indictments, 
and  the  same  rule  existed  in  prosecutions  for  administering  unlawful 
oaths  before  the  27  Geo.  3,  c.  15,  and  in  perjury  and  prosecutions 
for  obtaining  goods  by  false  pretences  before  the  statute  31  Geo.  3, 
c.  18,  8.  1 :  (B.  V  Murray,  2  Str.  1127 ;  B.  v.  Perrot,  2  M.  &.  S. 
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Beo.        379  ;  Young  v.  The  King,  3  T.  R.  102 ;   B.  v.  Gill,  2.  B.  &  Ad. 
^'  204.)     At  common  law,  and  anterior  to  the  statate  of  Edw.  S, 

Oavax  DiTfft.  *li6re  was  no  necessity^to  set  oat  any  overt  acts  at  all.   The  offence 

—        was  in  the  compassing,  and  the  overt  acts  were  considered  as  the 

means  used  to  effectuate  the  intention  :  (Foster's  Or.  L.  193.)     In 

Crmcn  and    Kelyng,  p.  8,  it  is  laid  down  that  the  statute  is  perfectly  satisfied 

s^whJ'^'a^^  ^y  alleging  one  overt  act,  and  the  prosecutor  may  then  prove  as 
MktmmL  many  others  as  he  thinks  fits.  The  old  statutes  of  treason  do  not 
afford  an  analogy.  There  is  a  clear  distinction  between  overt  acts, 
which  are  merely  evidence  of  the  guilty  intention,  and  where  they 
are  themselves  of  the  essence  of  the  crime  charged.  The  passages 
omitted  from  this  indictment  may  have  been  those  on  which  the 
grand  jury  have  found  the  bill.  If  this  objection  be  good,  it  goes 
to  seven  out  of  the  nine  publications  referred  to  in  the  indictment : 
(4  Wentw.  PI.  199.)  It  will,  no  doubt,  be  argued  by  the 
Attoruey- General  that  there  are  two  entire  publications  charged, 
and  that  these  are  sufficient  to  sustain  this  indictment  (Fost. 
Cr.  L.  194),  and  the  analogy  of  treason  cases  will  be  relied  on : 
(LowicVs  case,  13  St.  Tr.  267.)  In  Layer's  case  (16  St.  Tr.  93),  it 
is  said  that  if  the  overt  act  be  badly  laid,  it  should  be  taken  as 
if  it  was  out  of  the  indictment,  and  no  evidence  given  upon  it ; 
and  in  Rex.  v.  Rhodes  (2  Ld.  Baym.  886)  it  was  held  that  in  a  pro- 
secution for  perjury,  if  one  perjury  be  well  assigned  it  will  sustain 
the  conviction;  but  in  O^Gonnell  and  others  v.  The  Queen  (11 
01.  &  Fin.  379,  and  I  Oox  Orim.  Oas.  413),  the  authority  of  that 
case  appears  to  have  been  much  shaken.  In  Reg,  v.  Varher 
(1  Oar.  &  M.  644),  the  course  of  taking  a  partial  demurrer  was 
suggested  by  Tindal,  O.J.  I  shall  submit,  if  the  court  be  of 
opinion  that  the  two  publications  which  are  set  out  are  sufficient 
to  sustain  the  indictment,  that  then  your  lordship  will  treat  this  as 
a  divisible  demurrer,  and  give  judgment  for  the  prisoner  on  those 
portions  of  it  which  are  tenable,  which  was  the  old  practice  in 
civil  cases ;  and  I  would  call  on  the  court  either  to  rule  the  entire 
case  with  us  or  treat  it  as  a  divisible  demurrer.  But  I  submit  that 
it  is  impossible  to  separate  these  allegations,  for  the  grand  jury 
have  presented  that  he  did  ''  further  express,"  &c.,  and  therefore 
must  have  had  in  their  mind  the  previous  "expressions."  The 
letters  are  set  out  without  any  previous  averment  of  a  treasonable 
intent.  There  are  no  circumstances  or  inuendoes  made  use  of  to 
show  the  guilty  intent.  Does  the  statute  of  1796  enable  the 
Crown  to  charge  any  publication  in  a  way  in  which  they  could  not 
charge  it  under  the  statute  of  Edw.  1  as  an  overt  act  ?  If  it  does 
not,  it  is  necessary  for  them  to  set  them  out  as  overt  acts.  If  it 
does, the  overt  acts  are  different  things:  {Sidney' scase,9 St,  Tr.817). 
[Perrin,  J. — Sidney's  case  was  not  for  published  writings.]  Even 
published  writings  must  refer  to  some  design  then  on  foot.  If  the 
writings  are  to  be  considered  as  mer6  publications,  and  not  as  overt 
acts,  and  are  capable  of  two  meanings,  one  guilty,  the  other  inno- 
cent, the  prosecutor  ought  to  refer  to  that  which  he  alleges  to  be 
the  guilty  meaning  {Black  v.  Holmes,  Fox  &  Sm.  28),  and  for 
want  of  this  the  indictment  is  uncertain.      One  count  charges  an 
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intention  to  depose  the  Queen,  another  to  levy  war  to  compel  her  Bto. 
to  change  her  measures  and  counsels.  It  is  clear,  therefore,  that  charum 
the  publications  are  alleged  to  contain  two  guiltv  meanings  at  the  gavam  Duffy. 
same  time,  and,  I  may  contend,  one  innocent  meaning.  There  — 
should  have  been  a  prefatory  averment  to  show  the  guilty  mean-  — ' 
ing.  There  is  but  one  inuendo  in  the  indictment  from  beginning  Crown  and 
to  end,  namely,  "  My  dear  Sir,^^  meaning  William  Smith  O^Brien.  sJurUy^^^ 
The  mere  levying  war  is  not  an  offence  under  this  statue  which  indictnunt. 
limits  the  offence  to  levying  war  to  compel  Her  Majesty  by  force 
and  constraint  to  change  her  measures  and  counsels.  If  there  was 
an  insurrection  of  people  at  Clonmel,  it  would  be  treason,  but 
compassing  to  raise  it  would  not.  At  the  recent  trials  at  Clonmel, 
the  court,  with  the  concurrence  of  the  Attorney-General,  directed 
an  acquittal  on  every  count  charging  an  attempt  on  the  life  of  thp 
Queen :  {Lord  Oeorge  Gordon's  case,  21  St.  Tr.  485.)  The  cases  of 
Essex  and  Southampton  seem  to  have  been  misunderstood  in  the 
text  books.  Lord  Bacon  gives  the  best  account  of  the  case  in  which 
he  was  prosecutor  :  (Bacon's  Works  by  Montague,  vol.  6.)  There 
ought  to  be  an  inuendo  if  the  publication  be  capable  of  a  guilty 
and  an  innocent  construction,  and  if  it  bo  capable  of  two  guilty  con- 
structions, there  ought  to  be  two  inuendoes :  ( 1  Man.  &  Gr.  732, 
in  note ;  Markman  v.  SheplLerdson,  1 1  Adol.  &  El.  411  ;  Pinhiey  v. 
Inliahitants  of  Rutland,  2  Saund.  379 ;  Com.  Dig.  tit.  ^'  Pleader,  C' 
32  ;  Briscoe  v.  Hill,  per  Parke,  B.  10  M.  &  W.  735;  Beg.  v.  Bar- 
riston,  4  Jur.  698.)  If  the  court  think  that  any  part  of  this 
indictment  is  good,  they  ought  to  give  judgment  that  we  answer 
so  much  of  it  as  is  good ;  but,  if  the  court  hold  that  it  is  so,  does  it 
not  show  that  it  is  open  to  the  objection  of  duplicity  :  {Beg.  v.  Bur^ 
riston,  4  Jur.  698;  O'Coiyley  ^  O'Connor's  cases,  26  St.  Tr.  1191, 
decided  in  1799 ;  Despard's  case,  28  St.  Tr.  345,  in  1802  ;  Watson's 
case,  32  St.  Tr.  681,  in  1817,  and  Brandreth's  case,  32  St.  Tr.  755, 
in  the  same  year,  and  Thistlewood' s  case,  33  St.  Tr.  681,  in  1820, 
all  infer  but  the  one  declaration,  the  one  compassing.  Watson's 
case  is  not  authority  against  us  nor  for  these  general  counts,  for 
the  evidence  was  given  on  the  third  count,  which  was  for  levying 
war.  As  to  the  law  regarding  a  partial  demurrer  (1  Chitty  Cr.  L. 
442-3),  the  moment  you  decide  that  the  demurrer  is  good  to  part 
and  that  the  prisoner  must  answer  the  remainder,  the  objection  of 
duplicity  arises,  and  if  the  charges  are  all  combined,  a  portion 
being  bad,  the  whole  is  bad  on  the  authority  of  Beg.  v.  Burriston 
(4  Jur.  698) .  The  compassing  is  charged  to  have  been  on  the 
3rd  June,  and  then  it  is  alleged  to  have  been  further  expressed  by 
publications  on  the  29th  July,  but  under  this  act,  the  compassing 
and  expression  must  be  contemporaneous,  and  the  only  way  to  get 
rid  of  that  vice  in  the  indictment  laying  it  at  all  as  one  transaction  is, 
by  importing  it  into  a  continuendo.  The  Act  of  Victoria  allows  of 
several  felonies  being  charged  in  an  indictment  nnder  its  provisions 
but  confines  the  party  to  one' compassing:  Thistlewood's  case 
(33  St.  Tr.  681.)  There  must  be  either  two  distinct  compassines, 
and  then  it  is  duplicity,  or  else  it  must  be  a  charge  that  on  the 
29th  July  he  expressed  what  he  had  compassed  on  the  3rd  June, 
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Feo.  which  IS  a  past  compassing,  the  expression  of  which  is  no  offence. 
^-  Bat  the  2nd  connt  is  clearly  bad,  the  compassing  is  laid  on  the 

Gavan  DuFFT.  ^^^  June.     The  connt  states  that  he,  on  the  8rd  of  Jane,  feloni- 

—        oasly  did  compass,  &c.  and  the  said  felonious  compassing  then  and 

^^'        there  feloniously  did  express,  utter  and  declare,  by  publishing  a 

Crown  and    certain  printing,  &c.,  and  the  said  felonious  compasring,  &c.,  ho 

s^^!!ir^J^^^^^  ^^^^  ^'  ^'  ^-^  afterwards,  &c.,  on  the  1 7th  day  of  June, 
Irutictment,  did  further  feloniously  express,  utter,  and  declare,  by  then  and 
there  feloniously  publishing  a  certain  other  printing,  which  is 
plainly  bad  for  repugnance.  In  2  Hawkins,  P.  C.  25.  s.  27,  it  is 
said  that  if  an  indictment  lays  an  offence  on  an  impossible  day  it 
is  void.  Here  some  acts  in  the  indictment  are  alloged  to  have 
been  done  on  the  3rd  July,  some  on  29th ;  taken  as  a  whole,  the 
indictment  is  insensible  and  repugnant.  Dennison  v.  Richardson 
(14  East,  296)  shows  how  stronerly,  even  in  civil  cases  courts  will 
lean  against  repugnancy  :  (Hawk.  P.  C.  c.  23,  s.  90.)  The  objec- 
tion of  repngnancy  applies  to  the  2nd,  4th,  5th,  and  6th  counts 
{Rex  V.  Locock,  3  Burr.  1901.)  To  aver  in  an  indictment  an  offence  in 
the  time  of  one  sovereign  against  the  peace  of  another  is  clearly  bad. 
The  5th  and  6th  counts  are  also  bad  for  misdescribing  the  offence : 
they  should  have  laid  the  publications  as  such,  not  as  overt  acts, 
for  there  may  be  publications  which  are  not  overt  acts ;  there  are 
offences  under  this  statute  which  are  not  included  under  '^  overt 
acts.'^  This  appears  from  that  part  of  it  which  refers  to  open  and 
advised  speaking.  In  Archb.  Or.  PL  199,  the  cases  are  collected 
contrary  to  some  other  decisions ;  it  was  held  (i?.  v.  Douglas^ 
1  Gamb.  212)  that  a  man  might  be  convicted  of  stealing  a  ewe 
upon  an  indictment  for  stealing  a  sheep,  sheep  being  the  generic 
term,  I  apprehend  that  it  is  the  general  rule,  and  the  only  way  the 
objection  can  be  got  out  of  is  by  holding  the  last  word  to  be  a 
generic  term  :  Bex  v.  HowelL  6  Car.  &  P.  148 ;  S.  C.  1  Moody  0.  C. 
405;  1  Archb.  Cr.  PL  99;  edit,  of  1846.)  The  pleader  here  as  to 
the  general  counts  has  brought  them  as  far  as  can  be  within 
the  authority  of  Clements  v.  Fisher.  Sir  John  Hawles remarks  in 
Dr.  Kelly' s  case  (I  Burr.),  ^'I  question  whether  even  in  treason 
this  colloquium  is  sufficient  to  sustain  the  indictment  in  the  alle- 
gation." The  grand  jury  have  found  all  these  acts  to  make  one 
declaration,  therefore  if  your  lordships  think  any  one  of  them  bad, 
the  bill  cannot  be  sustained ;  in  every  one  of  the  cases  cited  at  the 
other  side,  there  was  an  allegation  of  a  conspiracy,  as  in  Thistle^ 
wood's  case  and  Watson's  case, 

December  29,  1848. 

The  Attomey-Oeneral  (Monahan)^  in  reply. — The  objections 
which  have  been  taken  to  the  1st  and  3rd  counts  are  threefold : 
that  they  are  not  sufficiently  certain ;  that  they  do  not  contain 
extrinsic  averments  or  inuendos;  and  lastly,  on  the  gfround  of 
duplicity — namely,  that  they  contain  publications  which  were 
made  at  different  times  and  different  places,  and  therefore  that  the 
counts  are  liable  to  the  charge  of  duplicity ;  and  a  number  of  cases 
have  been  cited  at  the  other  side  to  sustain  this  objection^  which 
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are  not  in  point.      I  admit  that  in  cases  of  actions  or  indictments        Rko. 
for  libel,  or  for  oral  slander,  or  for  sending  a  threatening  letter,  it     q„!^\ 
is  necessary  to  set  forth  the  very  words  on  which  the  prosecutor  qavan  Duftv. 
relies,  either  as  an  injury  to  his  character,  or  as  constituting  a        — 

breach  of  the  law  :  the  counts  in  this  case  follow  the  indictment  in         * 

Martinis  ccute^  except  that  the  latter  contained  several  matters  Cro^f^nd 
which  I  think  it  need  not.  The  objections  raised  upon  the  two  last  s^^^^a^^ 
counts  I  need  not  discuss  at  present.  [Bichabds,  B. — Then  ludidmeni. 
you  say  that  in  principle  the  indictment  in  this  case  is  the 
same  as  the  indictment  in  Martin's  case,  as  to  the  non-introduc- 
tion of  inuendos  or  specific  averments.]  I  do :  in  Martin's  case 
the  indictment  said,  which  publication  *'is  to  the  effect  follow- 
ing ;  ^^  in  this  case  it  is  said  '^  which  is,  amongst  other  things,  to 
the  tenor  and  effect  following.'^  The  pleading  in  this  case  is  a 
literal  transcript  of  approved  precedents  in  cases  of  libel :  {Lord 
George  Gordons  case,  22  St.  Tr.  177;  Paine" s  case,  22  St.  Tr. 
360;  HoWs  case,  ib.  J  200;  William's  case,  26  St.  Tr.  646.)  In 
Tahart  v.  Tipper  (1  Camp.  350),  Lord  Ellenborough  says,  ^'  The 
more  correct  way  would  have  been  to  have  said,  in  a  certain  part 
of  which  said  libel  there  was  and  is  contained,*'  &c.  It  appeared 
that  between  the  different  parts  of  the  libel,  there  was,  in  the 
original,  a  Latin  line,  which  the  pleader  omitted,  but  inasmuch  as 
it  did  not  alter  or  vary  the  sense.  Lord  Ellenborough  refused  to 
nonsuit  the  plaintiff.  The  only  question,  then,  which  I  submit 
can  arise  on  this  point  is,  whether  the  writings  which  are  set  out 
do  appear,  on  a  perusal  of  them,  to  contain  in  them  such  compas- 
sings  as  we  have  charged.  [Richards,  B. — You  say  that  the 
court  is  to  look  into  them.]  I  do  :  it  did  so  in  Martin's  case.  I 
think  no  one  who  reads  the  articles  can  doubt  that  they  bear  the 
meaning  which  we  put  on  them  :  {Irvyn's  case,  Kel.  22.)  Most  of 
the  cases  referred  to  at  the  other  side  are  cases  which  might  not 
have  referred  to  the  prosecutor  at  all  :  inuendos  are  only  used 
where  the  meaning  is  doubtful  or  ambiguous ;  but  here,  I  think 
your  lordships  will  be  of  opinion  that  the  only  meaning  which 
these  publications  could  bear  is,  a  compassing  to  deprive  and 
depose  the  Queen  from  the  style,  honour,  and  royal  name  of  the 
imperial  crown  of  the  United  Kingdom;  if  there  is  any  count 
unobjectionable,  the  demurer  must  be  overruled  :  {Eeg.  v.  Rhodes, 
1  Ld.  Baym.  886 ;  Reg.  v.  O'Gonnell,,  per  Lord  Denman,  11  CI. 
&  Fin.  379, 380 ;  and  1  Cox  Crim.  Cas.  413.)  The  next  objection 
raised  is  duplicity,  that  there  are  several  different  offences  alleged. 
But  upon  the  statute  Edw.  3,  I  think  that,  even  independently  of 
the  5th  section  of  the  act  of  Victoria,  what  has  been  done  here 
might  have  been  well  done;  but  that  section  removes  all  doubt; 
the  practice  upon  the  statute  of  Edw.  3,  from  the  earliest  times, 
was,  that  the  prosecutor  was  at  liberty  to  prove  as  many  overt 
acts  as  he  pleased  of  the  compassing  alleged.  Take  the  analogous 
case  of  perjury :  there,  though  the  offence  is  the  falsehood, — the 
taking  the  false  oath, — it  was  never  contended  that  the  averring  in 
the  indictment  the  several  parts  of  the  falsehood,  was  duplicity ; 
but  in  order  to  prevent  the  question  being  raised  in  cases  like  the 
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Rbo.        present,  the  Legislative  have,  in  the  5th  section  of  the  statute, 
CiiAuiKs      "^^®r  which  this  indictment  has  been  prepared,  enacted,  "  that  it 

Gavax  Duffy,  shall  be  lawful,  in  any  prosecution  for  felony  under  this  act,  to 

1849         charge  against  the  ofiFender  any  number  of  the  matters,  acts,  or 

— ■        deeds  by  which  such  compassings,  imaginations,  inventions,  de- 

Crowa  and    vices  or  intentions  as  aforesaid,  or  any  of  them,  shall  be  uttered 

SecvKrUsi^ct--  or  declared/'  Let  us  go  back,  my  lords,  to  the  portion  of  the 
indidtnent,  statute  which  enumerates  the  matters  by  which  the  things  are  to 
be  expressed,  uttered  or  declared ;  they  are,  according  to  the  3rd 
section,  to  be  expressed,  uttered  or  declared,  ^^  by  publishing  any 
printing  or  writing,  or  by  open  and  advised  speaking,  or  by  any 
overt  act  or  deed."  I  think  your  lordships,  on  consideration,  will 
be  of  opinion  that  the  Legislature,  having  assimilated  the  recent 
act  to  the  law  of  treason,  have  required  an  overt  act  to  be  stated 
that  this  provision  was  introduced  to  render  the  pleading  under 
this  statute  the  same  as  the  pleading  under  the  statute  of  Edw.  1 . 
It  is  conceded  that  the  prosecutor  is  in  some  way  or  other  to  be 
at  liberty  to  avail  himself  of  the  5th  section ;  and  I  submit  that 
the  only  way  the  overt  acts  which  are  capable  of  proof  could  be 
put  forward,  is  as  they  have  been.  A  dictum  of  Mr.  Justice 
Patteson  has  been  cited,  that  in  embezzlement,  if  there  are  sepa- 
rate acts  of  embezzlement,  the  proper  course  is  to  put  them  in 
separate  counts ;  in  cases  of  embezzlement  the  oflFence  is  single — 
the  taking  of  the  property — therefore  the  facts  need  not  be  set 
out.  But  here  it  has  been  provided,  that  you  may  charge  any 
number  of  acts  or  deeds  by  which  the  compassing  shall  have*  been 
expressed;  in  Campbell  8f  Haynes  v.  The  Queen,  the  opinion  of 
Lord  Denman  is,  that  duplicity  may  be  taken  advantage  of  in 
arrest  of  judgment,  as  well  as  on  demurrer.  So,  in  Martin's  case, 
which  I  do  not  refer  to  as  an  exact  authority,  as  the  point  was  not 
argued.  The  language  of  the  36  Geo.  3,  favours  my  argument,  it 
is  precisely  in  the  same  words  as  the  Statute  of  Victoria,  save  that 
the  latter  introduces  open  and  advised  speaking,  but  as  regards 
printing  and  publishing  it  is  just  the  same.  The  precedents  of 
indictments  in  Watton's  case  and  Thistlewood's  case,  under  the 
statute  of  Edw.  3,  and  30  Geo.  3,  are  precisely  as  here;  in 
Watson's  case  there  was  an  acquittal,  but  in  T/tistletcood's  case 
there  was  a  conviction  on  the  count  under  36  Geo.  3,  in  which 
several  overt  acts  were  laid ;  on  these  grounds,  therefore,  I  sub- 
mit that  as  to  the  1st  and  3rd  counts,  there  is  no  ground  for  the 
demurrer:  {Fitzhan-is's  case  (8  St.  Tr.  337,  338.)  Now,  as  to  the 
2nd  and  4th  counts,  the  objection  is,  that  according  to  the  true 
construction  of  this  statute,  a  publication  cannot  be  relied  on  as  an 
overt  act,  because  the  Act  of  Victoria  takea  a  distinction  between 
publications  and  overt  acts.  An  overt  act,  I  think,  means  any 
thing  done  in  furtherance  of  the  object.  Now,  in  all  the  older 
precedents,  the  court  will  find  the  offence  laid  thus :  that  he  did 
compass,  imagine,  &c.  to  subvert  the  Government,  and  to  put  the 
King  to  death,  and  in  order  to  perfect  and  fulfil  and  bring 
to  effect,  &c.,  he  did,  &c. ;  but  the  acts  are  alleged  to  be  done 
in  furtherance  of  the  precise  compassing  alleged  in  the  eaily  part 
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of  the  counts,  and  it  is  perfectly  well  settled  before  the  36  Geo.  3,         Pro. 
that  the  publication  of  documents  of  a  certain  character  are  overt  ^' 

acts  (Cole's  case,  7  St.  Tr.  3-6  ;  FUzharris's  case,  8  St.  Tr.  337-338) ;  qaya^d'^fy. 
and  under  the  36  Geo.  3,  publications  have  been  so  considered,  as 

in  Thistlewood's  case,  where  the  publication  of  placards  was  so  held ;         * 

and  publications,  if  they  are  intended  to  be  used  in  furtherance  of  CntwH  and 
the  object,  can  be  relied  on  as  overt  acts ;  but  it  is  contended  that  s^w^jiylia^ 
because  the  statute  says,  if  any  person  shall  express,  &c.,  by  pub-  indictmeut, 
lishing  any  printing  or  writing,  or  by  open  and  advised  speaking, 
or  by  any  overt  act  or  deed,  a  printing  cannot  be  used  as  an  overt 
act,  and  some  cases  have  been  referred  to  to  sustain  this  proposi- 
tion. A  case  was  cited  in  which  the  court  held  that  stealing  a  ewe 
was  not  stealing  a  sheep.  [Pkbbin,  J. — Not  that  it  was  not 
stealing  a  sheep,  but  that  it  was  not  an  offence  under  the  statute, 
which  takes  a  distinction  between  sheep  and  ewes :]  {Reg  v.  Spicer, 
Car.  &  Kirw.  699.)  I  submit  that  the  objection  cannot  apply 
where  the  documents,  as  we  allege  were  published  in  a  public 
newspaper,  and  themselves  show  the  intent.  It  is  impossible  not 
to  hold  them  to  be  overt  acts.  The  letter  to  Mr.  W.  S.  O'Brien, 
and  several  other  passages  charged  in  this  count  are  clearly  overt 
acts,  expressive  of  an  intention  clearly  averred.  But  supposing 
there  is  the  distinction  between  publications  and  overt  acts,  the 
allegation  that  they  are  overt  acts  is  surplusage ;  but  after  Thistle- 
wood's  case  it  would  be  idle  to  say  that  they  are  not  overt  acts,  and 
further,  some  of  the  documents  were  not  published,  but  were 
writton  for  the  purpose  of  being  published  in  a  certain  public  news- 
paper. But  then  it  is  said  that  there  is  a  repugnance  in  the  manner 
in  which  these  overt  acts  are  stated.  Everything  which  I  have 
stated  on  this  point  as  to  the  1st  and  3rd  counts  applies  to  the  2nd 
and  4th ;  and  as  to  the  allegation  that  wq.  do  not  set  forth  the  whole 
of  the  publications,  the  court  will  find  that  in  the  precedents  of 
indictments  for  treason  both  under  the  25  Edw.  3  and  36  Greo.  3, 
the  publications  are  not  set  out,  they  are  only  just  stated  as  in  the 
5th  and  6th  counts  here,  and  therefore,  if  the  objection  is  not 
applicable  to  the  5th  and  6th  counts,  a  fortiori  it  is  inapplicable  to 
the  Ist  and  3rd  or  2nd  and  4th;  and  in  Francia's  case  (15  St.  Tr. 
898),  the  reason  is  given.  SachevereU's  case  was  relied  on,  and  it 
was  urged  that  a  certain  letter  ought  to  have  been  set  forth,  but  it 
was  held  that  the  writing  and  publishing  was  the  overt  act,  and 
the  contents  of  the  letter  merely  evidence.  This  case  is  also  on 
other  grounds  distinguishable  from  cases  of  libel  and  slander,  which 
stand  on  particular  grounds.  The  allegation  in  such  cases  is,  that 
the  defendant  did  publish  the  matter  of  and  concerning  a  particular 
person.  The  gist  of  the  offence  is  the  publishing  tno  particular 
document,  and  it  has  been  held  that  the  document  must  be  set  forth 
to  enable  the  judges  to  decide  whether  the  publishing  is  an  offence, 
as  in  the  statute  regarding  the  sending  threatening  letters,  the 
sending  the  letters  is  the  offence,  and  the  letter  must  be  set  forth 
to  enable  the  judges  to  decide  whether  it  be  an  offence  or  not,  and 
in  forgery  the  document  must  be  set  out  to  enable  the  court  to 
decide  whether  the  document  said  to  be  forged  comes  within  the 
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Bica.  description  in  an  act  of  Parliament.  The  language  of  the  25  Edw.  3 
^'         is,  "  if  a  man  shall  be  proveably  attainted  by  open  deed."   Now  it 

Gavaii  Dupfy.  ^^  ^9^  contended  that  the  publication  of  these  documents  is  not  an 

open  deed,  but  it  was  never  understood  to  be  necessary  to  set  ont 

_•       the  document :  {R.  v.  Meeliam,  6  East,  425.)     I  do  not  see  what 

Crown  and    the  distinction  is  between  treason  and  felony.     The  treason  is  the 

s^^u^^Ta^  offence.  The  penalty  in  the  present  case  is  lower,  but  that  is  the 
Indktmau.  only  difference.  The  language  of  both  acts  is  the  same.  The 
statute  does  not  say  by  publishing  seditious  printing,  for  then  it 
might  be  necessary  to  set  it  out  to  see  whether  it  was  seditious  or 
not,  but  by  publishing  any  printing.  It  has  been  urged  that  the 
2nd  count  is  repugnant  in  time  and  place.  The  objection  is  applied 
to  the  2nd  and  4th  and  5th  and  6th  counts.  There  is  but  one  com- 
passing evidenced  by  several  overt  acts,  and  the  time  is  not  mate- 
rial. As  to  the  point  of  duplicity,  the  5th  section  is  that  '^  it  shall  be 
lawful  in  any  indictment  for  Sktj  felony  under  this  act  to  charge 
against  the  offender  any  number  of  matters,  acts,  or  deeds.^'  If  what 
is  contended  for  by  the  other  side  is  correct,  the  word  would  he  felony. 
With  respect  to  the  allegation  of  repugnancy,  the  objection  is,  as 
I  understand  it,  that  we  allege  the  compassing  on  the  3rd  June, 
and  that  the  said  felonious  compassing  he  did  then  and  there  ex- 
press, &c.,  that  is  to  say,  in  order  to  fulfil  his  most  evil  and  wicked 
felony,  &c.,  he  on  the  3rd  day  of  Juno,  &c.,  and  on  divers  other 
days  and  times  after  the  said  3rd  day  of  June,  to  wit,  on  the  1 7th 
day  of  the  same  month  of  June,  &c.  &c.,  but  the  demurrer  does 
not  apply  to  that  portion  of  the  count  which  sets  forth  the  docu- 
ments constituting  the  overt  acts  of  the  3rd  June,  and  being  to 
the  whole  count  is  too  large  {Beg  v.  Rhodes) ;  but  even  if  well 
founded  it  does  not  apply  to  the  2nd  count  of  the  indictment ;  the 
demurrer,  being  too  large,  must  fail:  {Webb  v.  Baker,  7  Adol.  & 
E.  841 ;  Boyce  v.  Williams,  2  Jones,  214,  Exch.  Rep.)  And  there 
is  no  such  thing  as  a  demurrer  to  part  of  a  count.  There  is  no 
repugnancy.  The  words  are  ''did  then  and  there  feloniously 
express,  utter  and  declare,  by  divers  overt  acts  and  deeds  herein- 
after mentioned.'^  ''  Divers  acts ''  means  other  than  those  on  the 
3rd  of  June.  This  is  not  an  averment  of  two  distinct  things.  It 
is  that  on  the  3rd  June  the  prisoner  did  a  certain  act,  and  on 
another  day  another,  which  is  evidence  of  the  same  compassing  : 
{Rex  V.  Shepherd  and  Agnew,  5  E.  244.)  I  submit  that  there 
is  no  inconsistency  nor  repugnancy.  In  Townley's  case  (Fost.  Cr. 
L.  7),  it  was  objected  that  the  overt  acts  were  charged  in  the 
indictment  to  have  been  done  on  the  10th  October,  but  that  all 
the  evidence  was  of  overt  acts  subsequent  to  that  date ;  and  in 
Lord  Balmerino's  ease  (Fost.  Or.  L.  9,  note),  the  same  objection 
was  made,  but  Lord  Ohief  Justice  Lee  delivered  the  unanimous 
opinion  of  all  the  judges,  that  the  day  is  not  material,  provided  the 
treason  be  proved  to  have  been  committed  before  the  finding  of 
the  bill,  so  that  it  is  quite  clear  that  nnder  the  statement  in  this 
indictment  we  are  entitled  to  give  in  evidence  publications  of  a 
different  day  from  the  3rd  June.  It  is  not  like  the  description  of 
the  date  of  a  written  instrument.     In  an  action  on  a  bill  of  ex- 


CRIMINAL  LAW   CASES.  317 

change,  if  you  say  that  on  such  a  day  the  party  made  his  bill  of        Rkg. 
exchange^  you  may  give  evidence  of  a  bill  made  on  another  day,  ^' 

though  if  you  describe  the  bill  as  bearing  date  on  such  a  day,  you  gavan  Dufft. 
cannot  give  in  evidence  a  bill  of  a  different  date.  [Pbeein,  J. — 
Have  you  any  authority  for  that  ?  It  is  a  question  of  the  distinc-  jL?* 
tion  between|pleading  and  evidence.]  Not  exactly.  [Perrin,  J.  Crown  and 
—There  are  precedents  under  86  Geo.  3— one  in  Thistlewood's  setJ^'^L 
case,  where  it  is  alleged  that  he  did  compass,  &c.,  on  a  certain  day,  indictment. 
and  on  divers  other  days  both  before  and  after,  but  there  is  no 
authority  that  I  am  aware  of  for  the  form  adopted  here.]  In 
ThistUwood^a  case  it  is  said  that,  by  divers  other  acts,  &c.,  he  did 
then  and  there  express,  &c.,  and  at  different  other  days  and  times. 
It  has  been  contended  here  that  the  ''  then  and  there  '^  means  the 
very  day  itself :  (2  Hawk.  c.  25,  s.  82.)  The  act  of  publishing 
may  be  done  on  several  different  days :  it  is  otherwise  of  the  com- 
passing. The  act  of  publication  is  not  like  the  act  of  compassing, 
but  if  the  construction  contended  for  at  the  other  side  is  the  true 
construction  of  this  document,  the  court,  I  respectfully  submit, 
will  reject  the  portion  which  is  inconsistent,  will  reject  the  words 
'^  then  and  there,^'  and  the  indictment  will  run  that  on  the  8rd  day  of 
June  he  did  feloniously  compass,  &c.,  by  divers  overt  acts  and 
deeds  hereinafter  mentioned,  that  is  to  say,  in  order  to  perfect, 
fulfil,  and  bring  to  effect  his  most  evil  and  wicked  felony,  be  the 
said  Charles  Gavan  Duffy,  on  the  said  3rd  day  of  June,  in  the 
said  11th  year  of  the  reign  aforesaid,  and  on  divers  other  days  and 
times  after  the  said  3rd  day  of  June,  to  wit,  on,  &c.  :  {Ring  v. 
Roxborough,  2  C.  &  J.  418,  and  2  Tyr.  468.)  But  the  objection 
does  not  apply  to  the  first  overt  act,  and  therefore  this  demurrer 
cannot  be  sustained.  [Psbbik,  J. — ^Have  you  any  case  for  that 
except  Layer^s  case  ?]  LowicVs  case  (13  St.  Tr.  267.)  It  is  con- 
tended that  the  5th  and  6th  counts  are  bad  for  not  settine^  out  the 
overt  acts,  but  in  Thistlewood^s  case  and  Francia's  case,  and  the  bulk 
of  the  precedents  under  a  general  statement,  such  documents  have 
been  received  in  evidence.  Thistlewood's  ca^e  is  an  important 
authority.  Evidence  was  g^ven  of  acts  on  several  other  days  and 
times.  I  admit  that  under  this  count  the  party  has  not  the  advan- 
tage of  taking  the  opinion  of  the  court  on  the  sufficiency  or  insuf- 
ficiency of  the  publication,  as  in  cases  of  libel ;  but  in  treason  cases 
the  same  thing  occurs.  In  Watson^s  case  the  count  was  for  levying 
war.  (c) 

Janiuiry  4, 1849. 

PiBBiN,  J.— The  prisoner  is  charged  under  the  statute  of 
11  Vict.  c.  12,  with  feloniously  compassing  to  depose  the  Queen, 
and  to  levy  war  against  Her  Majesty.  There  was  another  indict- 
ment for  tne  same  offence  pending  in  the  county  of  Dublin ;  this, 

(e)  The  learned  Attorney-Oeneral  also  «i£Qed  that,  in  the  eTent  of  the  Court  orerraHng  tlie 
demnrrer,  the  Crown  were  entitled  to  final  judgment.  This  part  of  the  ailment,  and  the  cases 
olted  upon  it,  it  has  not  heen  considered  neoeesary  to  print  here,  as  they  will  be  found  fullj 
reported  in  pp.  25*30  ante ;  and  see  also  note,  p.  332,  poit* 
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the  court  is  of  opinion^  should  be  quashed.     This  indictment  eon- 
tains  six  counts — the  first  four  charging  several  distinct  matters, 
publications,  and  overt  acts,  as  the  expression  of  the  compassing. 
The  5th  and  6th  charge  the  same  matter  more  generally,  and  to 
each  there  was  a  several  demurrer  and  joinder  therein.     The  1st 
count  charges  that  the  prisoner,  on  the  3rd  of  June,  in  the  11th 
year  of  the  Queen,  did  compass,  imagine,  and  intend  to  depose 
the  Queen,  and  that  compassing  did  express,  utter,  and  declare, 
by  feloniously  publishing  a  certain  printing  or  writing,  which  said 
printing  contains,  among   other  passages,  the  several  following 
ono^,  and  to  which  it  is  material  to  advert : — "  When  the  French 
revolution  raised  the  hopes  of  Ireland  in  a  speedy  deliverance,  I 
asked  to  have  done  what  seemed  to  me  to  be  the  manifest  duty  of 
the  hour.     I  proposed  that  the  two  existing  Bepeal  associations 
should  be  forthwith  dissolved,  and  a  new  one,  kindled  with  the 
new  spirit  of  the  times,  set  in  their  place  ;    that  it  should  be  open 
to  all  repealers  without  pledge  or  qualification ;   that  its  govern- 
ment should  be  committed  to  a  legislative  council  of  three  hundred 
repealers,  the  foremost  in  Ireland  for  capacity  and  devotion ;  and 
its  direction  to  an  executive  committee  of  five,  competent  to  act  as 
the  cabinet  of  the  movement;   that  commissioners  should  be  sent 
forth  to  organize  the  entire  country  into  local  clubs ;    that  perma- 
nent agents  should  be  established  in  England  to  organize  the  Irish 
and  the  friends  of  Ireland,  in  every  city  in  that  island.    It  was  my 
conviction  that  nothing  ought  to  be  left  to  chance  which  forethought 
could  prepare ;  that  every  foot  of  Irish  soil  ought  to  be  made  vital, 
with  the  passion  for  daring  changes,  and  for  results  that  glowed  in 
the  heart  of  the  capital ;  that  the  hot  blood  engendered  there  ought 
to  be  sent  burning  and  thrilling  to  the  coldest  extremities ;  that 
organization  ought  to  be  extended  and  systematized,  till  literally 
every  hamlet  and  parish  had  its  club,  every  town  and  city  its  bri- 
gade of  clubs.     Had  this  been  done,  Ireland,  instead  of  pleading  a 
shameful  want  of  forethought,  would  at  this  hour  possess  a  popular 
cabinet,  treasury,  and  legislative  council,   trusted  by  the  whole 
country,  and  a  national  guard  of  disciplined  clubs.''  ''Give  Ireland 
a  native  power  which  she  can  love  and  obey,  and  you  give  all  she 
requires  for  strength  or  victory.    A  popular  executive  set  up  by 
the  Irish  nation  would  overtop  the  officials  of  Dublin  castle  in  a 
week,  and,  if  they  are  worthy  of  their  office,  would  centre  round 
themselves  the  love  and  reverence  of  the  whole  nation.''    These 
passages  are  set  out  as  expressive  of  the  compassing  charged,  and 
with  the  intent  to  depose  the  Queen.     In  the  second  publication 
we  find  the  following  extracts  : — "  Frankly  we  go  into  this  league 
to  establish  clubs  universally,  to  regain  for  Ireland  the  generous 
aid  of  our  foreign  friends,  to  compass  a  national  council  of  three 
hundred  elected  representatives,  fit  to   confront  the  majesty  of 
England,  or  the  sterner  majesty  of  death."     ''  The  ministers  of 
Ireland  prefer  a  civil  war  to  an  Irish  legislature — the  base  aristo- 
cracy of  Ireland  have  declared  for  the  minister,  and  against  the 
soil  on  which  they  live — the  Irish  government  now  becomes  simply 
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a  question  of  force,  force  of  will,  and  force  of  organisation.     It        Keg. 
has  ceased  to  be  a  debatable  question,  a  propagandism,  or  a  •'• 

demonstration.  With  petitions,  motions,  resolutions,  and  all  oratory  gavax  Duffy. 
of  the  remonstrative  order,  it  is  done  for  ever.     Does  Ireland  really        — 

will  national  institutions  ?     If  so,  Ireland  must  prepare  herself  to         * 

assert  them  by  union  and  by  action.  Every  town,  village,  and  Cfrown  and 
barony,  must  have  its  club,  every  club  its  committee,  every  com-  s^^lJ^^^^^ 
mittee  its  plan  of  operations,  adhering  with  the  general  policy.  ludictmeia. 
When  this  is  done,  and  Ireland,  from  end  to  end,  is  bound  together 
by  a  spirit  of  sympathy,  and  cords  of  combination,  it  will  be  a 
feasible  work  to  emancipate  her  from  the  iron  yoke,  and  give  her 
whatever  form  of  government  the  national  will  decrees."  That 
expressly  shows  an  intention  to  depose.  The  charge  in  the  first 
count  against  the  prisoner  is,  that  he  had  compassed  the  deposition 
of  the  Queen,  and  expressed  that  compassing  or  intention  by  the 
articles  therein  set  forth.  I  am  of  opinion  that  the  passages  I  have 
read  do  not  only  contain  evidence  of  the  existence  of  that  design, 
but  also  an  advice  to  others  to  effect  that  purpose.  To  seek  to 
change  the  Government  shows  an  intention  to  depose  the  Queen, 
and  is  an  overt  act  evidencing  that  intention.  The  count  charges 
an  intention  of  compassing  to  depose  the  Queen,  and  of  creating  a 
popular  revolution,  which  was  treason  under  the  36  Geo.  3.  It  is 
clear  that  it  was  not  the  intention  of  the  Legislature  to  deprive 
the  Crown  of  the  protection  it  was  theretofore  entitled  to,  and  the  Judgment  of 
5th  section  of  the  Act  of  Victoria  expressly  provides  that  it  shall  be  ^*'""*  ^' 
lawful  in  any  indictment  for  felony  under  the  Act  "  to  charge  any 
number  of  the  matters,  acts,  or  deeds,  by  which  such  compassing 
or  any  of  them  shall  have  been  expressed,^'  &c.  It  is  argued  for 
the  prisoner  that  the  word  indictment  is  not  equivalent  to  count, 
but  that  it  might  mean  that  the  acts  or  deeds  should  be  charged  in 
several  counts.  No  authority  has  been  shown  me  that  the  word 
''  indictment "  means  one  and  not  several  counts ;  and  if  that  were 
BO,  there  would  have  been  no  necessity  for  any  legislative  enact- 
ment, as  the  different  offences  might,  previously  to  the  passing 
of  the  act,  have  been  set  out  in  several  counts.  In  1  Hale  P.  C. 
122-123,  it  is  said  that  more  overt  acts  than  one  may  be  laid  in  an 
indictment,  and  then  the  proof  of  any  of  them  so  laid — ^being 
in  law  sufficient  overt  acts — maintains  the  indictment.  Indictment 
there  means  count,  and  must  be  taken  so  under  this  act.  It  has 
been  argued  that  there  is  a  distinction  between  the  offences 
created  under  the  36  Geo.  3  and  the  11  &  12  Vict.  c.  12.  That 
under  the  first  act  the  compassing  alone  was  the  offence,  but  that 
under  the  latter  there  was  the  compassing  and  the  expression 
of  it.  No  authority  has  been  cited  to  establish  that  distiction, 
and  it  is  in  my  mind  untenable.  The  explanative  construction  and 
import  of  the  same  word  in  this  act  must  be  the  same  as  in 
the  36  Geo.  3.  It  cannot  mean  different  things,  and  to  sustain 
this  argument  we  must  go  further^  and  hold  that  it  means 
different  things  in  the  same  act — that  is,  in  the  section  extending 
the  36   Geo.  3  to  this   country,  it  should  have  one  meaning, 
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and  in  the  5th  section  another.  That  what  would  be  a  good 
count  in  treason  should  be  bad  when  changed  from  treason  to  felony. 
The  crime^  the  offence^  under  the  36  Geo.  3,  is  the  same  as  that 
unde^  the  11  &  12  Vict.  c.  12.  The  thing  prohibited  is  the  same^ 
viz.^  the  compassing^  and  the  expressing  of  it  by  publication^  or 
by  any  matters^  acts^  or  deeds.  It  is  equally  erroneous  to  hold 
that  the  publication  is  not  included  in  the  word  ^^  matter.'^  An 
indictment  under  the  36  Geo.  3,  would  be  erroneous,  if  the 
charge  was  of  compassing  alone,  and  would  be  insufficient  if  the 
overt  act  were  not  expressed.  The  same  rule  must  be  necessary 
under  the  11  &  12  Vict.  c.  12  ;  under  either  act  it  is  necessary  to 
express  the  things  or  matters  expressive  of  the  offence.  If^  there- 
fore, the  compassing  alone  be  the  crime,  it  is  erroneous  and  over- 
refined  to  say  that  there  are  three  felonies ; — by  publishing,  by 
open  and  advised  speaking,  and  by  any  other  act  or  deed.  There 
is  nothing  to  show  that  the  expression  should  be  laid  in  more 
than  one  count,  or  that  the  overt  acts  are  to  be  laid  otherwise 
in  felony  than  in  treason.  The  proper  mode  is  to  set  out  the 
overt  acts  in  the  counts,  charging  the  felony  of  which  they  are  the 
expression.  Authorities  have  been  referred  to,  but  they  do  not 
support  the  position  they  were  cited  for,  and  this  count  is  con- 
formable with  the  practice  and  precedents  in  cases  of  perjury  and 
conspiracy.  No  possible  inconvenience  or  disadvantage  can  pos- 
sibly arise  to  the  prisoner,  and  so  far  the  case  of  Beg.  v.  Martin 
(3  Cox  Grim.  Gas.  447)  is  in  point;  therefore  I  think  that  there  is 
nothing  in  this  objection.  The  second  objection  is,  that  the  count 
is  too  general,  in  not  specifying  fully  the  words  charged,  and  that 
there  is  no  colloquium  or  inuendo  expressive  of  the  intent  charged. 
I  think  that  the  passages  themselves  plainly  express  the  intention 
charged,  therefore  no  inuendo  is  necessary.  In  Clements  v.  Fisher 
(7  B.  &  G.  459),  though  the  count  was  held  to  be  bad  for  not 
setting  out  the  meaning,  the  court  says  that  such  an  allegation 
would  not  have  been  necessary,  if  there  had  been  in  the 
libel  set  out  anything  which  clearly  applied  to  the  plaintiff,  or 
any  distinct  inuendo  so  applying  te  the  libellous  matter,  or  if, 
upon  the  perusal  of  the  matter  set  out  it  had  manifestly  appeared 
that  it  related  to  the  libel  in  respect  of  which  the  plaintiff  had 
recovered  damages.  In  the  present  case  it  is  quite  impossible  to 
read  the  passages  I  have  referred  te,  without  seeing  that  they  do 
directly  refer  to  the  objects  of  compassing,  and  that  they  suggest 
the  means  of  carrying  it  into  effect.  "  The  problem  that  lies  before 
us  is  to  sieze  the  whole  force  of  the  country— now  scattered  and 
chaotic — to  reduce  it  promptly  to  order,  and  discipline  it  to  system, 
that  it  may  be  wielded  like  a  sword  against  England.  We  are 
playing  for  the  life  of  Ireland,  and  anything  short  of  this  is  flinging 
away  the  last  hope  of  the  Geltic  race.*^  The  court  is  te  read  these 
words  as  they  would  be  read  elsewhere,  according  to  their  literal 
meaning.  Gan  it  be  suggested  that  the  intent  was  not  te  depose 
the  Queen  ?  What  averment  could  make  the  intent  clearer  than 
that  passage  itself  has  expressed  it :  "A  popular  executive,  set  up 


CRIMINAL  LAW   CASES.  321 

by  the  Irish  nation^  would  overtop  the  officials  of  Uablin  castle       Rea 
in  a  week^  and  if  they  are  worthy  of  their  office^  would  centre     ^  ^' 
round  themselves  the  love  and  reverence  of  the  whole  nation."  GAVAaDcFFY 
That  expresses  an   intention   in  the  prisoner^  and  an  advice  to        — 
others  to  seek  to  change  the  Government.     That  could  not  be        il.* 
done  without  levying  war  and  deposing  the  Queen.     It  has  been    Croum  and 
suggested,  but  it  was  not  shown,  that  some  other  meaning  might  ^J^|JJ!^^L 
be  attributed  to  them.     The  case  of  Beg,  v.  Martin  is  an  authority    jndidmmt, 
upon  this  point  also.    The  case  is  even  stronger;  for  there  the 
passages  were  not,  as  here,  either  specified  or  selected.     I  cannot 
conceive  the  necessity  for  expressing  the  intent;   there  is  no 
ambiguity.    In  JReg.  v.  Agnew  (5  E.  258),  the  rule  is  thus  stated : 
"  There  is  no  rule  that  other  words  should  be  employed  than  those  in 
ordinary  use,  or  that  in  indictments,  or  other  pleadings,  a  difierent 
sense  is  to  be  put  on  them  than  they  bear  in  ordinary  acceptation :" 
''And  if,  where   the  sense  may  be  ambiguous,  it  is  sufficiently 
marked  by  the  context,  or  other  means,  in  what  sense  they  are 
intended  to  be  read,  no  objection  can  be  made  on  the  ground  of 
repugnancy,  which  only  exists  where  a  sense  is  annexed  to  words 
which  is  either  absolutely  inconsistent  therewith,  or  being  appa- 
rently so,  is  not  accompanied  with  anything  to  explain  or  define 
them."     In  the  case  of  Bex  v.  Home  (Cowp.  672),  referred  to  in 
the  argument,  De  Grey,  C. J.,  at  p.  683,  says :  "  To  apply  these 
principles  to  cases  of  libel,  it  may  happen  that  a  writing  may  be  judgment  of 
so  expressed,  and  in  such  clear  and  unambiguous  words,  as  may  Perrio,  j. 
amount  in  itself  to  a  libel.    In  such  a  case  the  court  wants  no 
circumstances  to  make  it  clearer  than  it  is  of  itself,  and  therefore 
all  foreign  circumstances  introduced  upon  the  record  would   be 
only  matter  of  supererogation.''  In  the  present  case  the  passages  are 
not  merely  capable  of  being  connected  with  the  offences  charged, 
but  directly  relate  to  the  compassing  and  effectuation  of  it,  and  I 
approve  of  the  rule  cited  by  Sir  Colman  O'Loghlin,  from  Foster's 
Disc,  on  Treason,  c.  1.  s.  7,  p.  198,  that  "  the  words  must  be  pub- 
lished, and  that  they  import  such  compassing,"  and  applying  it  to 
the  present  case,  it  appears  to  me  that  these  passages  denote,  and 
are  expressive  of  the  design  charged,  and  are  in  furtherance  and 
contemplation  of  it.      This  objection  is  repeated  in  another  form, 
viz.,  that  the  whole  of  the  writings  should  be  set  forth,  and  that 
nothing  should  be  left  to  intendment.     If  the  whole  were  set  out, 
it  would  be  most  injurious  to  the  prisoner  to  have  voluminous  and 
long  continuances  set  out  upon  the  record,  and,  as  expressed  by 
Lord  Denman,  "  a  grievance  and  an  oppression."     The  doctrine  is 
also  correctly  stated  in  SachsverelVs  ease  (15  St.  Tr.p.  l),and  this 
indictment  loUo'ws  that  course,  and  gives  the  prisoner  an  advantage 
by  selecting  the  passages  relied  on,  and  I  do  not  think  the  Attorney- 
General  could  rely  on  other  portions  of  the  publication,  than  those 
set  out  to  support  his  case.      Several  cases  were  cited  in  which  it 
was  necessary  to  set  out  the  whole  matter  of  the  publication,  as  in 
indictments  for  administering  false  oaths,  &c.     They  do  not  apply 
to  the  present  case.    I  agree  with  the  doctrine  of  Lord  Hale 
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Reg.  (1  P.  C.  109),  'Hhat  the  words  must  show  not  only  a  purpose, 
Charles       ^^  ^  settled  intention  in  the  mind ;  I  will  test  the  counts  by  this 

QavanDuftt.  ^^^®  9  it  charges  the  prisoner  with  compassing  to  depose  the  Queen, 
1849        ^°*'  ^y  publishing  certain  writings,  and  I  find  by  the  passages  I 

'       have  referred  to,  which  appear  to  me  plainly  to  import  the  inten- 

Crofon  and    tion  imputed  to  them,  that  the  intention  of  all  these  is  so  clearly 

Set^Uj^L^  set  out  as  to  denote  the  settled  purpose  necessary  to  constitute  the 
Jndiamwu  charge ;  but  if  the  words  do  not  of  themselves  express  the  guilty 
purpose,  then  it  should  be  shown;  I  think  that  the  count  does 
express  the  compassing,  and  that  the  prisoner  evidenced  the  inten- 
tion of  perfecting  that  compassing  by  the  passages  I  have  referred 
to.  In  Thistlewood's  case  (83  St.  Tr.  684),  Abbott,  O.J.,  in  his 
charge  to  the  grand  jury,  speaking  of  the  36  Geo.  3  says, ''  that 
the  intention  shall  constitute  the  crime,  which  shall  be  manifested 
by  some  act  tending  towards  the  accomplishment  of  the  criminal 
object/'  I  adopt  that  view;  it  is  not  merely  necessary  that  a 
vague  intention  should  be  expressed  in  the  count,  but  a  settled  pur- 
pose. What  was  there  set  out  was,  in  the  object  of  law,  an  overt 
act,  and  evinced  a  settled  purpose  to  effect  the  intention  charged : 
Despard's  case  (28  St.  Tr.  345.)  In  SacheverelVs  case  (15  St.  Tr.  1), 
two  passages  were  referred  to  as  not  being  set  forth;  he  was 
impeached  for  preaching  a  sermon  against  the  then  recent  revolu- 

-  ,       .  ,     tion   in    England.     The   question  was   referred   to  the  judges, 

pS  J  »°^  ^^9"^  .*^®  resolution  arrived  at,  it  will  distinctly  appear  that 
the  objection  was  not  that  the  passages  were  not  fully  set  out,  but 
that  none  were  specified;  in  fact,  the  very  thing  done  in  the 
present  case  was  that,  the  want  of  which  was  complained  of  there  : 
Bex  V.  Ma^on  (14  Leach,  487),  was  relied  on  to  show  that  the 
passages  should  be  set  out,  that  the  court  may  see  if  the  offence  is 
that  contemplated  by  the  statute  creating  it ;  and  Olements  v. 
Fisher  (7  B.  &  G.  459),  was  cited  to  the  same  effect.  It  was  also 
said  that  the  whole  publication  should  be  set  out,  in  order  that  the 
court  might  be  in  a  position  to  measure  the  punishment  to  be 
inflicted.  It  is  in  the  power  of  the  court  to  have  the  whole  docu- 
ment before  it,  and  to  use  it  for  that  purpose.  Another  argument 
was  urged,  that  the  whole  publication  should  be  set  out,  in  order 
that  the  true  meaning  might  be  arrived  at.  I  think  the  passages 
of  themselves  show  that.  It  was  further  argued,  that  the  grand 
jury  may  not  have  found  the  bill  upon  the  passages  alleged  to  be 
expressive  of  the  offence.  It  is  not  to  be  presumed  that  the  grand 
jury  did  so,  and,  in  my  judgment,  it  is  more  likely  that  both  the 
grand  and  petty  jury  would  be  more  embarrassed  by  long  state- 
ments, than  those  confined  to  particular  charges,  and  that  justice 
would  be  better  administered,  and  the  prisoner  have  a  better 
opportunity  of  defence  than  if  he  were  distracted  by  passages  not 
bearing  on  the  case,  or  under  the  consideration  of  the  prosecutor ; 
and  in  addition  to  this,  the  authorities  and  precedents  appear  to 
show  plainly  that  this  course  is  proper,  and  in  SacheverelVs  ca^e,  to 
which  I  have  already  referred,  the  objection  was  that  no  entire 
passage  of  the  sermon  had  been  set  out.     The  objection  was  not 
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allowed^  and  tihiB  oonnt  appears  to  be  entirely  in  accordance  with        Rao. 
that  anthoriiy^  and  precedents  to  the  same  effect  will  be  foand  in     n  a'im 
Stochdale's  case  (22  St.  Tr.  237) ;  Finnerty'a  case  (26  St.  Tr.  901 ;  qavI^Duffy. 
WilUam8*8  case  (26  St.  Tr.  653) ;  and  particnlarly  in  Franda^s  case        — 

(15  St.  Tr.  897),  where  the  same  words,  *'  containing  among  other        ' 

things"  are  used.  And  in  Thistlewood's  case  (83  St.  Tr.  681),  a  Crwfn  and 
part  of  the  proclamation  only  was  set  out.  For  these  reasons  it  s^^JSTSclL 
appears  to  me  that  this  count  does  set  forth  an  offence  within  the  indiotmenu 
statute ;  that  there  is  no  necessity  for  any  inuendoes  to  support  it ; 
and,  therefore,  there  must  be  judgment  for  the  Grown  upon  the  1st 
count.  The  2nd  count  was  objected  to  as  being  repugnant,  and 
inconsistent  as  to  the  time,  in  stating  that  the  prisoner  did  compass 
on  the  3rd  June,  and  the  said  compassing  did  further  express,  on 
the  17th  June,  and  so  on  several  subsequent  days;  and,  secondly, 
it  is  objected  that  the  publications  are  set  out  as  overt  acts  of 
felony.  It  is  not  necessary  to  give  any  opinion  on  this  objection, 
as  I  am  of  opinion  the  first  is  well  founded.  The  expression  on  the 
17th,  of  a  compassing  on  the  3rd,  is  repugnant  and  insensible,  and 
this  is  clearly  estabUshed  by  authority ;  in  2  Hawk.  P.  C.  324,  it 
is  said,  **  if  an  indictment  lay  the  offence  on  an  uncertain  day,  or 
impossible  day,  or  where  it  lays  it  on  a  future  day,  or  lays  one 
and  the  same  offence  at  different  days,  or  lays  it  on  such  a  day  as 
makes  the  indictment  repugnant  to  itself,  it  is  void."  The  reading 
of  that  passage  is,  that  if  any  portion  of  the  count  be  repugnant 
to  itself  it  is  bad;  and  the  case  of  Rex  v.  Agrmo  and  thejj^"*®^ 
authoritieB  there  cited,  support  this  view.  I  do  not  think  this  ' 
defect  can  be  successfully  obviated,  but  on  the  authorities  I 
think  that  all  the  charges  subsequent  to  the  first  overt  act  must 
be  rejected,  that  the  count  may  be  sustained  with  respect  to 
the  overt  acts  laid  on  the  3rd  of  June,  and  prior  to  that  day. 
During  the  argument  I  thought  that  this  course  of  pleading  was 
that  objected  to  in  Thdattewood'e  case  ;  I  find  I  was  in  error.  The 
statement  of  the  compassing  is  on  a  particular  day  and  on  several 
days  both  before  and  after.  That  was  not  repugnant.  On  these 
authorities  I  think  the  second  and  subsequent  overt  acts  are 
repugnant  and  inconsistent,  and  must  be  rejected,  but,  according 
to  the  authority  of  Lord  Holt,  the  first  is  not  consequently  to 
be  rejected.  The  second  objection  is  not  well  founded.  The 
publications  are  well  laid  as  overt  acts.  It  will  appear  on 
reading  the  averments  charging  the  publications  that  it  is 
charged  that  they  were  published  in  order  to  carry  out  the 
alleged  compassing;  that  they  were  charged  to  have  been  used 
as  an  encouragement  or  incentive  to  others  and  to  create  revo- 
lution. I  think  on  the  authority  of  Hale  P.  0.  118;  Foster  119; 
of  Lord  EUenborough  in  Thiatlewood's  case,  and  of  Bayley,  J., 
in  Watson^s  case,  that  these  publications  are  properly  hdd  as 
overt  acts.  So  far  as  this  count  is  bad,  the  demurrer  should  be 
allowed ;  and  perhaps  the  proper  course  would  be  to  say  that  so 
much  should  be  allowed  and  so  much  should  be  quashed.  The 
cases  cited  to  show  that  where  a  demurrer  is  too  large,  it  should 

Y  2 
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Bbo.        be  overruled^  are  applicable  to  civil  cases  only.    I  cannot  bold  the 
^  ^'  same  rule  in  criminal  cases.    I  tbink  tbe  demurrer  is  to  be  allowed 

Gavam  Duffy.  ^^  *'^^*  portion  wbicb  is  bad.    The  rule  to  be  pronounced  on  the 
—         1st  count  governs  the  3rd,  and  [that  on  the  2nd  governs  the  4th. 

'       The  next  objection  is  to  to  the  5th  and  6th  counts ;  first,  that  they 

Crown  and    are  repugnant  and  inconsistent  in  point  of  time,  and  secondly,  that 

s^Ht^T^^  the  contents  of  the  overt  acts  should  be  clearly  shown.  The  rule 
Jndictment.  I  have  made  on  the  2nd  count  applies  to  this ;  therefore  all  the 
charges  subsequent  to  that  on  the  3rd  of  June  must  be  rejected ; 
the  other  objection  I  do  not  think  to  be  well  founded.  The  count 
charges  that  the  prisoner  ^^did  feloniously  publish  divers  other 
printings,^^  and  containing  '^  amongst  other  things,  incitements, 
encouragements,  advices  and  exhortations  to  the  liege  subjects  of 
the  Queen  to  rise  and  rebel  treasonably,'^  &c.  It  appears  to  me  that 
this  count  does  charge  divers  overt  acts  on  the  3rd  of  June,  the 
tendency  of  which  is  plainly  the  accomplishment  of  the  deposition  of 
the  Queen,  and  I  think  such  overt  acts  might  be  given  in  evidence. 
And  as  to  the  objection  that  the  overt  acts  should  be  fully  set  out, 
I  think  that  would  be  unnecessary,  and  that  it  is  quite  sufficient  to 
charge  the  intent  and  purpose.  There  are  no  authorities  cited 
to  the  contrary,  with  the  exception  of  the  alleged  opinion  of  the 
Lord  Chief  Baron  and  Mr.  Baron  Pennefather.  They  had  ex« 
pressed  no  such  opinion ;  they  felt  some  difficulty  not  as  to  whether 
it  was  evidence  but  whether  it  could  be  used  as  evidence  to  support 
another  count;  as,  to  use  it  so,  would  be  a  surprise  upon  the 

Jodgment  of     prisoner,  by  usin^  evidence  not  charged,  but  they  offered  to  receive 

Perrin,  J.  the  evidence  if  the  verdict  were  taken  on  the  count  in  question, 
and  a  count  of  this  nature  will  be  found  in  Frmida's  case  (15  St. 
Tr.  903)  decided  shortly  after  SacheverelVs  case;  and  also  in 
Layer's  case  (16  St.  Tr.  95,  96),  Wats(m's  case  (32  St.  Tr.  1),  and 
Thistlewood's  case  (33  St.  Tr.  697.)  The  indictment  is  in  the  same 
way.  I  cannot,  therefore,  hold  it  necessary  to  specify  the  particular 
words ;  the  demurrer  must,  therefore,  be  overruled  on  this  ground 
as  to  the  first  overt  act ;  and  the  same  rule  will  apply  to  the  6th 
count. 

Richards,  B. — ^After  the  judgment  that  has  been  pronounced 
by  my  brother  Perrin,  it  is  not  my  intention  to  go  at  any  length 
into  the  minute  and  technical  points  of  pleading  that  have  been 
raised  upon  the  demurrer  in  this  case ;  but  there  are  some  new  and 
important  questions  involved  in  the  arguments  that  have  been 
addressed  to  us;  upon  those  questions  I  propose  to  offer  a  few 
observations.  It  is  insisted  by  counsel  for  the  prisoner  that 
all  the  publications  relied  on  and  stated  in  the  indictment  as  ex- 
pressive of  the  guilty  compassings  of  the  defendant,  should  be  set 
forth  with  the  same  certainty  that  it  is  necessary  written  or 
printed  matter  should  be  stated  in  an  indictment  or  action  for  a 
libel,  for  it  is  said  that  under  the  provisions  of  11  &  12  Vict.  c.  12, 
s.  3,  the  published  matter  is  made  part  and  parcel  of  the  crime 
itself,  part  ofthe  corpus  delicti,  and  we  have  been  referred  to  the 
several  cases  as  reported  by  Mr.  Hodges,  of  Reg.  v.  Martin,  and 
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Reg.  V.  O'Doherty,  and  to  tlie  expressions  of  the  several  learned        Rko. 
judges  before  whom  those  cases  were  respectively  tried,  and  it     ^   '*• 
mast  be  admitted  that  the  langoage  attributed  to  the  learned  oavan  Dufft. 
judges  who  presided  .on  those  several  occasions,  does  give  colour 

to  the  position  insisted  on  by  counsel  for  the  prisoner.     If  the        ' 

expressing  of  the  compassing,  by  matter  published  or  written,  is  Cnmm  and 
to  form  in  the  sense  contended  for,  a  part  of  the  crime,  it  is  diffi-  ^^^^^l^^l^ 
cult  to  understand  upon  what  principle  of  law  the  prosecutor  can  indktmmL 
be  excused  from  setting  out  in  terms  in  his  indictment  that  writing 
or  printing.  The  cases  to  which  we  have  been  referred,  from 
SacheverdVs  case  downwards,  establish  the  position  that  where  the 
written  or  printed  matter  forms  part  of  the  corpus  delicti^  it  should 
be  set  out  distinctly,  and  in  terms  so  that  the  offence  charged  may 
appear  upon  the  record,  and  be  judged  of  accordingly.  But 
writings  relied  on,  in  cases  of  treason,  for  the  purpose  of  establish- 
ing the  guilty  intent,  have  never  been  considered— at  least  never 
that  I  am  aware  of — to  come  with  the  principle  established  by 
the  class  of  cases  to  which  I  have  last  adverted,  but  the  contrary, 
as  will  appear  by  reference  to  various  very  eminent  writers  on  the 
law  of  treason,  and  to  adjudged  cases.  And  first,  with  respect  to 
the  course  of  pleading  adopted  in  prosecutions  founded  on  the 
statute  of  Edward  3,  I  would  refer  to  Foster  c.  1,  s.  1,  p.  194, 
where,  speaking  of  the  crime  of  compassing  or  imagining  the  death 
of  the  King,  or  of  his  Queen,  or  eldest  son,  he  writes  thus : —  Judgment  of 
''  The  words  of  the  statute  descriptive  of  the  offence,  must  be  ^»«^"^»»  ^• 
strictly  pursued  in  every  indictment  for  this  species  of  treason ; 
it  must  charge  that  the  defendant  did  traitorously  compass  and 
imagine,  &c.,  and  then  go  on  and  charge  the  several  overt  acts  as 
the  means  employed  by  the  defendant  for  executing  his  traitorous 
purposes.  For  the  compassing  is  considered  as  the  treason,  the 
overt  acts  as  the  means  made  use  of  to  effectuate  the  intentions 
and  imaginations  of  the  heart.''  Undoubtedly  by  the  common  law, 
as  well  as  by  the  express  provisions  of  7  Will.  8,  no  evidence  was 
admissible  of  any  overt  act  that  was  not  laid  in  the  indictment, 
that  is  to  say,  no  overt  act  of  a  distinct  nature  from  the  act  alleged, 
through  failing  under  the  same  head  or  class,  was  allowed  to  be 
given  in  evidence  where  not  laid.  But  facts  and  circumstances, 
evidence  falling  within,  and  going  to  support,  the  general  overt 
act  alleged  in  the  indictment,  were  receivable,  though  not 
expressly  laid :  {Rookwood'a  case,  13  St.  Tr.  139 ;  Lawick's  case, 
ib,  267 ;  and  Francia's  ease,  15  St.  Tr.  93 ;  also  Deacon's  case, 
18  St.  Tr.  365,  and  Fost.  G.  L.  p.  9.)  All  those  were  cases  founded 
on  the  statute  of  Edward  3,  and  were  decided  before  the  36  Geo.  3; 
and  many  other  cases  of  a  similar  kind  could  also  be  referred  to  for 
this  purpose  if  it  were  necessary.  But,  subsequently  to  the  36 
Geo.  3,  cases  involving  the  same  principle  have  also  occurred,  and  a 
like  doctrine  appears  to  have  been  held  and  laid  down  by  the  judges 
in  regard  to  the  manner  of  stating  the  overt  acts  and  publications 
expressive  of  the  guilty  compassings  of  the  party  charged  as  that 
which  prevailed  before  the  passing  of  the  Act  of  1795 ;  accordingly. 
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Reo.        on  looking  into  the  charge  of  Mr  Jastice  Bailey  to  the  grand  jury 
^  ^'  before  whom  the  bUla  of  indictment  in   Watson^s  case  were  to  be 

GAVAMDurFT.  ^^^  (3^  S^*  ^*  ^)f^  ^Qcl  that  he,  in  the  most  express  terms,  draws 
—         the  distinction  between  treason  and  the  means  by  which  the  treason 

*       is  espressed  and  by  which  it  is  to  be  established.      His  words 

Crowm  and    are  these : — "  In  order  to  support   those   different  acts,  the  law 

s^mtSw'aoL-  ®^P®c*®  ^^^^  what  are  called  the  overt  acts  shall,  with  reference  to 
IndidrntHt  inost  of  these  treasons,  be  stated  in  the  body  of  the  bill  of  indict- 
ment to  be  preferred.  These  overt  acts  do  not  constitute  the 
treason ;  that  is  comprised  in  the  compassing  the  Kind's  death,  in 
the  compassing  the  deposal  of  the  King,  in  the  conspirmg  to  levy 
war,  or  in  the  actual  levying  of  war ;  but  these,  which  are  called 
overt  acts,  are  necessarily  introduced  into  the  indictment,  and  are 
the  evidence  by  which  the  charge  is  afterwards  to  be  supported ; 
and  they  are  introduced  into  the  indictment,  that  each  person  against 
whom  the  charge  is  made  may  have  the  opportunity  of  knowing, 
beforehand,  what  is  the  evidence  by  which  he  is  affected,  in  order 
that  he  may  prepare  himself  to  meet  that  evidence."  And  it  is  to 
be  recollected  that  these  observations  are  made  generally,  and  as 
well  with  regard  to  treasons  under  the  Act  of  1 795  as  under  the 
Act  of  Edward.  Again,  Chief  Justice  Abbott,  in  charging  the  grand 
jury  in  the  year  1820,  before  whom  the  bills  of  indictment  were 
sent  in  Thistlewood^s  case  (33  St.  Tr.  684),  goes  iuto  a  very  full 
disquisition  on  the  law  of  treason,  under  both  the  statute  of  Edward 

Judgment  of     and  of  36  Geo.  3,  and  proceeds  thus  : — "  You  will  have  observed 

Bicharda,  B.  that,  in  the  Several  descriptions  of  offence  which  I  have  enume- 
rated (except  the  levying  war  mentioned  in  the  ancient  statute), 
the  crime  is  made  to  consist  in  the  compassing,  imaginatioo, 
or  intention  (which  are  all  words  of  the  same  import),  to  perpetrate 
the  acts,  and  not  in  the  actual  perpetration  of  them.''  And  the 
indictment  in  that  case  (the  form  of  which  is  given  in  pp.  701,  702, 
of  the  same  book),  is  in  conformity  with  the  rule  of  pleading  so 
laid  down  by  both  these  learned  judges.  Since  the  passing  of  the 
11  Vict,  the  cases  that  have  occurred  are,  perhaps,  too  few  to  be 
regarded  as  establishing  anv  law  or  course  of  pleading  under  that 
statute,  except  so  far  as  the  judgment  of  the  Court  of  Queen's 
Bench  in  Beg.  v.  Martin,  to  which  we  have  been  referred  on  the 
part  of  the  Crown,  may  be  considered  as  having  done  so.  But  let 
us  look  to  the  two  corresponding  sections  in  the  Acts  of  36  Geo.  3 
and  11  &  12  Yict.,  and  coUate  them  together;  and  on  doing  so,  they 
will  be  found  in  principle  the  same,  and,  indeed,  alike  in  all 
respects,  save  that,  in  the  statute  of  86  Geo.  3,  the  crime  which  is 
the  subject  of  the  present  indictment  is  declared  to  be  treason,  and 
in  the  Act  of  Victoria  it  is  declared  to  be  felony ;  and  save  that  the 
words  ''open  and  advised  speaking''  are  introduced  into  the  later 
statute  and  are  not  in  the  former ;  but  that  portion  of  the  recent 
Act  upon  which  any  question  as  to  pleading  could  be  supposed  to 
turn,  is,  with  the  exception  that  I  have  mentioned,  totidem  verbis 
with  the  former  statute.  And  it  certainly  does  not  appear  to  me 
(though  a  good  deal  of  argument  has  been  expended  on  the  sub- 
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ject),  that  the  introduction  of  open  and  advised  speaking,  as  one  of  R«w. 
the  modes  of  expressing  a  gailty  intention  to  depose  the  Qaeen,  charles 
&c.,  can  or  ought  to  make  any  difference  in  the  construction  which  gavam  Dofft. 
the  other  words  in  the  same  member  of  the  section  would  and  ^~^ 
puffht  to  receive,  in  case  the  words  "  open  and  advised  speaking  ^'  — ' 
had  not  been  introduced  into  it,  and  for  this  reason,  amongst  others,  ^J^^JJ^JJJJ^ 
that  open  and  advised  speaking  might  at  all  times,  under  circum-  seeurity  Act— 
stances,  have  been  relied  on  as  an  overt  act  in  treason.  Let  me  indktmmL 
not,  however,  be  misunderstood  in  this.  I  do  not  say  that  open 
and  advised  speaking,  or  any  speaking,  could  formerly,  nor  can  now, 
be  relied  on  for  that  purpose,  unless  the  words  used  have  relation 
to  some  determined  purpose  of  a  treasonable,  or,  we  may  now  say 
with  reference  to  this  Act  of  Parliament,  of  a  felonious  character, 
in  hand  or  about  to  be  undertaken,  or  words  of  advice  or  persua- 
sion to  commit  such  offence ;  and  I  should  hope  those  words  in  the 
recent  statute  will  not  at  any  time  receive  a  more  extended  con- 
struction than  has  already,  upon  the  fullest  consideration,  been 
given  in  law  to  the  terms  ^'  open  and  advised  speaking,''  by  the 
different  learned  judges  in  England^  who  have  had  to  consider  and 
expound  their  import  and  meaning.  It  therefore  does  strike  me, 
that  the  introduction  of  those  into  the  3rd  section  of  the  Act,  was 
nothing  more  than  was  implied  in  the  former  statute,  and  in  sup- 
port of  that  view  of  the  case,  I  would  refer,  first,  to  Sir  Michael 
Foster's  Discourse  (c.  1,  s.  7,  p.  200),  where  he  says,  ''As  to Jjf«|JJ"*^[ 
mere  words  supposed  to  be  treasonable,  they  differ  widely  from 
writings  in  point  of  real  malignity  and  proper  evidence.  They  are 
often  the  effect  of  mere  heat  of  blood,  which  in  some  natures 
otherwise  well  disposed,  carrieth  the  man  beyond  the  bounds  of 
decency  and  prudence.  They  are  always  liable  to  great  miscon- 
struction, from  the  ignorance  or  inattention  of  the  hearers,  and  too 
often  for  a  motive  truly  criminal."  And,  ''  therefore,  I  choose  to 
adhere  to  a  rule  which  hath  been  laid  down,  on  more  occasions 
than  one,  since  the  revolution,  that  loose  words  not  relative  to  any 
act  or  design,  are  not  overt  acts  of  treason;''  but  words  of  advice 
or  persuasion,  and  all  consultations  for  the  traitorous  purposes 
treated  of  in  this  chapter  are  certainly  so — they  are  uttered  in 
contemplation  of  some  traitorous  purpose  actually  on  foot  or 
intended,  and  in  prosecution  of  it.  And  next  to  the  language  of 
Chief  Justice  Holt,  on  the  trial  of  Chamock  and  others  (12  St.  Tr.), 
and  quoted  in  Despard's  case  (28  St.  Tr.),  I  would  idso  refer  to 
Lord  EUenborough's  judgment  in  Despard's  case  (p.  487  of  the 
same  book),  where,  in  speaking  on  this  subject,  he  expresses  him- 
self thus : — ''  It  has  been  urged  that  the  crime  consists  only  in 
words,  and  that  words  are  not  of  themselves  overt  acts  of  high 
treason.  If  it  be  said  that  loose  words  referable  to  no  particular 
design,  words  merely  calumnious,  or  seditious  words  expressive  of 
an  irritable  and  angry  mind,  and  of  sentiments  highly  indecent  and 
criminal  in  a  subject  towards  his  sovereign,  but  words  neither 
indicating  or  conducing  to  the  execution  of  any  definite  purpose  of 
a  treasonable  kind  on  his  own  part^  nor  persuading  or  exciting 
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Reo.        others  to  concur  in  the  execntion  thereof  in  theira;    I  readily 
^^'  admit,  that  loose  words  of  this  description  are  not  to  be  considered 

GavanDufft.  ^^  constituting  overt  acts  of  high  treason,  and  that  it  would  be  too 
much  to  infer  from  the  random  and  careless,  though  highly  blame- 

'       able,  use  of  expressions  of  this  kind,  so  mischievous  and  abomi- 

Groton  and    nable  a  purpose  as  the  destruction  of  the  King.     But  if  words  of 

isJafl^StT^—  this  kind  are  used  at  meetings  held  for  the  purpose  of  forwarding 
Indietmmi.  designs  of  a  treasonable  nature,  and  if  they  are  addressed  to  per- 
sons with  an  intent  to  excite,  and  to  confirm  them  in  the  prosecu- 
tion of  measures  which  have  for  their  declared  object  the  assas- 
sinating or  deposing  of  the  King  by  force  and  arms ;  and  where 
words  are  the  immediate  vehicle  by  which  treasons  such  as  these 
are  communicated,  and  by  which  they  are  sought  to  be  carried 
intio  full  completion  and  effect,  it  never  was,  since  the  promulga- 
tion of  law  in  this  land,  by  any  one  lawyer,  ever  doubted  that 
words  of  this  nature,  uttered  for  such  a  purpose,  at  such  meetings 
and  consultations,  and  being  themselves  the  very  instruments  and 
means  of  exciting  other  persons  to  take  part  in  measures  which 
had  for  their  end  and  object  the  personal  destruction  of  the  King, 
were  in  their  very  nature  and  essence  the  clearest  and  most  abso- 
lute overt  acts  of  high  treason  that  can  be  stated.  This  point 
never  yet  admitted  of  a  doubt ;  it  never  was  questioned — ^it  never 
can  be  so"    Now  I  take  it,  we  must  assume  that  the  Legislature 

Jadgmeiit  of    was  aware  of  the  state  of  the  law,  and  of  the  established  course  of 

Richards,  B.  pleading  under  the  36  Geo.  3,  at  the  time  of  the  framing  and 
passing  this  Act  (11  Vict.),  and  was  aware  that  the  words  used  in 
the  36  Geo.  3,  did  not  make  the  expressing  of  the  guilty  com- 
passing in  law  part  of  the  crime  in  the  sense  contended  for,  and  if 
it  was  intended  to  make  such  an  important  change  in  the  law  as 
that  insisted  on,  I  apprehend  the  Legislature  would  not  have 
followed  so  exactly  the  words  of  the  previous  statute,  upon  which 
an  opposite  construction  to  that  now  contended  for  had  been  put. 
The  word  "  other  "  does  not  precede  the  words  "  overt  act,"  in  the 
36  Geo.  3,  no  more  than  in  the  11  Vict.,  and  yet  the  publishing 
of  any  printing  or  writing  was  in  all  respects  placed  upon  the 
same  footing  as  any  other  overt  act  under  that  statute.  Under 
those  circumstances,  I  feel  myself  bound,  upon  the  question  now 
under  consideration,  by  what  has  been  laid  down  by  former 
judges,  and  by  the  decisions  in  the  cases  of  treason  to  which  I 
have  already  referred,  and  I  therefore  am  of  opinion  that  although 
the  printing  or  writing  relied  on,  as  well  as  every  other  overt  act, 
should  all  be  stated  in  the  indictment  in  this  case  with  convenient 
certainty  as  they  should  in  treason,  yet  that  publications  such  as 
those  referred  to  in  this  indictment  need  not  be  set  out  verbatim, 
or  with  that  strictness  that  would  be  necessary  in  the  case  of  libel. 
But  it  has  been  said,  and  truly,  that  a  party  tried  for  felony  under 
the  11  Vict,  is,  by  the  express  terms  of  the  7th  section,  protected 
from  a  prosecution  for  treason  upon  the  same  facts  upon  which  he 
had  been  tried  for  felony.  And  it  has  been  argued,  that  unless 
the  writings  and  matter  relied  on  are  set  out  in  the  indictment. 
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as  strictly  as  woald  be  necessary  in  the  case  of  libel^  it  will  be       Beo. 
impossible  for  a  defendant  to  avail  himself  of  a  plea  of  autrefois     ^^^' 
acquit.     With  respect  to  that  argument^   I  wonld  say,  in  the  qavam  Dufft. 
first  place,  that  if  the  indictment  be  as  certain  and  precise  in        .— 

regard    to    the    matters   charged  to  make    oat  the    felony,   as        ' 

would,  before  the  recent  act,  have  been  sufficient  in  a  pro-  ^^'•^^  *^ 
secution  for  treason,  upon  the  same  facts,  it  is  plain  that  the  ^^Jl^J^^I^ 
party  is  as  well  protected  now  from  a  double  prosecution  for  indietmtnk 
felony  and  treason,  as  he  was  before  from  two  prosecutions  for  the 
same  alleged  treason ;  and  as  we  never  heard  of  a  man's  having 
been  (even  in  the  worst  of  times),  indicted  twice  for  the  same 
alleged  treason,  I  must  confess  I  do  not  see  the  reason  nor 
necessity  for  the  Legislature  putting  him  in  a  different  situation  in 
that  respect,  that  he  would  have  been  in  before  the  recent  statute ; 
but,  inasmuch  as  all  the  overt  acts  must,  as  I  have  already  said, 
be  stated  in  the  indictment  with  sufficient  certainty  to  inform  the 
party  charged  of  that  which  is  to  be  relied  on  against  him,  and  as 
that  is  necessary  both  in  an  indictment  for  treason  as  well  as  in  an 
indictment  tor  felony,  I  see  no  real  difficulty  in  a  party  availing 
himself,  by  plea  with  proper  averments,  of  the  provision  to  which 
we  have  been  referred  in  the  7th  section,  if  at  any  time,  so 
outrageous  an  attempt  should  be  made  as  to  prosecute  a  party, 
first,  for  felony,  and  afterwards  for  treason  upon  the  same  facts.  The 
next  objection  which  I  think  material  to  notice  is,  that  of  alleged  Judcmant  of 
duplicity  in  the  indictment,  by  reason  that  several  different  pub-  ^*^"^»  ^• 
lications  have  been  relied  on  in  the  same  count,  in  order  to  make 
out  the  compassing  and  guilty  intention  of  the  prisoner.  But 
what  I  have  already  said,  as  to  the  nature  and  essence  of  the  crime, 
goes  far,  if  I  am  right  in  that,  to  dispose  of  this  objection  also ;  a 
man  may  declare  the  same  guilty  intention  by  several  distinct 
publications ;  nay,  he  may  declare  or  express  his  intention,  partly 
by  writing,  or  by  printing  and  publishing,  and  partly  by  open  and 
advised  speaking,  and  partly  by  some  other  overt  act  or  deed,  and 
all  those  several  matters  may  be  necessary  to  make  out  the  case 
against  him,  or  at  least  all  may  be  relied  on  for  that  purpose.  It 
requires  no  great  ingenuity  of  mind  to  imagine  a  case  in  which 
those  several  matters  may  be  so  linked  and  connected  together, 
and  mav  all  converge  so  completely  to  one  point,  that  the  state- 
ment of  each  may  be  in  a  manner  necessary  to  show  the  bearing 
of,  and  to  explain  the  whole.  And,  I  think  it  very  plain,  that  the 
Legislature  contemplated  that  it  might  be  necessary,  as  no  doubt 
it  might,  to  resort  to  means  as  compound  as  I  have  suggested,  to 
make  out  the  offence.  On  turning  to  the  4th  section,  a  provision 
of  a  peculiar  description  is  made  with  respect  to  cases  where  the 
guilty  intention  is  expressed  by  words  "  only."  The  word  '*  only," 
as  used  in  that  section,  showed  that  it  was  considered  by  the 
framers  of  that  act  that  the  felony  may  be  established  partly  by 
open  and  advised  speaking,  and  partly  by  other  means.  But  it 
may  be  said  that,  in  the  case  I  have  put,  I  have  supposed  a  neces- 
sary connexion  between  all  the  matter  suggested  all  converging 
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Rso.        to  the  one  pointj  and  each  link  in  the  chain  depending  on  the 
^  ^'  other,  and  that  here  that  does  not  appear  to  be  the  case,  and 

Gatah  Duffy,  perhaps  it  does  not.     Bat  the  argnment  that  each  separate  ez- 
—        pressing  of  the  same  gnilty  intention,  by  a  different  and  distinct 

*       publication,  makes  a  new  crime,  is  pat  oat  of  the  way  at  once,  if  I 

Crown  and    am  right  in  likening  this  offence,  in  its  essential  natare^  to  that  of 

^^^U[TJ*']J^  treason  nnder  the  36  Geo.  3,  though  mitigated  in  characrer. 
Indtetmemi.  Indeed,  the  proposition  that  a  new  crime  could  be  eked  out  by 
each  fresh  expressing  of  the  same  compassing,  is  so  extravagant, 
and  so  difficult  to  be  reconciled  with  any  principle  of  law  or 
justice  that  I  am  aware  of,  that  I  think  the  announcement  of  such 
a  doctrine  carries  its  own  refutation  with  it,  and,  indeed,  goes  far 
to  prove  that  felony,  under  this  act,  can  and  ought  no  more  to  be 
considered,  in  point  of  law,  as  compounded  of  the  guilty  com- 
passing and  the  means  adopted  for  expressiag  the  same,  than 
treason  could  be  compounded  of  the  same  two  things  under  the 
36  Oeo.  3.  To  construe  the  act  in  the  way  contended  for  on  the 
part  of  the  prisoner,  and  to  hold  that  each  and  every  publication  of 
written  or  printed  matter,  expressive  of  the  same  compassing, 
would  be  a  new  crime,  would  multiply  offences  greatly  under  this 
act,  and  would,  in  my  mind,  be  a  most  cruel  and  mischievous  con- 
struction, and  a  construction  that  could  not  fail  to  operate  most 

W  bardT^^B^  oppressivcly  and  unjustly  upon  the  subject,  as  must  be  obvious  to 
'  '  every  one.  But  the  5th  section  removes  all  doubt  upon  this  part 
of  the  case.  It  is  manifest  that  the  meaning  of  the  5th  section 
is,  that  any  number  of  '^  matters,  acts,  and  deeds,  by  which  such 
compassings,''  &c.,  '^  or  any  of  them,  shall  have  been  expressed, 
uttered,  or  declared/'  may  be  charged  in  the  same  count  in  the 
indictment.  The  section  would  be  useless  if  it  was  introduced  to 
allow  different  matters  of  the  description  mentioned  to  be  intro- 
duced into  different  counts  in  an  indictment.  The  case  to  which 
we  have  been  referred  on  the  Embezzlement  Act,  has  no  bearing 
on  the  subject.  In  that  case  no  one  act  of  embezzlement  could  be 
aided,  or  in  any  way  worked  out,  by  proving  any  other  act  of 
embezzlement.  Each  act  charged  was  perfectly  independent  of 
the  other,  and  the  corpus  of  the  crime  in  each  case  was  the 
particular  act  of  embezzlement  charged,  and  not  a  general  intention 
or  design  to  embezzle.  I  therefore  think  it  right  that  the  different 
acts  of  embezzlement,  neither  having  any  legal  connexion  with 
the  crime  involved  in  the  other,  should  be  stated  in  different 
counts.  If,  indeed,  it  had  been  enacted  that  a  party  guilty  of 
three  several  acts  of  embezzlement  within  a  certain  limit  of  time, 
should  be  subject  to  a  greater  punishment  than  if  only  guilty 
of  one;  it  might  be  necessary  in  that  case  to  charge  the  three 
several  acts  in  the  one  count,  as  in  the  case  with  regard  to 
some  other  offences.  But  this  is  not  the  end  or  object  of  the 
act.  The  punishment  is  the  same  whether  the  party  be  guilty 
of  one  or  three  of  those  acts  of  embezzlement;  but,  for  the 
sake  of  convenience,  the  prosecution  is  allowed  to  charge  three 
different  acts  of  embezzlement,  if  committed  within  a  certain 
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time^  in  the  one  indictment^  and  the  usaal^  and  I  think  proper        Bko. 
oonrse,  is  to  do  it  in  different  counts.     The  cases  referred  to  in     ^  ^• 
this  statute  do  not,  in  my  opinion,  ^PP^J  to  any  of  the  qaestions  gavamDufft. 
that  have  been  raised  before  us.     As  to  the  objection  to  certain        — 

of  the  counts  in  the  indictment,  on  account  of  the  introduction  of        ' 

the  words  "  amongst  other  things/^  in  setting  out  the  articles  and  ^^Z?  "^ 
published  matter,  if  I  am  right  in  the  view  which  I  have  taken  o{  g^^^^__ 
the  Act  generally,  and  that  no  more  certainty  is  necessary  in  this  ludictmetu. 
case  than  would  be  necessary  in  an  indictment  for  treason,  the 
introduction  of  the  words  ''amongst  other  things,^'  cannot  be 
relied  upon  as  making  the  count  bad.  But  in  any  case,  I  should 
think  the  introduction  of  the  words  would  not  vitiate  the  count 
if  sufficient  appeared  on  the  record  to  support,  prima  facie,  the 
charge  contained  in  the  count ;  and  I  find  those  words  ''  amongst 
other  things,'^  or  words  of  similar  import,  adopted  in  setting  out 
matter  in  cases  where  the  matter  professed  to  be  set  out,  must  be 
stated  exactly  and  precisely.  In  libel  cases, — for  instance,  Paine' 8 
ease  (22  St.  Tr.  860),  HoWs  case  (same  book,  1200),  both  for 
seditious  libels  ;  also  Williams's  ca^e,  for  publishing  a  blasphemous 
libel,  viz.,  "  Paine^s  Age  of  Reason''  (26  St.  Tr.  606) ;  and  in  the 
several  other  cases  to  which  my  brother  Perrin  has  referred,  and 
which  J  think  it  unnecessary  again  to  mention.  Then,  as  to  the 
objection  on  account  of  the  omissions  of  a  proper  colloquium,  and 
of  averments  and  inuendos.  I  admit  all  these  are  necessary  where  jndgment  of 
the  sense  of  the  matter  is  doubtful ;  but,  in  my  opinion,  in  this  Bichards,  B. 
case  the  sense  and  meaning  of  the  matter  introduced  into  this 
indictment  may  be  fairly  enough  collected  from  the  passages 
themselves,  without  the  aid  of  colloquium,  averment,  or  inuendo, 
beyond  what  have  been  introduced  into  the  indictment.  With 
respect  to  the  objection,  that  several  of  the  articles  relied  on  in 
the  indictment,  beiog  part  of  the  published  matter  charged  and 
assigned  as  overt  acts,  are  inconsistent  with  the  time  at  which  the 
alleged  felony  has  been  laid,  my  opinion  is,  that  there  is  an  incon- 
sistency in  that  respect,  in  certain  of  the  counts  in  the  indictment. 
But  in  each  count  were  is  one  overt  act  well  laid ;  and  with  regard 
to  the  publication  so  well  and  sufficiently  laid,  this  objection  does 
not  hold ;  and  that  being  the  case,  my  opinion  further  is,  that  the 
other  subsequent  assignment  of  inconsistent  or  repugnant  matter 
laid  in  the  indictment  may  be  rejected,  and  ought  to  be  rejected; 
but  I  do  not  think  such  repugnant  matter  can  vitiate  the  whole 
count,  the  statement  of  the  offence  being  well  laid,  and  there 
being  one  overt  act  or  expression  of  guilty  intention  well  and 
su^ciently  laid  in  each  count.  Some  of  the  cases  to  which  I  have 
already  referred,  and  especially  the  charge  of  Mr.  Justice  Bailey 
and  of  Chief  Justice  Abbott,  support  this  view  of  the  case.  And, 
in  addition,  I  would  refer  to  2  Hawk.  PI.  Cr.  (book  2,  c.  25, 
8.  82),  and  to  O'Oonnell  v.  The  Queen  (11  Clark  &  Fin.  379, 
and  1  Cox  C.  C.  530,  S.  C),  where  Lord  Denman's  interpretation 
and  reading  of  Lord  Holt's  judgment  in  the  case  of  Reg.  v.  Rhodes 
will  be  found.     It  is,  however,  another  question,  whether  we 
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Rbo.        Bhoald  not  gnard  the  prisoner  against  being  prejudiced  by  pleadinop 

CHARLra     ^^^^   ^^^  ^*®®  ^^  shall  now  be  allowed   to  plead,   upon   which 
Gayak  Durrr.  question  something  still  remains  to  be  considered) ,  by  reason  of 
j~        those  ill-assigned  overt  acts.    Mr.  Justice  Bailey's  charge  to  the 
— *       grand  jury  in  Watson^ s  case  shows  very  clearly  that  the  overt  acts 
^^^^^l^^    which  are  not  supported  in  an  indictment  for   treason   may  be 
aecuriiy  Act--  rejected  by  the  grand  jury  in  finding  their  bill,  and  that  they 
IndUumemL    ought  to  do  SO,  and  find  their  bill  on  the  overt  acts  that  have  been 
sustained  before  them  in  proof.     Now,  I  shoald  say  that  when  the 
court  finds  some  of  the  overt  acts  insufficiently  laid  in  the  indict- 
ment, such  ill-laid  overt  acts  ought  to  be  expunged  from  the 
indictment,  or,  in  technical  language,  quashed;  and  the  indict- 
ment treated  and  considered,  in  all  respects,  as  if  no  such  ill-laid 
overt  acts  had  been  introduced  into  it.  (d) 

(d)  The  demiirrer  htviog  been  OTsrroled,  the  Attorney-General  btving  celled  on  the  Court 
to  pronottDoe  final  judgment  npon  the  priaoner  on  behalf  of  the  latter,  it  waa  contended  that 
the  proper  judgment  was  rugMndeat  ouMter^  and  not  final  judgment  The  court  directed  the 
question  as  to  the  proper  judgment  to  be  pronounced  to  be  formally  argued,  and  aoooordingly 
it  waa,  on  the  18th  January,  1849,  argued  by  Monahan,  Attorney-General,  and  Hatdidl, 
Solicitor-General,  on  the  part  of  the  Crown,  and  Butt,  Q.C.,  and  Napier,  Q.G.,  on  the  part  of 
the  prisoner,  and  after  conaidering  the  question,  the  court  ultimately  (January  18th,  1849) 
pronounced  judgment  of  rupomUat  oiMter,  and  the  prisoner  pleaded  not  guilty.  The  aigmMnts 
and  deciaion  on  this  branch  of  the  ease  will  be  found  fully  reported  in  pp.  24-30,  oale,  bafing 
been  published  out  of  their  turn  in  consequence  of  the  point  involved  being  one  of  so  much 
importance  in  the  administration  of  the  Criminal  Law.  It  will  be  obserred,  however,  on 
reference  to  the  judgment  of  Mr.  Justice  Perrin  (ante,  p.  80)  that  the  question  whether,  «i  aU 
easet  of/elonjf  a  prisoner  is  entitled  after  demurring  to  the  indictment  to  plead  over,  dooa  not 
appear  to  be  decided  by  it  The  judgment  of  the  learned  judge,  which  is  rery  brief  indeed, 
appears  to  reet  on  the  following  gronnda :  —That,  as  the  case  of  Reg,  r,  Ssrva,  is  an  authority 
for  holding  that  in  capital  caaes  a  priaoner  ia  entitled  after  demmring  to  plead  OTcr,  and  as 
Gray*t  oaf  decidea  that  a  prisoner,  indicted  fur  a  ftlony  which  had  been  capital,  is  not  depriTed 
of  the  privilege  to  which  he  would  have  been  entitled,  if  the  capital  penalty  had  not  been 
aboliafaed ;  therefore,  aa  the  offences  embraced  in  the  indictment  in  the  present  case  would,  but 
for  the  paasing  of  the  Act  of  the  12  &  13  Vict  have  been  treaaon,  the  prisoner  was  entitled  to 
the  same  privilegea  as  regards  pleading  over  as  if  he  had  been  capitally  indicted.  Thus  leaving 
the  general  qnestion  whether  a  prisoner  indicted  for  felony  is  entitled,  after  demurring  to  the 
indictment  to  plead  over  to  the  felony,  untouched  ;  and  it  is  submitted  that  the  case  of  Rtg.  t. 
Serva  is  hardly  a  oondnsive  authority  for  the  ezistenoe  of  the  right  in  capital  oases,  inasmaeh 
as  the  oouTM  taken  by  the  priaoner  does  not,  from  the  report  of  the  osMi  appaw  to  have  beeo 
objected  to  by  the  oounael  for  the  Crown. — Bspobiss. 
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CENTRAL   CRIMINAL  COURT. 

Januaby  Session,  1850. 
(Before  Pattison,  J.,  and  Talfoubd,  J.) 

JcuMiary  10. 
Rio.  t;.  DsAK]!.(a) 

Murder^^IndictmerU — Name-^Bastard-^Rqmtation. 

In  an  indictment  far  the  murder  of  a  child,  it  was  called  in  one  count 
'* Lewie  Drcike,**  in  another  Lewis  Tavern,  and  in  a  third  "a  certain 
bastard  male  child,  named  Lewis**  It  was  proved  in  evidence  that  the 
child  had  been  called  hy  its  mother  (whose  name  was  Drake)  and  hy 
its  nurse  **  Lewis,**  and  hy  that  name  alone  it  had  been  baptized.  Its 
nurse  had  spoken  of  it  to  others  as  Lewis  Drake,  There  was  no  proof 
that  the  mother  was  married.  Her  brother,  who  had  lost  sight  of  her  for 
thirteen  years,  had  never  heard  of  her  marriage. 

Held,  that  there  was  evidence  from  which  the  jury  might  infer  that  the 
child^s  name  was  "Lewis  Drake  **  or  ''Lewis  **  alone. 

THE  prisoner  was  indioted  in  one  count  for  the  wilful  murder 
of  Lewis  Drake.  In  another  for  the  murder  of  Lewis 
Tarem ;  and  in  a  third  count  the  child  was  described  as  a  certain 
bastard  male  child,  named  Lewis. 

It  appeared  in  evidence  that  the  prisoner  was  the  mother  of  the 
child,  and  sometimes  called  it  Lewis,  and  by  that  name  alone  it 
had  been  baptized.  It  had  been  put  out  to  nurse  by  its  mother, 
who  then  went  by  the  name  of  Tavern ;  the  nurse  used  to  call  it 
Lewis,  and  when  she  learnt  the  mother's  name  was  Drake  she 
called  it  Lewis  Drake  when  speaking  of  it  to  other  persons.  The 
child  was  two  years  old.  There  was  no  proof  that  the  prisoner 
was  married.  Her  brother  said  he  had  never  heard  of  her 
marriage,  but  she  had  been  absent  from  him  thirteen  years. 

Collier  and  Parry  (for  the  prisoner)  contended  that  the  name 
of  the  child  was  not  proved  to  be  that  laid  in  any  count  of  the 
indictment.  As  to  the  name  of  Lewis  Drake  there  was  no  proof 
that  it  was  his  real  name;  on  the  contrary,  he  was  baptized  as 
Lewis  only,  and  there  was  nothing  shown  to  entitle  him  to  the 
name  of  Drake.  The  name  alleged  must  be  either  the  true  name 
or  one  obtained  by  reputation,  but  it  was  not  sufficient  for 
this  purpose  that  the  nurse  had  sometimes  spoken  of  him  to 
others  as  Lewis  Drake.  In  R.  v.  Waters  (7  0.  &  P.  250 ;  1  Moo. 
Cr.  Ca.  457)^  evidence  that  the  child  was  called  Eliza,  and  that 
the  mother's  name  was  Waters,  was  held  insufficient  to  support 
a  count  which  alleged  the  name  to  be  Eliza  Waters.  Ajs  to  the 
name  of  Lewis  Tavern  there  is  no  evidence  whatever  of  the  child 
having  such  name  either  in  fact  or  by  reputation.    The  count  which 

(a)  Beportod  bj  B.  C.  BoBnrsoir,  Esq.,  Barriiter-at-Law. 
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Beg.  v.  Dhakb.  alleges  the  name  Lewis  also  alleges  tliat  the  child  was  a  bastardy 
1850.       ^^  which  there  is  no  proof, 

— '  Pattbson,  J. — There  is  evidence   that  the  mother  went  by 

r^vIIilf!]iZL  '^^^  maiden  name  of  Drake,  and   her  brother  deposes  that  he 
JVome.       never  heard  of  her  bemg  married. 

Collier. — But  the  prosecution  has  undertaken  to  show  that  the 
child  is  a  bastardy  and  the  brother's  evidence  is  entirely  neutralized 
by  his  statement  that  he  has  lost  sight  of  the  prisoner  for  thirteen 
years.  The  presumption  of  law  in  the  absence  of  evidence  to  the 
contrarvj  is^  that  the  child  is  legitimate:  (i2.  v.  Totley,  2  New 
Sesis.  Gas.  42.) 

Bodkin  and  OlerJe  (for  the  prosecution.) — The  fallacy  of  the 
argument  on  the  other  side  is  in  supposing  reputation  to  consist 
in  the  calling  the  child  by  name,  which,  in  tne  case  of  a  very 

?oung  child,  is  out  of  the  question.  In  Evan's  case  (8  G.  So  P. 
65),  an  illegitimate  child  six  weeks  old  was  baptized,  and  for  two 
days  afterwards  was  called  by  its  name  of  baptism  and  its  mother's 
surname,  and  it  was  held  sufficient  to  warrant  the  jury  in  finding 
that  the  deceased  was  properly  described  by  these  names  in  the 
indictment.  As  to  the  child  being  a  bastard,  there  was  evidence 
that  the  mother  went  by  her  maiden  name,-H3he  was  so  described 
in  the  indictment,  and  she  was  there  called  a  single  woman.  She 
had  pleaded  to  such  a  description,  and  there  was,  therefore, 
abundant  evidence  on  both  counts  from  which  the  jury  might 
find  the  fact  as  therein  stated. 

OolUer  replied,  and  quoted  £.  v.  Stroud  (2  Moo.  Gr.  Ca.  270 ; 
1  G.  &  K.  187.) 

Patteson,  J. — There  is  no  evidence  of  the  child  being  named 
Lewis  Tavern,  and  I  shall  therefore  withdraw  the  second  count 
from  the  consideration  of  the  jury,  but  with  regard  to  the  other 
two,  I  shall  leave  the  case  to  them.  In  the  case  relied  on  by  the 
prisoner's  counsel,  namely,  12.  v.  Waters^  there  was  no  eviaence 
that  the  child  was  ever  called  or  known  by  the  name  of  Waters 
at  all,  whilst  in  12.  v.  Evans  reputation  of  two  days  was  held 
sufficient.  As  to  the  name  of  Lewis,  the  child  went  by  that  name 
and  was  baptized  by  it.  But  it  is  said  that  there  is  always  a 
presumption  in  favour  of  legitimacy,  and  this  child  is  called  a 
bastard  without  any  proof  that  he  was  one :  but  it  is  for  the  jury 
to  say  whether,  from  the  evidence  produced  before  them,  they  are 
not  satisfied  that  the  prisoner  is  the  mother  of  the  child,  and  that 
she  was  never  married.  She  goes  by  her  maiden  name  of  Drake. 
She  pleads  to  that  name  in  the  indictment,  and  is  there  described 
as  a  single  woman,  in  addition  to  which,  her  brother  never  heard 
of  her  marriage.  Whether  all  this  may  or  may  not  satisfy  the 
jury  that  the  child  was  a  bastard  it  is  for  them  to  decide,  but, 
undoubtedly,  there  is  evidence  for  them  to  consider. 

Talvouud,  J.,  concurred. 

Bodkin  and  Clerk  for  the  prosecution. 

OolUer  and  Parry  for  the  prisoner. 
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CENTEAL  CRIMINAL  COUBT. 

April  Session^  1850. 

(Before  Mr.  Justice  Eblb.) 

April  11. 

Beg.  v.  Began,  (a) 

A  raon — Evidence — Intent, 

Upon  an  indictment  for  arson,  vnth  intent  to  injure  the  person  in  occu' 
potion  of  the  pi'emises,  the  prisoner  may  he  found  guilty,  although  his  intent 
is  proved  to  have  been  to  obtain  a  reward  for  giving  the  earliest  intimation 
of  afire  at  the  engine  station. 

Upon  such  an  indictment  it  is  not  competent  for  the  prosecutors  to  show  that 
other  fires,  of  which  notice  was  given  by  the  prisoner,  were  of  a  similar 
nature  to  the  one  in  question,  and  different  from  those  of  which  notice  was 
given  by  other  parties. 

THE  prisoner  was  indicted  for  maliciously  and  feloniously  setting 
fire  to  a  certain  buildings  with  intent  to  injure  one  Joseph  Adams. 

From  the  evidence  it  appeared  that  the  prisoner  had  given  notice 
of  other  fires,  and  had  claimed  the  reward  usually  paid  on  sucl^  occa- 
sions at  the  engine  station,  and  he  had  apparently  no  other  motive 
in  setting  fire  to  the  premises  in  question,  than  the  expectation  of 
getting  such  reward. 

BaUantvne  (for  the  prosecution),  proposed  to  show  that  the  other 
fires^  of  which  notice  was  given  by  the  prisoner,  were  of  a  similar 
nature  to  the  one  in  question^  and  different  from  those  of  which 
notice  was  given  by  other  parties.  Where  the  prisoner's  intent 
was  put  in  issue  by  the  indictment,  it  was  always  competent  to 
show  other  acts  of  a  similar  kind^  and  the  circumstances  under 
which  they  had  been  done. 

Eblb,  J.  was  of  opinion  that  the  mere  fact  of  the  prisoner's 
having  given  notice  of  other  fires^  and  claiming  the  rewara,  did  not 
permit  evidence  to  be  adduced  upon  which  a  presumption  could  be 
grounded  that  he  had  caused  those  fires. 

Payne  (for  the  prisoner),  contended  before  the  jury,  that  if  they 
believed  that  the  prisoner's  intent  was  not  to  injure  the  prosecutor, 
but  merely  to  obtain  the  reward  for  giving  the  earliest  information, 
that  he  could  not  be  convicted  upon  the  indictment. 

Eble,  J. — I  entirelv  dissent  fi*om  this  view  of  the  case.  If  the 
prisoner  wilfully  set  mre  to  the  premises,  the  jury  will  be  perfectly 
justified  in  finding  that  his  intent  was  to  injure  the  person  whose 
property  they  were,  and  who  would  necessarily  be  injured  by  such 
an  act,  although  he  might  ha\re  an  ulterior  object  of  obtaining  the 
reward.  There  have  been  several  cases  recently  of  persons  ad- 
ministering poison  to  others,  for  the  purpose  of  obtaining  the 
money  for  which  their  lives  were  insured,  but  no  one  ever  dreamed 
that  because  they  were  actuated  by  such  a  motive^  they  would  be 

(a)  Reported  by  B.  0.  Bobdisov,  Esq.,  BanisteMU-Law. 
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Rbo.v.Bboav.  entitled  to  an  acquittal  when  indicted  for  administering  poison 

1850.       '^^^  intent  to  kill. 

The  prisoner  was  fonnd  OuiUy. 

Ballantine  for  the  prosecution. 
Payne  for  the  defendant. 


Evidence, 


COURT  OF  CRIMINAL  APPEAL. 

June  22, 1850. 

(Before  Wilde,  C.  J.,  Aldeeson,  B.,  Patteson,  J.,  Cole- 

BID0B,  J.,  and  Cbesswbll,  J.) 

Reg.  v.  Walter  Watts,  (a) 

Larceny — Embezzlement — Sliareholder  of  compcmy^ServarU — 

Evidence. 

A  prisoner  was  a  shareholder  in  an  unincorporated  company,  and  was 
employed  as  a  salaried  clerk  by  the  directors,  who  appointed  and  dis^ 
missed  clerks  and  other  servants,  fixed  their  salaries,  and  defined  their 
particular  duties.  The  salaries  of  the  clerks  were  paid  out  of  the  fiinds 
of  the  company,  and  the  directors  had  the  charge  and  custody  of  all 
Vie  company's  hooks  and  papers.  The  course  of  business  between  the 
company  and  their  bankers  was,  that  the  pass-books  and  paid  cheques 
were  returned  weekly  to  the  office  of  the  former  by  their  messenger,  and 
it  was  the  prisoner's  duty  to  receive  tliem  from  the  messenger  and  then 
to  compare  them  with  the  books  of  the  company.  When  this  ivas  done 
the  cheques  were  to  be  preserved  by  the  prisoner  for  the  company's  use, 
A  cheque  for  1400/.,  purporting  to  be  drawn  by  the  company  upon 
their  bankers,  was  paid  by  the  prisoner  into  his  own  private  bankers 
to  his  account.  It  was  duly  paid  by  the  company's  bankers,  cancelled 
and  entered  in  the  pass-book,  and  given  in  due  course  to  the  company's 
messenger  with  the  pass-book,  and  he  delivered  them  to  the  prisoner. 
Shortly  afterwards,  in  consequence  of  suspicion  attaching  to  the  prisoner, 
search  was  made  amongst  his  papers  for  the  cancelled  cheque,  but  it 
could  not  be  found.  The  pass-book,  when  examined,  showed  that  the 
entry  of  the  1400/.  cheque  had  been  erased.  There  was  no  evidence  to 
show  that  any  person,  on  behalf  of  the  company,  had  ever  draxcn  the 
cheque  in  question,  or  that  it  had  been  draion  upon  paper  belonging  to  the 
company. 

Held  sufficient  evidence  to  support  a  count  charging  the  prisoner  with  stealing 
apiece  of  paper,  the  property  of  Edward  Ooldsmid  (one  of  the  directors), 
and  others, 

THE  following  case  was  reserved  by  Mr.  Justice  Cbesswsll  : 
— The  prisoner  was  tried  before  me  at  the  Central  Criminal 
Court  on  the  10th  of  May,  on  an  indictment  of  which  the  follow- 
ing is  an  abstract : — 

Walter  Watts  :  That  he,  on  the  26th  February,  at  Saint  Mary, 

(a)  Reported  by  B.  0.  RoBisaoN,  Esq.,  Btrrister-at-Law. 
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Woolnoth,  in    London^  was   clerk  to   Greorge   Carr   Glyn,  and  Rbo.  r.  Wattb. 
whilst  he  was  such  clerk  feloniously  did  steal  one  order  for  the        {^ 
payment  of  money,  to  wit,  for  the  payment  and  of  the  value  of        — 
1,400?.,  belonging  to  the  said  George  Carr  Glyn,  his  master.  £^^^~ 

Second  Count. — Alleges  that  said  prisoner  was  clerk  to  said 
George  Carr  Glyn,  as  and  then  and  there  being  treasurer  of  the 
Globe  Insurance  Company,  and  that  he  did  steal  one  order,  &c., 
belonging  to  the  said  George  Carr  Glyn  as  such  treasurer. 

Third  Count. — Alleges  that  said  prisoner  was  servant  to  Edward 
Goldsmid  and  others,  and  that  he  did  steal  one  order  belonging  to 
them,  his  masters: 

Fourth  Count. — Like  3rd,  only  instead  of  alleging  the  order  to 
belong  to  Goldsmid  and  others,  alleges  it  to  have  been  in  their 
possession  and  power. 

Fifth  and  Sixth  Counts. — Allege  the  property  to  be  in  William 
Tite  and  others,  instead  of  Goldsmid  and  others. 

Seventh  and  Eighth  Counts. — Embezzling  the  order,  the  pro- 
perty of  Glyn. 

Ninth  Count. — Embezzling  the  order,  the  property  of  Goldsmid 
and  others. 

Tenth  Count. — Embezzling  1,400Z.  of  Goldsmid  and  others,  his 
masters. 

Eleventh  Count. — Embezzling  the  order,  the  property  of  Tite 
and  others.  ^"®' 

Twelfth  and  Thirteenth  Counts. — Stealing  a  piece  of  paper  be- 
longing to  Glyn,  his  master. 

Fourteenth  Count. — Stealing  a  piece  of  paper,  the  property  of 
Goldsmid  and  others,  his  masters. 

Fifteenth  Count. — Stealing  a  piece  of  paper  in  the  possession  and 
power  of  Goldsmid  and  others,  his  masters. 

Sixteenth  Count. — Stealing  a  piece  of  paper,  the  property  of  Tite 
and  others,  his  masters. 

Seventeenth  Count. — Stealing  a  piece  of  paper  in  the  possession 
and  power  of  Tite  and  others,  his  masters. 

Eighteenth  J  Nineteenth,  Twentieth,  and  Twenty -first  Counts. — 
Like  7th,  8th,  9th,  and  10th,  only  embezzling  a  piece  of  paper 
instead  of  embezzling  the  order. 

Twenty-second,  Twenty -third,  Twenty -fourth,  and  Twenty-fifth 
Counts. — Stealing  an  order  for  the  payment  of  money,  the  property 
of  the  said  persons,  without  alleging  the  prisoner  to  be  servant. 

Twenty-sixth,  Twenty-seventh,  Twenty -eighth,  and  Twenty-ninth 
Counts. — Stealing  a  piece  of  paper,  the  property  of  said  persons, 
without  alleging  the  prisoner  to  be  servant. 

It  appeared  that  the  prisoner  had  for  many  years  been  employed 
as  a  salaried  clerk  in  the  oflBce  of  the  Globe  Insurance  Company, 
and  that  he  was  also  a  shareholder  in  the  concern.  The  affairs  of 
the  company,  which  is  an  unincorporated  copartnership,  are 
managed  by  a  body  of  directors,  chosen  out  of  the  shareholders ; 
and  at  the  time  when  the  alleged  offence  was  committed,  Edward 
Goldsmid  was  chairman,  and  William  Tite  deputy-chairman,  of 
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Rbo.v.  Watts,  the  directors,  and  George  Carr  Glyn  was  treasurer.  The  directors 
l8fio.  appoint  and  dismiss  clerks  and  other  servants^  and  fix  their  salaries 
—  and  the  particular  duties  to  be  discharged  by  them,  and  the  direc- 
^Evi^ct^  tors  have  the  charge  and  custody  of  all  books  and  papers  belonging 
to  the  company.  The  salaries  of  the  clerks  are  paid  out  of  the 
funds  of  the  company.  The  company  had  a  drawing  account  at 
the  bank  of  Glyn  &  Co.,  and  were  in  the  habit  of  sending  their 
pass-book  on  Tuesday  in  every  week  to  be  written  up,  and  their 
messenger  went  on  the  following  morning  to  bring  it  back,  when 
it  was  returned  together  with  the  cheques  and  bills  paid  during 
the  preceding  week.  The  prisoner  was  the  person  whose  duty  it 
was  to  receive  the  pass-book  and  vouchers  from  the  messenger, 
and  it  was  his  duty,  on  receiving  them,  to  compare  the  entries  in 
the  pass-book  with  the  books  of  the  company,  and  to  preserve  the 
vouchers  for  the  use  of  the  company  if  wanted  on  any  future 
occasion.  On  the  26th  of  February  the  prisoner  paid  into  the 
London  and  Westminster  Bank  for  his  own  account  (which  he 
kept  there,)  a  cheque  for  1,400Z.,  purporting  to  be  drawn  by  the 
Globe  Insurance  Company  on  Glyn  &  Co.  It  was  cashed  by 
Glyn  &  Co.  together  with  other  cheques  for  the  London  and 
Westminster  Bank,  entered  to  the  debit  of  the  Globe  Insurance 
Company  in  their  pass-book,  and  delivered,  together  with  the  book^ 
on  the  following  Wednesday  to  the  messenger  of  the  company, 
who  delivered  the  book  and  cheque  to  the  prisoner  in  the  usual 
way.  On  the  4th  March,  in  consequence  of  some  suspicion  attach- 
ing to  the  prisoner,  a  search  for  the  cheque  for  1,4001.  was  made 
during  his  absence  amongst  the  vouchers  in  his  keeping,  and  it 
could  not  be  found.  His  papers  were  then  sealed  up,  and  he,  on 
finding  that  such  a  step  was  taken,  said  he  would  not  remain  there, 
and  quitted  the  office.  The  pass-book  was  examined,  and  then  it 
was  discovered  that  the  entry  of  the  cheque  for  1,400Z.  had  been 
erased,  and  the  cheque  was  never  found. 

There  was  no  evidence  to  show  that  any  person  on  behalf  of  the 
company  had  ever  drawn  the  check  in  question,  or  that  it  had 
been  drawn  upon  paper  stolen  from  the  company. 

Upon  this  state  of  facts  it  was  contended  by  the  prisoner's 
counsel,  that  there  was  no  evidence  of  any  property  in  any  of  the 
parties  from  whom  the  check  was  alleged  to  have  been  stolen, 
except  as  shareholders,  and  that  the  prisoner,  being  also  a  share- 
holder, could  not  be  indicted  for  stealing  the  property  of  which  he 
was  a  joint  owner.  That  the  statute  47  Geo.  3,  c.  30,  whereby  it 
was  enacted — ''That  all  actions  and  suits  to  be  commenced  or 
instituted  by  or  on  behalf  of  the  said  society  or  partnership,  against 
any  person  or  persons,  or  body  or  bodies  politic  or  corporate,  shall 
or  lawfully  may  be  commenced  or  instituted,  and  prosecuted  in 
the  name  or  names  of  the  treasurer  or  treasurers  for  the  time 
being  of  the  said  society  or  partnership,  as  the  nominal  plaintiff  or 
plaintiffs  for  and  on  behalf  of  the  said  society  or  partnership,  and 
that  all  prosecutions  to  be  brought  or  instituted  by  or  on  behalf  of 
the  said  society  or  partnership,  for  fraud  upon  or  against,  or  for 
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embezzlement^  robbery  of  or  stealing  the  property  of  the  said  Rro.  u.  Watts. 
society  or  partnership,  or  for  any  other  offence  committed  against        j"^ 
or  with  intent  to  injure  or  defraad  the  said  society  or  partnership^         — 
shall  or  lawfully  may  be  so  brought  or  instituted,  and  carried  on     js^^i^^ 
in  the  name  or  names  of  the  treasurer  or  treasurers  for  the  time 
being  of  the  said  society  or  partnership,  and  in  all  indictments  and 
informations,  it  shall  be  laifrful  to  state  the  property  of  the  said 
society  or  partnership  to  be  the  property  of  the  treasurer  or  trea- 
sarers  for  the  time  being  of  the  said  society  or  partnership,  and 
any  offence  committed  with  intent  to  injure  or  defraud  the  said 
society  or  partnership,  shall  and  lawfully  may,  in  such  prosecu- 
tions, be  laid  to  have  been  committed  with  intent  to  injure  or 
defraud  the  said  treasurer  or  treasurers  for  the  time  being,  of  the 
said  society  or  partnership,  and  any  offender  or  offenders  may 
thereupon   be   lawfuUy  convicted  of  any  such  offence,  and  the 
death,  resignation  or  removal,  or  other  act  of  such  treasurer  or 
treasurers,  shall  not  abate  any  such  action,  suit,  or  prosecution,'^ — 
made  the  treasurer  the  representative  of  aU  the  shareholders,  and 
therefore  of  the  prisoner  as  well  as  others,  and  did  not  alter  the  case. 

I  thought  that  the  charge  of  embezzlement,  and  of  stealing  an 
order  for  the  payment  of  money  failed,  but  in  order  to  obtain  the 
opinion  of  this  court  with  regard  to  the  charge  of  stealing  a  piece 
of  paper,  I  told  the  jury  that  if  the  cancelled  cheque  was  returned 
to  the  prisoner,  and  he  received  it  in  the  usual  manner,  to  be 
kept  by  him  for  the  use  of  the  directors,  and  afterwards  abstracted 
or  destroyed  it,  they  should  find  him  guilty. 

The  jury  found  him  guilty  of  stealing  a  piece  of  paper,  and  I  have 
to  request  the  opinion  of  this  court,  whether  my  direction  was 
right  or  wrong. 

The  case  was  argued  June  8. 

Cockbum  (with  whom  were  Bodkin  and  Bramwell,  for  the'Argamentfor 
prisoner.) — If  this  is  any  offence  at  all,  it  is  embezzlement,  and  not  **^*  priHoner. 
larceny.  Even  assuming  that  the  prisoner  was  the  servant  of  the 
directors,  still  this  piece  of  paper  never  came  into  their  hands  at 
all,  and  therefore  there  can  be  no  larceny  from  them  of  what  was 
never  in  their  possession.  The  course  of  business  appears  to  have 
been  for  the  messenger  to  receive  the  pass-book  and  the  old 
cheques  from  Messrs.  Glyn  &  Co.,  the  bankers,  and  deliver  them 
to  tne  prisoner.  Supposing  that  to  have  been  done  in  this  in- 
stance, the  prisoner  was  to  keep  that  book  and  the  cheques  until 
they  were  required  for  any  purpose  by  the  company.  He  was 
therefore  the  person  dealiug  with  the  cheque,  and  having  a  right 
to  the  possession  of  it.  R.  v.  Masters  (1  Den.  Cr.  Oa.  332; 
18  L.  cf.  Rep.  Mag.  Ga.  2),  is  analogous  to  this.  There  the 
prisoner  had,  as  a  servant,  in  the  course  of  his  duty,  received  from 
a  fellow-servant  money  paid  to  that  servant  for  his  master,  by 
another  servant,  who  had  received  it  from  a  customer.  It  was  the 
duty  of  the  prisoner,  after  such  receipt,  to  hand  the  money  to 
another  servant,  the  cashier  of  his  master,  but  instead  of  so  handing 
it  over  he  fraudulently  retained  it,  and  it  was  held  to  be  embezzle- 
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Larceny — 
Evidence. 


Argament  for 
the  prisoner. 


Rbo.  v.  Watts,  ment^  and  therefore  not  larceny.  Just  so  here ;  the  paper  never 
was  in  the  hands  of  the  master.  [Coleridoe,  J. — But  surely  the 
moment  it  is  put  into  the  proper  place  of  deposit,  it  is  in  the  pos- 
session of  the  master,  just  as  my  plate  would  be  in  my  possession, 
if  my  butler  were  to  place  it  in  my  plate  chest.  If  he  were 
afterwards  to  take  it  out  fraudulently,  and  make  away  with  it, 
would  not  that  be  larceny  ?]  But  the  state  of  things  is  different 
here,  there  is  no  proof  that  there  ever  was  any  place  of  deposit, 
and  even  if  there  were,  it  is  not  stated  in  the  case  that  the  prisoner 
ever  so  deposited  it.  [Coleridge,  J. — But  it  was  clearly  the 
prisoner's  duty  to  hand  it  over  to  his  employers.]  Probably  that 
might  be  so  on  their  demanding  it,  but  the  case  must  bo  taken 
as  it  stands,  and  we  find  nothing  more  than  the  fact  that  the  paper 
was  received  from  the  messenger.  If  the  possession  of  the  master 
was  necessary  to  make  this  a  larceny,  there  is  nothing  to  show  that 
such  possession  was  ever  had.  The  prisoner  might,  for  all  that 
appears,  have  put  the  cheque  into  his  pocket,  or  into  the  fire  the 
moment  he  received  it.  [Alderson,  B. — But  how  does  this 
case  differ  from  R.  v.  Murray  (1  M.  0.  C.  276;  5  C.  &  P.  145.) 
There  the  prisoner,  a  clerk  in  the  employment  of  A.,  received  from 
another  clerk  3Z.  of  A.'s  money,  that  he  might  (among  other  things) 
pay  for  inserting  an  advertisement  in  the  Oazetie.  The  prisoner 
paid  10^.  for  the  insertion,  and  charged  20«.  for  the  same,  fraudu- 
lently keeping  back  the  difference.  The  prisoner  having  been 
convicted  of  embezzlement — on  a  case  reserved,  the  judges  thought 
the  offence  not  within  the  statute,  because  A.  had  had  possession 
of  the  money  by  the  hands  of  his  other  clerk,  and  they  therefore 
held  the  conviction  wrong.]  There  the  money  proceeded  from  the 
master  to  the  prisoner,  for  the  latter  received  it  from  a  clerk,  who 
handed  it  to  him  for  a  specific  purpose ;  that  is  not  so  here. 
[Patteson,  J. — But  does  it  not  in  this  case  proceed  from  the 
master  of  the  prisoner  ?  Had  they  lost  all  their  right  in  it  as  soon 
as  it  was  issued  ?  May  not  the  bankers  be  considered  as  their 
agents,  it  being  their  duty  to  return  the  cheque  to  them  ?]  But 
that  assumes  that  the  cheque  had  been  originally  in  the  hands  of 
the  company.  But  there  is  no  evidence  whatever  of  its  ever 
having  been  drawn  by  them,  or  ever  having  been  in  their  possession. 
The  cheque  may  have  been  forged.  [Wilde,  C.  J. — How  can 
the  prisoner  be  allowed  to  say  that  this  was  a  forgery,  after  he 
himself  has  put  it  forward  as  genuine  ?]  At  all  events  the  bankers 
cannot  be  considered  as  the  agents  of  the  persons  who  drew  the 
cheque,  as  far  as  the  returning  the  cheque  is  concerned.  The 
bankers  are  entitled  to  keep  the  cheques  as  soon  as  they  have  paid 
them.  They  are  their  property,  for  they  are  the  only  vouchers  to 
them  that  money  of  a  customer  in  their  hands  has  been  paid  out 
to  his  order.  It  is  true  that  as  a  matter  of  practice,  old  cheques 
are  frequently  returned,  but  that  will  not  alter  or  take  away  the 
right  of  the  bankers  to  keep  them  in  any  particular  instance.  The 
practice  cannot  be  allowed  to  affect  the  question  of  property. 
[Wilde,  C.  J. — But  surely  a  cheque  has  always  been  taken  to 
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be  the  property  of  the  drawer  as  soon  as  it  is  paid,  and  that  he  has  Beg.  v.  Watts. 
a  right  to  have  it  delivered  up  to  him.]  I  apprehend  that  a  cheque  {^ 
stands  on  precisely  the  same  footing  as  a  bill  of  exchange,  which  — 
the  acceptor  may  always  retain  after  he  has  paid  it.  It  is  his  only  ^^v/]^^ 
evidence  to  discharge  himself  in  case  an  action  is  brought  against 
himr.  As  a  matter  of  custom,  although  it  is  true  some  bankers  give 
up  paid  cheques,  others  uniformly  refrain  from  doing  so.  The 
presumption  in  this  case  is,  that  the  cheque  was  destroyed  by  the 
prisoner  as  soon  as  he  received  it,  for  the  evidence  shows  that  when 
the  servant  of  the  company  went  to  look  for  it  iq  the  place  where 
the  prisoner  would  probably  keep  it,  it  could  not  be  found ;  and  if 
he  did  so  destroy  it  without  putting  it  into  the  constructive  pos- 
session of  his  masters,  he  cannot  be  convicted  of  the  larceny. 
Secondly,  was  the  prisoner  in  such  a  situation  with  respect  to  the 
company,  that  he  could  be  considered  to  be  their  servant  in  dealing 
with  this  cheque  ?  The  company  consists  of  a  number  of  share- 
holders, not  incorporated,  but  authorized  under  the  statute  men- 
tioned in  the  case,  to  sue  and  prosecute  in  the  name  of  their 
treasurer.  With  regard  to  all  other  matters,  the  company  is  to 
have  all  the  incidents  of  a  common  partnership.  The  statute, 
therefore,  does  not  give  a  different  character  to  the  prisoner's  act, 
and  make  that  a  larceny  which  would  not  be  one  under  ordinary 
circumstances.  It  is  true  he  was  employed  as  a  clerk  at  a  salary.  Argument  for 
but  he  was  also  a  shareholder,  that  is  to  say,  a  partner,  and  con-  *^®  prisoner 
sequently  if  he  is  convicted  upon  this  indictment,  he  will  be  found 
guilty  of  stealing  his  own  goods.  The  fact  of  joint  ownership  must 
entirely  override  any  conclusion  to  be  drawn  from  that  of  service, 
for  while  the  former  exists,  no  trespass  can  be  committed  by  the 
man  who  possesses  it.  The  receipt  of  a  salary  makes  no  difference. 
It  often  happens  that  one  partner,  in  consideration  of  his  taking  a 
larger  share  of  labour,  is  entitled  to  receive  an  extra  remuneration 
out  of  the  joint  funds,  but  he  is  not  the  less  a  partner  with  respect 
to  them.  Suppose  this  indictment  to  have  been  framed  at  common 
law,  then  it  would  have  been  necessary  to  set  out  the  names  of  all 
the  shareholders  of  the  company,  and  amongst  them  the  name  of 
the  prisoner  would  have  appeared.  In  that  case,  on  the  face  of  the 
indictment,  it  would  have  been  apparent  that  the  prisoner  was 
charged  with  committing  a  crime  against  himself.  No  doubt  there 
are  cases  in  which  it  has  been  decided  that  a  man  may  be  found 
guilty  of  stealing  his  own  property ;  but  that  was  under  circum- 
stances that  unquestionably  do  not  appear  here.  They  applied 
merely  to  cases  in  which  a  third  party  had  a  special  possession, 
and  the  prisoner,  although  having  the  right  of  property,  had  no 
right  to  possession  at  all.  Here  the  prisoner  has  not  only  the  right 
of  property,  but  he  has  the  right  of  possession  also,  and  there  is  no 
case  which  goes  the  length  of  saying  that  under  such  circumstances 
as  these,  a  man  can  be  convicted  of  larceny :  (see  2  Bussell  on 
Crimes,  87.)  There  are  counts  here  calling  him  the  servant  of  the 
directors.  [Cbesswell,  J. — He  is  called  in  some  the  servant  to 
Goldsmid   and    others.]     And    the  '^others''   mean  the  share- 
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Beg.  v.  WATia  holders^  of  whom  he  himself  was  one.  He  is  charged^  therefore^ 
not  only  with  stealing  from  himself^  but  also  with  being  servant  to 
himself. 

Attorney 'Oeneral  (Sir  John  Bayley  and  BoviU  with  him)  for  the 
prosecution. — This  is  a  case  of  larceny  and  not  embezzlement.  The 
principal  point  made  on  the  other  side  is  that  the  cheque  was  in 
transitu  and  never  reached  the  possession  of  the  company — for  that 
the  prisoner  having  had  it  returned  to  him,  and  having  received  it 
in  the  course  of  business  for  the  use  of  the  directors,  if  he  destroyed 
it,  it  could  not  be  in  their  possession,  either  actually  or  construc- 
tively. I  contend  that  when  the  cheque  reached  the  prisoner, 
it  had  arrived  at  its  ultimate  destination.  The  case  jB.  v.  Murray 
is  an  authority  for  this  position.  There  the  property  had  never 
come  to  the  hands  of  the  master.  It  was  received  from  a  servant 
by  the  prisoner,  whose  duty  it  was  to  pay  it  over.  Suppose  I  send 
my  clerk  to  a  bookseller  to  get  me  a  particular  book,  and  he 
returns  with  it  and  puts  it  on  a  shelf  for  me,  or  gives  it  to  another 
servant  of  mine.  In  either  case  it  comes  into  my  possession,  and 
if  any  person,  amimo  furandi,  takes  it  from  the  shelf,  or  the  servant 
to  whom  it  was  delivered  fraudulently  appropriates  it,  he  is  guilty 
of  larceny.  In  Murray^ a  case  the  master  had  possession  of  the 
money,  not  by  himself,  but  by  means  of  another  servant,  and  here 
the  company  had  possession  of  this  cheque  as  soon  as  it  was 
delivered  to  the  messenger  from  whom  the  prisoner  received  it. 
It  is  quite  immaterial  what  may  be  the  practice  at  other  banking 
houses,  for  the  case  finds  that  the  bank  here  was  in  the  habit  of 
returning  the  cheques  to  their  customers,  and  this  sufficiently 
establishes  that  the  property  was  in  the  latter.  In  1?.  v.  Masters 
the  money  had  never  been  received  and  adopted  by  any  one  as  the 
master^s  money.  [Ceesswell,  J. — The  view  taken  in  that  case 
appears  to  be  that  no  one  of  the  persons  who  actually  received  the 
money  was  under  any  obligation  to  hand  it  over  to  the  master. 
It  appeared  to  be  the  duty  of  each  to  pay  it  to  another  servant. 
Wilde,  0.  J. — R.  v.  Masters  does  not  profess  to  overrule 
R,  V.  Murray,  but  it  distinguishes  it.]  I  contend  that  as  soon 
as  the  prisoner  received  the  cheque,  it  became  the  property 
of  his  masters.  At  all  events  this  would  be  so  as  soon  as  he  had 
compared  the  entries  in  the  pass-book  with  the  books  of  the 
company,  for  all  exclusive  dealing  with  the  cheque  on  his  part 
would  then  be  at  an  end.  [Cbesswell,  J. — -JBut  it  does  not 
appear  from  anything  in  the  case  that  this  had  been  done.]  The 
case  finds  that  it  was  his  duty  to  do  it,  and  it  is  to  be  presumed, 
until  the  contrary  be  shown,  that  he  had  performed  his  duty  thus 
&r.  With  regard  to  the  assertion  that  the  cheque  was  the  pro- 
perty of  the  bankers,  that  is  answered  also  by  the  case,  for  what- 
ever rights  the  bankers  might  have  had,  it  is  clear  they  relinquished 
them  when  they  delivered  the  cheque  to  the  messenger.  They 
clearly  intended  by  that  that  it  was  to  be  kept  by  the  company  for 
their  own  use.  Then  it  was  said  that  the  prisoner  had  himself 
the  property  in  the  cheque,  for  that  being  a  shareholder,  he  was  in 
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fact  a  partner,  and  lie  coald  not,  therefore,  steal  his  own  goods.  Reg.  «.  Watts. 
But  in  B.  V.  Hall  (1  M.  0.  C.  474),  it  was  held  to  be  embezzlement  {^q 
in  a  member  (a  secretary)  to  a  society  fraudalently  to  withhold  — 
money  received  from  other  members,  to  be  paid  over  to  the  ^^^^^7 
trustees.  [Colbbidob,  J. — The  clerk  in  that  case  was  not  a 
trustee,  and  the  property  was  vested  in  the  trustees.]  But  here 
the  directors  stand  on  the  same  footing  as  trustees.  If  a  man  be 
a  member  of  a  company,  he  may  delegate  to  others  the  property 
in  any  article,  and  if  he  afterwards  fraudulently  deprive  them  of 
it,  it  is  no  answer  to  say  that  that  article  belongs  as  much  to  him 
as  to  them.  He  has  got  rid  of  his  general  right  by  granting  to 
them  a  special  one,  just  as  a  man  who  bails  property  to  another 
may  be  guilty  of  larceny,  if  he  fraudulently  ta^es  it  from  the 
possession  of  the  bailee.  It  is  immaterial,  therefore,  whether  or 
not  the  prisoner  had  an  equal  right  to  the  property  with  the  direc- 
tors, if  they  had  the  right  to  the  custody  and  possession  of 
the  article.  Here  the  directors,  by  the  assent  of  all  the 
shareholders,  had  a  special  property  in  the  books,  cheques,  &c. 
of  the  company.  This  is  part  of  the  case  in  B.  v.  Jenson 
(1  M.  C.  C.  434.)  A  clerk  to  a  savings  bank  was  indicted  for 
embezzlement,  and  it  was  held  that  he  was  properly  described  as  a 
clerk  to  the  trustees,  although  he  was  in  fact  elected  by  the 
managers  :  B.  v.  Miller  (2  Moo.  C.  0.  249),  is  also  in  point. 
Then  it  is  said  that  he  was  not  a  servant.  But  the  case  finds  that 
he  was  a  salaried  clerk  in  the  office  of  the  company ;  that  the 
directors  appointed  and  dismissed  clerks  and  servants,  and  fixed 
their  salaries  as  well  as  defined  their  particular  duties.  If  the  jury 
have  found  that  that  was  so,  how  can  it  be  now  contended  that 
the  prisoner  was  not  a  servant  ?  On  condition  of  receiving  a  salary, 
he  consents  to  become  a  servant  of  the  directors.  [Wildb,  0.  J. 
— ^Whom  would  he  sue  for  his  salary  ?]  The  directors  who  appointed 
him ;  they  entered  into  the  contract  with  him,  and  they  may  bid  sued 
in  case  of  a  breach.  His  duties  as  a  servant,  and  lus  rights  els  a 
shareholder,  are  totally  distinct  things.  It  is  in  the  former 
character  that  he  receives  this  cheque,  and  steals  it,  and  in  that 
character,  therefore,  may  he  be  convicted. 

Oockbv/m,  in  reply. — In  B,  v.  Murray  the  property  must  clearly  Bepiy. 
be  taken  to  have  been  the  money  of  the  master;  the  case  proceeds 
upon  such  an  assumption.  In  ^.  v.  Masters,  on  the  contrary,  the 
first  person  received  it  from  a  stranger,  and  it  had  never  been  the 
property  or  in  the  possession  of  the  master.  The  one  case  was  held 
to  be  larceny,  the  other  was  the  ordinary  one  of  embezzlement. 
B.  V.  Masters  is  analogous  to  the  present  case,  and  must,  therefore, 
regulate  the  decision. 

Wildb,  C.  J.,  now  delivered  the  judgment  of  the  court. — We  jadgment 
have  considered  this  case,  and  we  are  all  of  opinion  that  the  counts 
in  fche  indictment  which  charge  the  stealing  a  piece  of  paper,  the 
property  of  Goldsmid  and  others,  the  masters  of  the  prisoner,  are 
supported  by  the  evidence.  By  the  statement  of  the  case  it  appears 
that  Gbldsmid  and  others  are  the  directors  of  the  company,  and 
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RBo.r.  Watts,  that  by  its  constitution  they  have  the  appointment  and  dismisssJ  of 
the  servants  in  the  employ  of  the  society ;  that  they  fix  and  pay 
their  salaries,  and  also  fix  the  duties  which  they  are  to  perform. 
The  prisoner  was  a  salaried  clerk  in  the  office^  and  therefore  he 
was  their  servant.  They  have  also  the  ultimate  charge  and  custody 
of  the  documents  of  the  company,  and  by  the  course  of  business 
between  the  company  and  its  bankers  the  paid  cheques,  which  are 
part  of  the  company's  documents,  are  returned  to  the  directors, 
and  become  the  vouchers  of  the  directors  ;  as  such  directors  they 
were  entitled  to  the  paper  in  question  as  one  of  those.  One  of 
the  prisoner's  appointed  duties  was  to  receive  and  keep  for  his 
employers  such  returned  cheques ;  any  such  paper,  in  his  custody, 
would  be  in  the  possession  of  his  employers.  The  paper  in 
question,  therefore,  as  soon  as  it  had  passed  from  the  hands  of 
the  messenger  and  arrived  at  its  ultimate  destination  (the  custody 
of  the  prisoner  for  the  directors),  was  really  in  their  possession, 
and  when  he  afterwards  abstracted  it  for  a  fraudulent  purpose,  he 
was  guilty  of  steahng  it  from  them,  as  a  butler  who  has  the  keep- 
ing of  his  master's  plate  would  be  guilty  of  larceny  if  he  should 
receive  plate  from  the  silversmith  for  his  master  at  his  master's 
house,  and  afterwards  fraudulently  convert  it  to  his  own  use  before' 
it  had  in  any  other  way  than  by  his  act  of  receiving  it,  come  to  the 
actual  possession  of  the  master.  This  case  is  distinguishable  from 
those  in  which  the  goods  have  only  been  in  the  course  of  passing 
towards  the  master,  as  in  Reg,  v.  Masters y  where  the  prisoner's  duty 
was  only  to  receive  the  money  from  one  fellow-servant  and  pass  it 
on  to  another,  who  was  the  ultimate  accountant  to  the  master. 
Here  the  paper  had  reached  its  ultimate  destination  when  it  came 
to  the  prisoner's  keeping,  and  that  keeping  being  for  his  masters, 
made  his  possession  theirs.  In  this  view  of  the  case  no  difficulty 
arises  as  to  the  part  ownership,  from  the  fact  that  the  prisoner  was 
a  shareholder  in  the  company.  As  such,  he  had  no  property  in 
this  paper.  Oorwiction  affirmed. 

Attomey-Oeneral,  Sir  John,  Bay  ley,  and  Bovill,  for  the  prosecu- 
tion. 

Cockbumj  Bodkin,  and  Bramwell,  for  the  prisoner. 


Judgment. 
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COURT  OF   QUEEN'S  BENCH. 
November  23,  1850. 

Beg.  v.  KENEALET.(a) 

IndictmefU  removed  by  certiorari — CosU  of  prosecution — Civil  officers — 
Guardians  of  the  poor — What  is  a  fact  which  it  concerns  them  to  prosecute 
as  such  officers — 5  Will,  ^  M.  c.  11,  «.  3. 

Statute  5  WilL  4r  ^>  c.  11,  s.  3,  is  not  confined  to  cases  in  which  there  is  a 
legal  obligation  upon  public  officers  to  prosecute,  but  entitles  tliem  to  costs  if 
they  institute  a  prosecution  in  obedience  to  a  duty  of  imperfect  obligation 
only. 

An  illegitimate  child  found  straying  in  the  streets,  with  marks  of  serious  injury 
upon  its  person,  was  taken  before  a  magistrate,  who  received  evidence  of  acts 
of  violence  committed  upon  the  child  by  its  father,  and  recommended  a 
prosecution.  One  of  the  relieving  officers  took  the  child  to  the  workhouse, 
and  the  guardians  of  the  union  prosecuted  the  father  for  ill-treating  the 
child;  and  although  the  father  applied  to  them  for  the  child,  and  offered  to 
pay  any  expense  which  they  had  incurred,  they  refused  to  give  it  up  to  him. 
It  turned  out,  upon  the  trial  of  the  indictment,  removed  by  the  defendant  into 
this  court,  that,  in  fact,  the  father  had  behaved  generally  with  kindness  to 
the  child,  though  on  one  occasion  he  had  punished  it  excessively,  and  the 
father  was  convicted  of  an  assault  : 

Held,  that  the  guardians  were  entitled  to  the  costs  of  prosecution,  under 
6  Will,  if  M,  c,  11,  s,  3,  they  being  civil  officers,  who,  as  such,  were 
concerned  to  prosecute, 

ABULE  had  been  obtained,  calling  upon  the  prosecutors  of 
this  indictment,  who  were  the  Guardians  of  the  West  Lon- 
don Union,  to  show  cause  why  the  side  bar  rule  for  their  costs 
should  not  be  discharged.  This  was  an  indictment  for  various 
assaults,  upon  a  child,  found  at  the  Middlesex  Sessions,  and  removed 
into  this  court  by  certiorari,  at  the  instance  of  the  defendant.  The 
defendant  was  the  putative  father  of  the  child ;  and  the  circum- 
stances which  led  to  the  prosecution  were  these.  The  child  was 
found  straying  and  deserted  in  the  streets  1^  a  constable,  who 
took  him  before  a  magistrate  of  the  City  of  London ;  there  were 
marks  of  great  violence  upon  the  child's  person ;  and  the  magis- 
trate recommended  a  prosecution.  One  of  the  relieving  officers  of 
the  West  London  Union  being  present,  took  the  child  to  the 
workhouse,  and  then  the  guardians  of  that  union  took  up  the  case. 

(a)  Beported  bj  A.  BinxBaToii,  Esq.,  B*m8ter-at-Law. 
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A  charge  was  made  before  a  magistrate^  and  a  prosecution  insti- 
tuted bj  the  guardians.  The  defendant  applied  to  them  to  give 
up  the  child  to  him,  offering  to  pay  any  expense  to  which  they  had 
been  put  for  his  maintenance,  but  they  refused  so  to  do.  Upon  the 
trial  before  Lord  Campbell,  C.  J.,  after  Trinity  Term,  it  appeared 
that,  although  on  one  occasion  the  defendant  had  been  guilty  of 
excess  in  correcting  the  child ;  his  general  conduct  towards  it  was 
affectionate  and  kind.  He  was  convicted  of  a  common  assault^ 
and  sentenced. 

Orowder  {Huddleaton  with  him),  now  showed  cause. — ^The  guar- 
dians, it  may  be  admitted,  were  not  parties  aggrieved,  but  they 
certainly  were  civil  officers,  ^'concerned  to  prosecute,**  within 
sect.  3  of  5  Will.  &  M.  c.  11  ;(6)  if  so,  they  are  entitled  to  their 
costs.  The  statute  is  to  be  construed  liberally  :  {Beg.  v.  Kettle- 
worth,  5  T.  R.  32.)  [CoLBfiiDOB,  J. — In  Beg.  v.  Sharpness 
(2  T.  R.  47),  it  is  said  that  it  ought  to  be  construed  strictly.]  At 
all  events  B.  v.  The  Earl  of  Waldegrave  (2  Q.  B.  341),  is  pre- 
cisely in  point;  and  it  overrules  B.  v.  Edwards  (5  B.  A  Ad.  4^7.) 
How  can  it  be  said  that  they  were  not  concerned  ?  They  were 
bound  to  relieve  the  child  as  casual  poor,  but  even  if  they  were 
not,  the  question  is  not  whether  there  was  a  legal  obligation,  but 
whether  it  was  a  fair  moral  duty,  a  duty  of  imperfect  obligation 
on  their  part  to  prosecute.  (He  referred  to  4  &  6  Will.  4,  c.  76, 
s.  38;  and  11  &  12  Vict.  c.  110.) 

Whately  and  Murphy,  Serjt.,  contra. — In  B.  v.  The  Earl  of 
Waldegrave,  there  was  a  clear  duty  on  the  part  of  the  police  com- 
missioners to  protect  their  force,  and  therefore  they  were  clearly 
concerned  to  prosecute  an  assault  upon  one  of  their  officers ;  but 
here  this  child  was  not  casual  poor ;  he  was  not  chargeable  to  any 
parish  or  union,  for  the  father  offered  to  take  him  and  relieve  the 
union  from  all  liability;  and  the  interference  of  the  guardians 
stands  upon  the  same  footing  as  the  interference  of  any  humane 

S)rson  happening  to  learn  the  circumstances.  [Lord  Campbell, 
.  J. — They  were  bound  to  relieve  the  child  or  deliver  him  to  the 
father ;  and  under  the  circumstances  it  could  not  be  their  duty  to 
do  that.  CoLEBiDGB,  J. — Ex  officio  concerned  is  different  from 
ex  officio  bound.]  It  is  difficult  to  put  any  other  limitation  upon 
the  words.  The  Poor-Law  Acts  cast  upon  the  guardians  the  duty 
of  instituting  certain  prosecutions,  as  for  offences  committed  in  the 
workhouse ;  but  there  is  no  mention  of  any  prosecution  such  as 
this.  (He  referred  to  7  &  8  Vict.  c.  101,  s.  59.)  B,  v.  Edwards 
(5  B.  A  Ad.  407),  and  B.  v.  Dewhurst  {ib.  405),  go  much  further 
than  this  case.  They  must  be  concerned  cw  such  officers,  and  the 
prosecution,  therefore,  must  be  within  the  scope  of  their  office : 

(h)  That  section  enacts  that  if  the  defendant  proeecnting  such  writ  of  em*Horari  be 
conTieted  of  the  offence  for  which  he  was  indicted,  then  the  said  Court  of  SUng*8  Bench 
shall  give  reasonable  costs  to  the  prosecutor,  if  he  be  the  partj  grieved  or  iigared,  or  be  a 
jnstice  of  the  peace,  major,  bailiff,  constable,  beadborongb,  tjthingman,  chnrchwarden  or 
OTsrseer  of  the  poor,  or  any  other  chii  officer^  foko  tkaU  protecuie  upon  the  aooowU  of  any 
fiuA  committed  or  doMf  that  coneemea  him  or  them  as  officer  cr  offioers  to  protectUe  or 
pruemt^  fc 
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{R.  V.  Sharpness,  2  T.  R.  47;  JJ.  v.  Taunton  8t.  Mary,  3  M.  &  S.        Rbo. 
465.)  '  ^• 

LoED  Campbell,  C.  J. — I  am  of  opinion  that  this  rule  ought  ^'^^j^l'-*^- 
to  be  discharged.  It  turns  upon  the  construction  of  5  &  6  Will.  isso. 
&  Mary,  c.  11,  s.  3,  and  I  will  not  say  that  that  statute  is  to  rndictment 
receive  either  a  strict  or  liberal  construction.  I  will  adopt  the  removed  by 
canon  of  construction  suggested  by  my  brother  Murphy ;  I  will  <?«'''«j>»'«'«— 
look  at  the  words  of  the  section,  and  gather  from  them  the 
meaning  of  the  Legislature  according  to  their  fair  and  ordinary 
sense.  The  material  words  are  *'  any  civil  officer  who  shall 
prosecute  upon  the  account  of  any  fact  committed  or  done,  that 
concerned  him,  as  officer,  to  prosecute.**  Now,  the  prosecutors  in 
this  case  are  the  guardians  of  the  union,  and  the  question  is 
whether  it  concerned  them,  as  such  guardians  to  prosecute  this 
case.  If  the  position  with  which  Mr.  Whately  commenced  his 
argument  could  be  sustained,  that  the  officers  were  not  concerned 
to  prosecute  unless  the  law  cast  upon  them  the  duty  of  instituting 
the  prosecution,  this  certainly  would  not  be  a  case  within  the 
enactment,  because  the  -guardians  of  the  union  could  not  have 
been  indicted  or  punished  if  they  had  refused  to  prosecute.  But 
that  is  not,  in  my  opinion,  the  just  construction  of  the  section. 
Does  it  not  concern  the  officers  as  such  to  prosecute,  if  it  be  a 
duty,  though  of  imperfect  obligation,  on  their  part  to  prosecute  ? 
That  was  the  construction  adopted  in  B.  v.  The  Earl  of  Waldegrave,  J"<^«™«n^- 
where  the  court  held,  that  although  there  was  no  legal  binding 
obligation  to  prosecute,  for  the  neglect  of  which  the  commissioners 
might  have  been  punished,  yet  that  it  concerned  them  to  prosecute 
in  that  case.  Then  was  there  in  this  case,  though  not  a  legal,  yet 
a  moral  obligation  to  prosecute,  for  the  violation  of  which  the 
guardians  might  justly  have  been  censured  f  I  think  there  was. 
It  certainly  turned  out  at  the  trial  that  though  the  defendant  had 
been  guilty  on  one  occasion  of  considerable  excess  in  punishing 
the  child,  he  had  generally  treated  it  with  kindness  and  affection ; 
but  what  was  the  situation  of  the  guardians  at  the  time  when  they 
instituted  the  prosecution  f  The  child  was  apparently  cast  upon 
the  world  without  a  protector,  and  exhibited  marks  not  only  of 
most  unmerciful -flogging,  but  even  of  some  attempt  at  strangxda- 
tion.  Such  were  the  appearances  on  the  child,  and  such  the 
evidence  before  the  magistrate.  Surely,  under  those  circumstances, 
it  was  the  duty  of  the  guardians  to  do  all  that  was  fit  to  be  done 
for  the  purpose  of  bringing  to  account  the  person  who  was  sup- 
posed to  have  been  guilty  of  such  violence.  There  was  no  one 
else  to  do  it ;  the  guardians  were  not  mere  volunteers ;  and  if  they 
had  not  taken  the  matter  up,  probably  no  investigation  would 
have  taken  place.  They  were  the  guardians  of  the  poor  of  the 
union  in  wnich  the  occurrence  took  place;  they  were  in  loco 
parentis  to  the  child  found  deserted  under  such  circumstances  in 
their  union ;  and  I  think  it  was  their  duty  to  prosecute.  It  was 
for  the  good  of  the  public,  and  highly  proper  that  such  circum- 
stances should  be  investigated ;  and  it  seems  to  me  that  it  did 
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concern  them^  as  such  officers^  to  prosecute^  and  that  therefore 
they  are  entitled  to  their  costs.  The  statute  is^  in  my  opinion, 
a  very  salutory  one ;  and  if  a  party  insists  upon  bringing  a  case 
into  this  court,  and  thus  rendering  the  proceeding  much  more 
expensive,  he  must,  if  he  is  convicted,  pay  the  costs. 

CoLEEiDGB,  J. — The  question  is,  whether  the  defendant  was 
prosecuted  on  account  of  a  fact  done,  which  it  concerned  the 
guardians,  as  such  oflScers,  to  prosecute,  and  I  do  not  agree  with 
my  brother  Murphy,  that  that  expression  is  identical  with  the 
term  ex  officio  prosecution ;  because,  if  it  were,  then  the  omission 
to  prosecute  would  probably  render  them  liable  to  punishment. 
I  quite  agree  that  the  language  of  the  statute  is  not  to  be  strained ; 
but  remembering  the  defective  state  of  the  law  then  and  even 
now  as  to  the  costs  of  prosecutions,  I  think  this  is  a  very  whole- 
some statute,  and  full  effect  is  to  be  given  to  its  provisions.  Now, 
the  words  are  very  general;  they  include  anything  which  the 
officers  are  concerned  to  prosecute,  and  that  may  well  mean 
anything  in  which  their  office  gives  them  an  interest,  or  which 
has  relation  to  their  office.  Then,  did  not  these  guardians  occupy 
a  position  different  from  that  of  some  benevolent  individual — 
some  mere  stranger  who  happened  to  see  the  occurrence  ?  Did 
not  their  situation  as  guardians  of  the  union  and  of  the  poor 

Sersons  brought  under  their  charge,  vary  their  position  in  some 
egree?  That  cannot  be  questioned;  and  it  seems  to  me  that 
the  amount  of  that  variance,  whatever  it  was,  would  satisfy 
the  words  of  the  statute.  The  strongest  case  is  that  of  B.  v. 
Sharpness,  but  it  admits  of  a  satisfactory  explanation.  That  was 
the  case  of  a  justice  who  took  upon  him  to  prosecute  a  gaoler, 
who,  in  his  opinion,  had  neglected  his  duty;  and  it  was  held* that 
it  did  not  concern  him  as  a  justice  at  all  to  prosecute  that  offence. 
In  truth,  the  decision  proceeded  on  the  ground  that  it  is  foreign 
to  the  duty  and  character  of  a  justice  to  institute  prosecutions 
at  all;  the  proper  function  of  a  justice  being  either  to  hear  as 
a  judge,  or  to  stand  between  the  party  and  the  Crown,  and 
not  to  institute  prosecutions.  B.  v.  The  Earl  of  Waldegrave  is, 
however,  I  think,  precisely  in  point. 

Erle,  J. — In  construing  this  statute,  we  ought  to  look  at  the 
words  which  are  used,  and  the  mischief  which  it  was  intended  to 
remedy.  Now  the  statute  recites  that  divers  evil-disposed  persons, 
fearing  to  be  deservedly  punished  where  they  and  their  offences 
are  well  known,  have  obtained  writs  of  certiorari  to  remove  indict- 
ments, and  the  prosecutors,  attending  with  their  counsel  and  wit- 
nesses, have  been  put  to  great  delay  and  expense ;  and  then  for 
remedy  of  that  evil,  provides  that  the  defendant  who  removes  an 
indictment  by  certiorari  is  to  enter  into  a  recognizance,  and  to 
become  liable,  if  convicted,  to  pay  the  costs.  If,  therefore,  a 
defendant  chooses  to  take  his  case  out  of  the  ordinary  tribunal 
appointed  by  law  for  its  decision,  he  does  so  at  the  risk  of  having 
to  pay  the  costs ;  and  in  the  present  case  it  seems  to  me  that  the 
statute  has  been  fully  satisfied.     It  is  quite  cleai-  :hat  the  statute 
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goes  beyond  caseB,  in  which  the  officer  is  bound  ex  officio  to  prose- 
cute^ and  would  be  liable  to  punishment  if  he  did  not.  If  the 
officer  acts  in  the  belief  that  he  is  fulfilling  a  duty  of  imperfect 
obligation  connected  with  his  office,  I  think  we  ou^ht  not  to  look 
at  the  result  of  the  prosecution  to  decide  whether  he  is  entitled  to 
costs.  If  a  father  prosecuted  in  a  case  like  this  for  his  child,  there 
can  be  no  doubt  that  he  would  become  a  party  grieved  within  this 
statute ;  and  when  a  child  is  lost,  the  guardians  of  the  poor,  to 
whom  the  child  is  thrown — if  I  may  use  that  expression  to  signify 
its  helpless  and  desolate  condition — are,  I  think^  in  the  place  of  a 
parent.  I  know  no  way  of  definiDg  precisely  the  duty  which  would 
be  sufficient  to  bring  a  case  within  the  words  of  this  section ;  but 
I  should  always  be  disposed  to  give  costs,  unless  I  could  say ''  you 
clearly  had  no  concern  with  this  prosecution ;  you  were  a  mere 
volunteer."  Mule  discharged. 
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COURT  OF  QUEEN'S  BENCH. 

November  28,  1850. 

Req.  v.  The  Inhabitakts  of  Turwbston.  (a) 


Highway/ — Non-'repair — Indictment — Averment  of  immetnoriality — Parish, 

In  an  indictment  against  a  parish  fof*  non-repair  of  a  highwatf,  an  averment 
of  the  immemoriality  of  the  highway  is  surplusage,  and  need  not  be  proved, 
for  the  duty  to  repair  sufficiently  appears  from  the  fact,  that  there  is  a  high- 
way in  the  painsh  out  of  repair.  In  an  indictment  for  non-repair  of  a 
highway  it  was  alleged,  that  from  time  whereof  the  memorg  of  itian  runneth 
not  to  the  contrary,  there  was  and  yet  is,  a  common  and  ancient  highway 
leading,  ^c,  and  that  a  certain  part  of  the  same  Queen*s  common  high- 
way, situate,  ^.,  on  the  1st  day  of  January,  in  the  12  th  year  of  the  reign 
aforesaid,  and  continually  aflttrwards  until  the  taking  of  this  inquisition, 
was,  and  yet  is,  in  great  decay,  ^,,  so  that  the  liege  subjects,  ^c,  could  not, 
during  the  time  aforesaid,  nor  yet  can  return,  pass,  ^c. 

Held,  that  though  the  averment  of  immemoriality  were  struck  out,  the  indict- 
ment would  show  the  existence  of  the  highway,  as  such,  at  the  time  when  the 
offence  was  alleged  to  have  been  committed. 

'  I  ^HIS  was  an  indictment  for  the  non-repair  of  a  highway.     The 

-*     indictment  charged,  that   from    time  whereof    the  memory 

of  man  runneth  not  to  the  contrary,  there  was,  and  yet  is,  a 

(a)  Reported  by  A.  Bittlbstoh,  Eeq.,  Barr'Mter^t-Law. 
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Reg.        common  and  ancient  Queen's  highway^  leading  from  the  village  of 

In  ABiTANTi  Turweston,  in  the  county  of  Bucks^  to  the  vSlage  of  Evenley,  in 
„P  *      the  county  of  Northampton,  used  for  all  the  liege  subjects  of 

TuRWKSTON.  our  Lady  the  Queen^  and  her  predecessors,  with  their  horseSj 
I860.  coaches,  carts,  and  carriages,  to  go,  return,  pass,  ride  and  labour, 
—        at  all  times  of  the  year,  at  their  will  and  pleasure,  and  that  a 

Mutmentfor  ^^^^^^  P^-^t  of  the  samo  Queou's  common  highway,  situate,  lying, 
um-repair.  and  being  in  the  parish  of  Turweston  aforesaid,  beginning  at  and 
leading  out  of  the  Buckingham  and  Brackley  turnpike-road,  at 
and  through  a  gate  nearly  opposite  the  windmill,  in  the  parish  of 
Turweston  aforesaid,  and  so  continuing  towards  the  village  of 
Evenley  aforesaid,  as  far  as  the  new  Buckinghamshire  Railway- 
bridge,  for  the  length  of  2,997  feet,  and  being  of  the  breadth  of 
30  feet,  on  the  1st  day  of  January,  in  the  12th  year  of  the  reign 
aforesaid,  and  continually  afterwards  until  the  taking  of  that 
inquisition,  was  and  yet  is  in  great  decay  for  want  of  due  repara- 
tion and  amendment  of  the  same ;  and  that  the  liege  subjects  of  the 
Queen  passing  and  travelling  through  the  same,  with  their  horses, 
coaches,  carts  and  carriages,  coald  not  during  the  time  aforesaid, 
nor  yet  can  go,  return,  pass,  repass,  ride,  and  labour  without  great 
danger,  to  the  great  damage  and  common  nuisatce  of  all  the  liege 
subjects  of  the  Queen  passing  through  that  way,  and  against  the 
peace,  &c. ;  and  that  the  inhabitants  of  the  said  parish  of  Tur- 
weston, in  the  said  county  of  Bucks,  the  common  highvray 
aforesaid  (so  as  aforesaid  being  in  decay),  ought  to  repair  and 
amend  when  and  so  often  as  it  shall  be  necessary.  The  defendant 
pleaded  not  guilty.  At  the  trial,  which  took  place  at  the  Spring 
Assizes  for  Bucks,  1850,  the  case  for  the  prosecution  was,  that 
there  had  been  an  immemorial  way  leading  out  of  the  turnpike- 
road  towards  the  parish  of  Evenley,  but  that  in  the  year  1814  the 
occupier  of  the  land  had  made  a  new  way,  and  had  dedicated  it  to 
the  public ;  and  that  that  was  a  public  highway,  and  out  of  repair. 
It  was  submitted,  at  the  close  of  the  prosecutor's  case,  that  they 
had  failed  in  proving  the  indictment.  The  objection  was  overruled 
by  Mr.  Justice  Wightman,  who,  however,  reserved  leave  to  move 
to  enter  a  verdict  for  the  defendant.  A  rule  nisi  having  been 
obtained  pursuant  to  leave, 

Argnment.  O'Malley  and  Wells  now  showed  cause. — The  words  of  imme- 

moriality  in  this  indictment  are  mere  surplusage.  The  observations 
of  Lord  Denman,  C.  J.,  and  Coleridge,  J.,  in  the  case  of  B.  v.  The 
Marchioness  of  Downshire  (4  A.  &  E.  232),  apply  to  cases  in  which 
the  allegation  of  immemoriality  is  necessary  in  order  to  show  any 
liability,  as  in  the  case  of  jB.  v.  The  Tithing  of  Westmark  (2  M.  & 
Rob.  305.  In  this  case,  the  allegation  of  a  highway  in  the  parish 
shows  a  duty  to  repair  in  the  defendant,  and  the  allegation  of 
immemoriality  may  be  struck  out  without  vitiating  the  indictment; 
so  that  the  rule  in  Williams  v.  Allanson  (2  East,  452),  which  is 
confirmed  by  the  case  of  The  Attomey-Oeneral  v.  Olarh  (12  M.  & 
W.  640),  applies. 

Prendergast,  and    Keane,    contra.*   The  existence  of  a  high- 
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way,  and  its  immemoriality^  constitute  the  ayerment.     [Wight-        Reg. 
MAN,  J. — To  traverse  the  immemoriality  averred  would  raise  a  ^• 

false  issue.]     The  prosecutor  is  bound  by  the  description  he  has         «,p 
selected.     It  is  not  necessary  to  prove  the  termini;  yet  if  they   Turwkston. 
be  alleged,  they  must  be  proved  as  alleged :  {R,  v.  St.  Weonardsj        {^ 
6  C.  &  P.  582;  1  Eussell  on  Crimes,  334;  R,  v.  Marchioness  of      ^  — 
Bovmshire.)     The  prosecutor  has  no  right  to  insert  an  allegation  /^^ftw^Tor 
which  may  mislead  the  defendants;  on  the  issue  highway  or  no    non-r^air. 
highway,  he  says,  this  is  an  immemorial  highway,  and,  if  the  other 
side  be  right,  the  defendants  ought  nevertheless  to  prepare  them- 
selves for  disproving  a  highway  by  dedication  under  the  5  &  6 
Will.  4,  c.  50.     Then,  if  the  words  "  from  the  time  whereof  the 
memory  of  man  runneth  not  to  the  contrary  '^  be  struck  out  of  the 
indictment,  there  will  not  be  any  positive  averment  that  the  road 
became  a  public  highway  at  any  time  earlier  than  just  before  the 
finding  of  the  indictment ;   the  existence  of  a  highway  must  be 
averred  with  time  and  place,  before  the  fe,ct  of  its  being  out  of 
repair  can  be  properly  averred ;  strike  out  from  this  indictment  the 
averment  of  mimemoriality,  and  the  existence  of  this  road  as  a 
highway  at  the  time  when  it  is  therein  alleged  that  the  offence 
was  committed,  will  not  appear.     The  averment  of  immemoriality 
covers  every  part  of  the  period  of  legal  memory ;  the  period  indi- 
cated by  the  words  ''  was  and  yet  is,**  may  leave  a  gap  during 
which  the  road  was  not  a  highway,  and  that  may  be  the  period  to 
which  the  allegation  of  non-repair  applies. 

Coleridge,  J. — I  think  that  this  rule  must  be  discharged.  Jadgment. 
Immemoriality  is  not  matter  of  description,  nor  a  test  of  liability  in 
this  case ;  if  it  were,  I  agree  that  it  ought  to  appear,  and  be  proved. 
The  liability  in  this  case  arises  the  moment  the  road  becomes  a 
highway;  no  matter  how.  The  other  point  has  not  been  made 
out ;  for,  though  the  averment  of  immemoriality  were  to  be  struck 
out,  it  would  still  appear  that  part  of  the  same  high  road  which,  in 
the  commencement,  ''was  and  yet  is,"  on  the  1st  of  January,  in 
the  12th  year  of  the  Queen,  "was  and  yet  is  "  out  of  repair.  So 
that  a  date  anterior  to  the  finding  of  the  inquisition,  is  averred  of 
the  existence  of  the  road. 

WiGHTMAN,  J. — I  am  of  the  same  opinion.  The  allegation  of 
immemoriality  is  no  part  of  the  description  of  the  highway ;  and 
the  gist  of  the  indictment  is,  that  the  part  described  is  a  highway, 
and  out  of  repair.  In  R,  v.  Marchioness  of  Downshire,  the  descrip- 
tion of  the  highway  itself  was  involved :  in  this  case  the  description 
is  from  point  to  point ;  the  rest  is  surplusage.  I  think  the  allega- 
tion sufficient  for  the  present  purpose. 

Erle,  J. — It  is  necessary  to  show  a  duty  to  repair.  That  is 
done,  in  the  case  of  a  parish,  by  alleging  a  highway,  and  that  it  is 
out  of  repair ;  how  it  became  a  highway,  whether  its  origin  was 
under  the  statute  of  5  &  6  Will.  4,  or  in  any  other  way,  is  quite 
immaterial. 

Rule  discharged. 
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COURT  OF  QUEEN'S  BENCH. 
November  21,  1850. 

ReQ.  v.  BLAEBMOBB.(a) 

Reference  of  indictment  for  not  repairing  a  highway — Legality  of — Costs — 

SlattLte  6^6  Will  4,  c.  50,  8.  98. 

When  the  suhject'-matter  of  an  indictment  of  a  public  nature  was  referred  before 

trial,  and  it  was  agreed  that  a  verdict  in  conformity  with  the  award  should 

be  entered  on  the  application  of  either  party : 
Held,  that  the  indictment  itself  was  virtuallg  referred;  that  the  reference  vms 

illegal;  and  that  an  attachment  Jor  not  paying  the  costs  directed  to  be  paid 

by  the  award  ought  not  to  issue, 

A  RULE  nisi  had  been  obtained,  calling  upon  the  defendant 
to  show  cause  why  an  attachment  should  not  issue  against 
him  for  nonpayment  of  costs,  pursuant  to  the  Master's  allocatur. 
This  was  an  indictment  for  not  repairing  a  public  highway,  in  the 
parish  of  St.  Chad's,  in  Stafford,  alleging  the  defendant  to  be 
liable,  ratione  tenurce.  The  indictment  was  removed  into  this  court 
by  certiorarij  and  before  the  trial  it  was  agreed  between  the  pro- 
secutor and  the  defendant,  that  the  subject-matter  of  the  indict- 
ment should  be  referred,  with  power  to  the  arbitrator  to  certify 
to  a  judge  at  Nisi  Prius,  that  a  verdict  in  conformity  with  his 
award  might  be  entered  at  the  assizes,  on  the  application  of  either 
party,  and  that  no  advantage  should  be  taken  by  either  party  by 
reason  of  the  record  not  having  been  entered,  and  the  trial  not 
having  been  proceeded  with.  The  arbitrator  awarded  that  the 
defendant  was  liable,  that  his  defence  was  frivolous  and  vexatious, 
and  that  the  prosecutor  should  be  at  liberty  to  enter  a  verdict  of 
guilty.  This  was  done ;  and  the  prosecutor  proceeded  to  tax  his 
costs,  notwithstanding  notice  to  the  contrary,  and  an  allocatur  for 
79Z.,  which  included  the  costs  of  the  reference  and  the  award,  was 
ultimately  given. 

Whateley  now  showed  cause. — First,  the  reference  was  illegal,  for 
the  indictment  related  to  a  public  grievance,  and  there  was,  in 
fact,  a  reference  of  the  indictment,  because  it  was  agreed  that  a 
verdict  should  be  entered  in  accordance  with  the  result  of  the 
award :  {Keir  v.  Leman,  6  Q.  B.  321 ;  jB.  v.  Bardell,  5  A.  &  E.  619  ; 
R.  V.  Hardy,  19  L.  J.  196,  Q.  B.) 

(a)  Reported  bj  A.  BrmjESTON,  Esq.,  Borruiter-at-LAw. 
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[Several  other  objections  were  taken^  but  the  decision  of  the        Bko. 
court  renders  it  unnecessary  to  state  them.]  «      ^' 

Bramwell,  contdl. — This  reference  was  lawful.     It  contemplated        — 
and  avoided  all  the  difficulties  that  arose  in  the  case  of  R.  v.  Hardy.        ^^• 
It  refers  to  the  subject-matter  only  of  an  indictment^  and  there    a^grtfu^  of 
was  no  absolute  stipulation  that  a  verdict  should  be  entered,  at   wdiamtnu  to 
least  without  permission  of  the  court.     AU  the  powers  of  the  arbi-    «*»*«^'*' 
trator  were  to  be  exercised  before  verdict. 

LoBD  Campbell,  C.  J. — They  were  to  operate  on  the  verdict. 

WiGHTMAN,  J. — In  B.  V.  Hardy  the  indictments  were  com- 
pletely disposed  of  by  verdicts  of  not  guilty. 

Lord  Campbell,  C.J. -The  first  objection  is  &tal;  though 
we  yield  to  it  with  regret,  for  it  is  a  most  ung^racious  one.  '  The 
reference  took  place  in  good  faith,  but  the  submission  clearly 
includes  the  indictment  as  well  as  the  subject-matter  of  it.  The 
case  of  Keir  v.  Lemav,  shows  that  if  the  subject-matter  of  the 
award  cannot  be  enforced  by  action,  the  award  cannot  be  enforced 
by  attachment.  Adopting  this  criterion,  we  have  to  inquire 
whether  the  subject-matter  of  the  indictment  could  be  the  ground 
of  a  civil  action.  It  is  clear  that  it  could  not,  for  the  subject- 
matter  was  the  neglect  to  repair  a  public  highway,  which  is  a 
public  grievance,  to  remedy  which  a  civil  action  would  not  lie. 
The  rule,  therefore,  must  be  discharged. 

Coleridge,  J.,  Wightman,  J.,  and  Ebls,  J.  concurred. 

Rule  discharged. 


COURT  OP  QUEEN'S  BENCH. 

November  %\,  1850. 
Beg.  v.  Barton,  (a) 

Criminal  information  against  a  magistrate — Misconduct  in  office. 

Misconduct  in  his  office  may  render  a  magistrate  amenable  to  a  criminal 
information,  though  he  be  not  actuated  by  motives  of  pecuniaiy  interest  or 
personal  malice — <is,  if  he  gives  way  to  passion  so  as  clearly  to  interfere 
with  the  due  administration  of  justice;  but  a  mere  display  of  ilUhumcur,  or 
an  error  of  judgment^  such  as  the  omission  to  administer  an  oath  or  to  give 
a  caution  to  a  dying  man  before  taking  his  examination,  will  not  induce  the 
court  to  interfere. 

A  RULE  nisi  had  been  obtained,  calling  upon  the  defendant,  a 
Lincolnshire  magistrate,  to  show  cause  why  a  criminal  infor- 
mation should  not  be  filed  against  him  for  misconduct  in  his  office. 

(a)  Reported  bj  A.  Bim^vrosi,  Esq^  Bart btor^t •Lew. 
VOL.   IV.  A  A 
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Judgment. 


The  a£Sdayits  disclosed  the  exhibition  of  considerable  ill-feeling 
between  the  defendant  and  Mr.  Graybnm,  the  magistrate's  clerk, 
at  the  bed-side  of  one  Thompson,  whose  evidence  the  magistrate 
had  attended  \o  take  upon  a  charge  of  cutting  and  woanding. 
Thompson  had  been  dangerously  wounded  by  a  man  named  Saun- 
derson,  and  was  on  his  death-bed  when  the  defendant  took  his 
examination ;  but  no  oath  was  administered  to  him,  nor  any  cau- 
tion given  that  he  was  in  a  dying  state ;  and  Thompson  becoming 
worse,  the  examination  was  never  completed.  Any  further  state- 
ment of  the  facts  is  deemed  unnecessary,  as  the  case  is  only 
valuable  for  the  principles  stated  in  the  judgment  of  the  court. 

Sir  F.  Theaiger  and  Willmore  showed  cause. 

M.  D.  Hill,  contrd.. 

Lord  Campbell,  G.  J. — I  am  of  opinion  that  this  rule  should  be 
discharged.  No  doubt  my  brother  Patteson  did  well  in  granting 
it.  A.  magistrate  is  properly  answerable  to  a  criminal  charge  for 
misconduct  in  his  office,  though  in  such  misconduct  he  may  not  be 
actuated  by  any  motive  of  pecuniary  interest,  and  though  he  may 
not  mean  maliciously  to  injure  any  individual.  If  he  gives  way 
to  passion,  if  in  doing  anything  connected  with  the  administration 
of  justice  he  is  guilty  of  any  impropriety  of  demeanour  so  as  to 
affect  the  due  discharge  of  his  duties,  this  court  may  direct  that 
the  case  against  him  shall  be  laid  before  a  lury.  It  was  a  feelins^ 
that  somediing  of  this  kind  had  occarred  w4h  induced  my  biother 
Patteson  to  grant  the  rule.  He  did  not  grant  it  merely  because 
there  had  been  a  foolish  display  of  feeling  among  these  parties. 
He  may  have  supposed  that  the  affidavits  offered  prima  facie  proof 
that  the  defendant  did  give  way  to  his  bad  passions  in  his  conduct 
in  this  case,  and  that  through  his  doing  so,  though  he  was  not 
actuated  by  pecuniary  motives,  justice  could  not  be  done  in  the 
case.  That  being  so,  the  object  for  which  the  rule  was  granted 
has  been  answered.  Though  I  do  not  say  that  the  defendant  con- 
ducted himself  throughout  with  great  propriety,  for  I  think  he 
would  have  done  better  when  he  came  to  the  house  to  take  the 
examination,  to  say  nothing  about  his  disappointment  or  chagrin 
at  being  kept  waiting ;  still  we  must  consider  that  the  appointment 
had  been  in  fact  first  broken  in  the  morning  and  the  second  time 
in  the  afternoon,  and  that  the  defendant  had  on  the  latter  occasion 
been  compelled  to  wait  twenty -five  minutes.  And  when  we  recol- 
lect these  things,  I  think  we  cannot  say  that  he  behaved  with  very 
great  impropriety  in  remonstrating  upon  the  subject  with  the 
magistrate's  clerk.  The  clerk,  in  the  most  unbecoming  manner, 
said  that  this  remonstrance  all  arose  out  of  private  pique.  Now, 
therefore,  though  I  cannot  say  that  the  defendant  acted  with  the 
greatest  propriety,  I  do  not  say  that  he  gave  way  to  passion  in  a 
manner  which  renders  him  amenable  to  the  criminal  jurisdiction  of 
this  court.  Then  I  ask  myself  whether  justice  was  defeated  by 
this  impropriety  of  the  defendant's  conduct,  such  as  it  was,  and  in 
answer  I  cannot  say  that  I  think  it  was,  for  the  examination  was 
conducted  in  the  way  that  Graybum  suggested,  and  questions 
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were  put  in  examination  as  long  as  tlie  man  was  capable  of  the        Reo. 
efEort  of  answering  them.     I  see  no  reason  for  supposing  that  this  *'• 

altercation  between  the  defendant  and  Qrayburn  at  all  affected        — 
the  examination,  or  that  justice  in  any  way  suffered  from  it.     I        ^^^^- 
am  therefore  of  opinion  that  this  rule  for  a  criminal  information      Criminal 
against  the  defendant  must  be  discharged.     With  respect  to  the    information 
charge  against   the   defendant  that   he   had   omitted  to  caution    J^^^^at^g 
Thompson  as  to  the  statement  he  was  makings  and  likewise  that 
he  omitted  to  administer  an  oath,  these  are  only  errors  of  judg- 
ment, and  for  errors  of  judgment  in  magistrates  this  court  will  not 
interfere  in  this  way.     I  cannot  shut  my  eyes  to  the  discovery  that 
it  is  not  Saunderson  but  Gray  burn  who  is  the  mover  of  this  rule. 
I  think  that  Grraybum  has  conducted  himself  with  great  impro- 
priety in  the  manner  in  which  this  application  is  presented  to  the 
court,  seeking  for  an  opportunity  to  impute  motives  of  animosity 
for  the  conduct  of  the  defendant.     Thus,  in  his  affidavit,  he  says 
that  he  believes  the  defendant  had  not  on  the  20th  of  August  had 
any  pretence  to  instigate  him  to  an  attack  on  the  deponent  (Gray- 
bume),  except  the  gratification  of  an  unrestrained  vindictiveness 
and  disposition  to  injure  him,  in  which  he  believes  the  defendant 
always  to  have  indulged.     Now  here  is  a  charge  against  the  defen- 
dant's character  and  general  conduct,  which  seems  to  me  to  show 
that  this  application  is  not  made  in  good  faith  as  a  means  of  cor- 
recting errors  of  magisterial  conduct,  but  has  been  made  with  the 
view  of  gratifying  a  personal  ill-feeling.     I  am  therefore  of  opinion 
that  the  rule  should  be  discharged  with  costs. 

CoLEBiDOB,  J. — It  was  Said  in  the  course  of  the  argument  that  P"*"*- 
if  a  magistrate,  while  in  execution  of  his  office,  should  suffer  him- 
self to  &11  so  under  the  dominion  of  passion  as  to  impede  public 
{'ustice,  the  court  would  grant  a  rule  for  an  information  against 
dm,  even  though  malafdes  should  not  be  attributable  to  him.  I 
do  not  deny  that  the  law  may  be  so,  but  I  do  not  recollect  any 
instance  of  such  a  case.  If,  however,  the  rule  is  to  go  for  a  mere 
yielding  to  human  infirmity,  the  case  should  be  strong  in  itself,  and 
such  as  to  leave  no  doubt  in  the  mind  of  the  court.  Now  the  affi- 
davit of  Mr.  Graybum  falls  far  short  of  either  requisite,  and  with 
that  I  have  said  enough  to  dispose  of  the  matter.  On  looking  at 
the  other  affidavits,  however,  I  say  that  Mr.  Barton's  misconduct, 
for  some  misconduct  on  his  part  I  think  there  was,  was  so  slight, 
while,  on  the  other  hand,  Mr.  Graybum's  misconduct  and  his 
motive  in  instituting  this  inquiry,  are  so  much  to  be  condemned, 
that  this  rule  ought  to  be  discharged  with  costs. 

WiQHTiiAN,  J.,  and  Ebue,  J.,  concurred. 

Sir  P,  Thesiger. — Then  the  rule  will  be  discharged  with  costs, 
to  be  paid  by  Graybum. 

LoBD  Campbell,  C.  J.  —  The  court  discharges  the  rule 
generally.  If  Mr.  Saunderson  is  called  on  for  the  costs,  he  may 
adopt  such  steps  with  respect  to  any  other  party  as  he  may  be 
advised.  Rule  discharged  with  costs, 

A  a2 
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COURT  OP  CRIMINAL  APPEAL. 

November  26,  1850. 

(Before  Lobd  Campbell,  C.  J.,  Pabeb,  B.,  Aldebsoh,  B., 

Cbbsswsll,  J.,  and  Eblb,  J.) 

Reg.  v.  Dayid  Williams,  (a) 

Forgery  ^^  Indictment '■■■^  Description  of  instrument — Warrant,  order,   and 

request 

If  an  indictment  for  forgery  sets  out  the  forged  instrument  in  hcec  verhog 
describing  it  as  a  warrant,  order,  and  request  for  the  delivery  of  goods, 
it  is  not  necessary,  in  order  to  sustain  the  ituUctment,  that  the  instru' 
ment  should  answer  aU  the  terms  of  thai  description, 

THE  prisoner  was  convicted  at  the  Cheslure  Spring  Assizes 
before  W.  N.  "Welsby,  Esq.,  sitting  for  Williams,  J.,  of 
attering  a  forged  warrant,  order,  and  reqnest,  for  the  delivery  of 
goods.  The  instrament,  which  was  set  out  in  some  coonts  of  the 
indictment,  was  as  follows : 

''  Sidney'Street,  22nd  December ^  1849. 
''Mr.  Beavan. 

'^  Sir, — Please  to  send  by  bearer  a  quantity  of  basket  nails  and 
clasps  for  ''  E.  Lloyd." 

Case.  The  prisoner  had  been  employed  by  Mr.  Lloyd,  who  was  a  cus- 

tomer of  Beavan^s,  to  sell  various  things  upon  commission,  and  had 
frequently  been  to  Beavan's  shop  in  company  with  his  employer. 
At  the  tidal  it  was  contended  that  the  instrument  set  out  in  the 
indictment  was  simply  a  request  for  the  delivery  of  goods,  and 
therefore  did  not  support  the  averment  that  it  was  a  warrant,  order, 
and  request.     In  support  of  this  view  the  case  of  Reg.  v.  Mary 
Williams  (2  0.  &  K.  51)  was  cited. 
Mr.  Welsby  reserved  the  following  questions  for  the  considera- 
Arf^nment  for    tion  of  the  court.     Ist.  Is  the  instrument  a  warrant,  order,  and 
piiaoDer.  request.     2nd.  Is  it  necessary  that  it  should  be  all  three  to  support 

the  indictment. 

ApHl  27,  1850. 

M'Intyre  for  the  prisoner.  The  indictment  describes  the  forged 
instrument  as  a  warrant,  order,  and  request.  It  was  clearly  not 
an  order,  because  there  was  no  authority  to  order;  and,  in  order 

(a)  Reported  bj  A.  Bittlbstoh,  Esq.,  BarriBter-at-Law. 
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to  support  tlie  indictment  it  oaght  to  liave  been  a  warranty  an       Rbo. 
order,  and  a  request.     [Parke,  B. — This  would  be  a  warrant  as       .^  ''• 
soon  as  the  TOods  were  delivered.     Crbsswbll,  J. — If  it  purports     wiLLiAMt. 
to  be  an  order,  I  apprehend  it  is  not  necessary  that  there  should 
be  authority.     Lobd  Campbell,  C.  J. — Suppose  the  words  were        1^' 
"  I  order.'*]    That  would  not  make  the  instrument  an  order  unless     Forgny^ 
the  relation  between  the  parties  was  such  as  to  entitle  one  to  order  ^JJ^nJ^JJ^J*'^ 
the  other:  (B.  v.  Newton^  2  Mood.  C.  0.  59.)     A  cheque  would 
answer  all  the  three  terms  of  description.     In  Reg.  v.  Crowther 
(5  Car.  and  P.  316) ;  and  in  Reg.  v.  Oilchrist  (Car.  &  M.  224,  232) 
the  instruments  were  held  to  be  both  warrants  and  orders,  and  so 
answered  the  description  given  of  them  in  the  indictment ;  but  if 
the  instrument  answers  one  term  of  description  only,  there  is  a  fatal 
variance  between  the  averment  and  the  proof,  according  to  the 
case  of  Reg.  v.  Williams  (2  Car.  and  Kir.  51 )  (6)     [Pabkb,  B.t-K  . 
the  indictment  had  alleged  a  forgery  of  one  order,  one  warrant,  p^JJ^" 
and  one  request,  that  would  have  done,  subject  to  the  discretionary 
power  of  the  judge,  to  call  upon  the  prosecutor  to  elect ;  but  here 
you  say  it  is  all  matter  of  description.     Eblb,  J. — But  the  instru* 
ment  was  set  out  in  some  of  the  counts.     Lobd  Campbbll,  C.  J. 
•—Then  in  those  counts  the  charge  is  of  forging  the  very  instru- 
ment set  out.]     In  that  view  of  the  case  the  objection  would  be  in 
arrest  of  judgment,  because  it  alleges  that  the  defendant  forged  a 
certain  warrant,  order,  and  request,  in  the  words  and  figures  fol- 
lowing; and  then  the  instrument  set  out  is  not  a  warrant,  order, 
and  request.     [Pabkb,  B. — ^You  say  that  the  indictment  alleges 
that  the  instrument  set   out  in  terms  is  a  warrant,  order,  and 
request,  and  that  upon  the  face  of  it  appears  not  to  be  a  warrant, 
order,  and  request.] 

Lobd  Camfbbll,  C.  J. — We  will  look  at  the  indictment. 

No  counsel  appeared  on  the  part  of  the  prosecution. 

Our.  adv.  vulL 
November,  26,  1850. 

Lobd  Campbell,  C.  J.— We  conjectured  that  an  inspection  of  Judgment. 
the  indictment  would  remove  all  doubt  in  this  case,  and  so  it  has 
turned  out.    It  appears  that  the  instrument  is  in  several  counts  set 
out  in  hcec  verlni,  and  therefore  there  is  no  doubt  that  the  convic- 
tion is  good. 

Aldebson,  B. — That  which  was  set  out  as  the  forged  instru- 
ment was  clearly  proved. 

Conviction  affirmed, 

(b)  In  Reg.  ▼.  CkarrtHe  (8  Cox  C.  G.  503),  Dawunn  tmieyi  curUe^  mentioned  that  Crew- 
woU,  J.,  in  a  raUeqnent  caue,  had  deelinod  to  act  upon  the  auihoritj  of  Reg.  t.  Williamt. 
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COURT    OF    CRIMINAL    APPEAL. 

November  20  and  26,  1850. 

(Before  Pollock,  C.  B.,  Wiqhtman,  J.,  Williams,  J.,  Talfourd,  J., 

and  Martin,  B.) 

Req.  v.  Georqe  Dadson.  (a) 

Shooting — Justification — Apprehension  of  offender — Felony  or  misdemeanor, 

A,,  a  constable f  was  set  to  watch  a  copse,  from  which  wood  had  been  stolen. 
He  saw  B.  coming  from  the  copse  carrying  wood,  which  he  had  stolen,  and 
having  no  other  means  of  apprehending  him,  shot  at  and  wounded  him,  B, 
had  been  previously  convicted  several  times  of  stealing  ufocd,  so  that  he  was 
in  fact  committing  a  felony  when  wounded;  but  A.  had  no  knowledge  of 
those  previous  convictions. 

Held,  that  A,  was  guilty  of  shooting  at  B.  with  intent  to  do  him  grievous 
bodily  harm. 

THE  prisoner  was  tried  and  convicted  before  Erie,  J.,  at  the 
last  Maidstone  Assizes,  but  the  learned  judge  entertaining 
gome  doubt  as  to  the  propriety  of  the  conviction,  reserving  the  fol- 
lowing case : — 
c»*«-  George  Dadson  was  indicted  for  shooting  at  William  Waters, 

with  intent  to  do  him  grievous  bodily  harm.  It  appeared  that  he, 
being  a  constable,  was  employed  to  guard  a  copse,  from  which 
wood  had  been  stolen,  and  lor  this  purpose  carried  a  loaded  gun. 
From  this  copse  he  saw  the  prosecutor  come  out,  carrying  wood, 
which  he  was  stealing,  and  called  to  him  to  stop.  The  prosecutor 
ran  away,  and  the  prisoner,  having  no  other  means  of  bringing 
him  to  justice,  fired,  and  wounded  him  in  the  leg.  These  were 
the  facts  on  which  the  prisoner  acted.  It  was  alleged  in  addition 
that  Waters  was  actually  committing  a  felony,  he  having  been 
before  convicted  repeatedly  of  stealing  wood,  but  these  convictions 
were  unknown  to  the  prisoner,  nor  was  there  any  reason  for  sup- 
posing that  he  knew  the  difference  between  the  rules  of  law  relating 
to  felony  and  those  relating  to  less  ofEences.  I  told  the  jury  that 
shooting  with  intent  to  wound  amounted  to  the  felony  charged, 
unless  from  other  facts  there  was  a  justification;  and  that  neither 
the  belief  of  the  prisoner  that  it  was  his  duty  to  fire  if  he  could 
not  otherwise  apprehend  the  prosecutor,  nor  the  alleged  felony,  it 
being  unknown  to  him,  constituted  such  justification.     Upon  this 

(a)  Reported  bj  A.  Bittlestom,  Esq.,  Barrister-«t*Law. 
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the  prisoner  was  convicted  of  felony,  and  let  out  on  his  recogni-  Reo. 

zances  to  come  np  for  judgment,  if  required.     I  have  to  request  ^  *'• 

the  opinion  of  the  judges  whether  this  conviction  was  right.  Dadson. 

[This  case  stood  for  argument  on  Wednesday,  November  20,  — 

but  no  counsel  were  instructed.     For  the  legal  distinction  adverted  _^' 

to  in  the  case  with  regard  to  the  apprehension  of  felons  and  mis-  Shooting^ 

demeanants  only,  see  1  Hale,  481;  4  Bl.  Com.  179;  Fost.  271;  l^^'^* 

B.  V.  Smith  (1  Russ.  on  Cr.  546.)]  "^  ^ 

Cur.  adv.  vult. 
Judgment — November  26. 

Pollock,  C.  B.,  delivered  the  judgment  of  the  court.  (After  Judgment. 
stating  the  facts  as  above) — We  are  all  of  opinion  that  the  convic- 
tion is  right.  The  prosecutor  not  having  committed  a  felony  known 
to  the  prisoner  at  the  time  when  he  fired,  the  latter  was  not  justified 
in  firing  at  the  prosecutor ;  and  having  no  justifiable  cause,  he 
was  guilty  of  shooting  at  the  prosecutor  with  intent  to  do  him 
grievous  bodily  harm,  and  the  conviction  is  right. 

Oonvictian  affirmed. 


CENTRAL    CRIMINAL    COURT    AND    COURT    OF 

CRIMINAL    APPEAL. 

Rso.  V.  Fadebman  and  two  others. (a) 

4 

April  27,  and  May  8,  1850. 

11  ^  12  Vict.  e.  7S^Cou7't  of  Criminal  Appeal — Jurisdiction  of  court — 
Qiustiona  raised  by  demurrer — Forgery — 1  Will.  4,  c.  66,  e.  19 — Indict- 
ment— 2  4r  3  Will.  4,  c.  123,  s.  3 — Demurrer — Judgment, 

The  Court  of  Criminal  Appeal,  under  11  ^  12  Vict.  c.  78,  has  no  jurisdiC" 

turn  to  decide  questions  raised  by  demurrer. 
Where  one    of  several  prisoners  included   in  an  indictment  upon  being 

arrainged  has  demurred  to  the  indictmefit,  the  court  tcill  not  allow  tJie 

demurrer  to  be  argued  until  the  rest  of  the  prisoners  have  pleaded  or 

demurred. 
Upon  an  indictment  under  the  1  Will.  4,  c.  66,  s.  19,  for  engraving  on  a 

plate  several  parts  of  a  foreign  promissory  note,  it  w  not  necessaiy  that 

the  profiiissory  note  itself,  of  which  they  are  alleged  to  be  parts,  should  be 

set  out. 

(a)  Reported  bj  B.  C.  Robinbok,  Esq.,  Barrister-at-Lftw. 
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Fai>krmax 
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1850. 


Indictment. 


The2  4rS  Will.  4,  c.  128,  a.  8,  docB  not  apply  to  engramng;  and  counts, 
thereforey  for  forgery,  which  described  certain  parts  of  an  engraved  plate 
as  they  would  he  described  in  simple  larceny,  were  held  bad. 

A  general  demurrer  to  an  indictment  confesses  the  subject  matter  of  iU  ond 
judgment  against  a  defendant  on  such  a  demurrer  is  finaL 

THE  prisoners  were  arraigiied  before  Mr.  Jastice  Williams  at 
the  February  session  of  the  Central  Criminal  Court  npon 
the  following  indictment : — 

Central  Criminal  Court,   \    The  jurors  for  our  Lady  the  Queen, 
to  wit.  J        npon  their  oath  present,  that  before 

and  at  the  time  of  the  committing  of  the  felony  and  offence 
hereinafter  next  mentioned,  and  from  thence  hitherto  divers  foreign 
undertakings  for  payment  of  money  of  a  certain  foreign  state,  that 
is  to  say,  of  the  Empire  of  Russia,  were  made,  issued,  negotiated, 
and  circulated  in  the  said  empire,  and  the  said  undertakings  for 
payment  of  money  were,  and  each  of  them  respectively  was, 
during  all  the  time  aforesaid,  made,  issued,  negotiated,  and  circu- 
lated for  the  payment  of  a  certain  amount  of  foreign  money,  that 
is  to  say,  for  the  payment  of  ten  pieces  of  foreign  coin  called 
roubles,  the  said  pieces  of  coin  during  all  the  time  aforesaid  being 
lawfully  current  in  the  empire  aforesaid,  and  during  all  the  time 
aforesaid  being  of  great  value,  to  wit,  of  the  value  in  English 
money  of  one  pound  ten  shillings  and  tenpence.  And  the  jurors 
aforesaid,  npon  their  oath  aforesaid,  do  further  present,  that 
Sodaick  Faderman,  late  of  the  parish  of  Saint  Botolph-without- 
Aldgate,  in  the  city  of  London,  labourer,  otherwise  called  Zadok 
Federman,  Saul  Laurio,  late  of  the  same  place,  labourer,  otherwise 
called  Saul  Aronsohn  and  Bernard  Grordon,  late  of  the  same  place, 
labourer,  well  knowing  the  premises,  and  whilst  the  said  under- 
takings were  current  in  the  said  Empire  as  aforesaid,  to  wit,  on 
the  7th  day  of  August,  in  the  year  of  our  Lord  1849,  with  force 
and  arms,  at  the  parish  aforesaid,  in  the  city  aforesaid,  and  within 
the  jurisdiction  of  the  said  court,  "wilfully,  knowingly,  feloniously, 
and  without  the  authority  of  the  said  state  did  engrave  and  make 
upon  four  several  plates  four  several  parts  of  an  undertaking  for 
payment  of  money  purporting  respectively  to  be  parts  of  one  of 
the  foreign  undertakings  for  payment  of  foreign  money  of  the 
said  foreign  state,  to  wit,  the  said  Empire  of  Russia,  so  made, 
issued,  negotiated,  and  circulated  in  the  said  empire  as  aforesaid, 
and  one  of  which  said  four  several  parts  of  an  undertaking  for 
payment  of  foreign  money,  so  engraven  and  made  upon  a  plate  as 
aforesaid,  is  as  follows,  that  is  to  say — 

[Here  wa^  engraved  a  fac^simHe  of  a  portion  of  the  plate.^ 
and  one  other  of  which  said  four  several  parts  of  an  undertaking 
for  payment  of  foreign  money  so  engraven  and  made  upon  one 
other  plate  as  aforesaid,  is  as  follows,  that  is  to  eay — 
[Engraving  of  another  portion  of  the  plate,  consisting  of  a  scroll 

and  wreath,  with  words  within  the  boi'der.^ 
and  which  said  la^st-mentioned  part  of  an  undertaking  for  payment 
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o{  foreign  money  bo  engraven  and  made  as  aforesaid^  when  trans-        Rbo. 
lated  into  the  English  language  is  as  follows,  that  is  to  say —  _  ^*^'^^^ 

^  1-^  AMD  UTHBKS. 

©  o  ,       

^  P  1850. 

_  O^  Juri§diefion-~^ 

S  g.  Demunrr^ 

3  ^  Forgery. 

§ 
03  OH 

d  --I 

and  one  other  of  which  said  several  parts  of  an  undertaking  for 
payment  of  foreign  money  so  engraven  and  made  upon  one  other 
plate  as  aforesaid,  is  as  follows,  that  is  to  say — 

[A  fac-mmile  of  the  undertaking  itself  in  the  Russian  language."] 
and  which  said  last-mentioned  part  of  an  undertaking  for  payment 
of  foreign  money  so  engraven  and  made  as  aforesaid,  when  trans- 
lated into  the  English  language  is  as  follows,  that  is  to  say — 

10  10 

% 

J^  ^  Indictment. 

Imperial 
Credit  Note. 

On  presentation  of  this  note,  immediately  is  given  out 
of  the  Exchange  Cashes  of  the  Office  of  Credit  Notes, 
Ten  Roubles  in  Silver  or  Gold  Coin. 

Managing  Director Khaltshinset. 

Director    San  Laurknt. 

Cashier Ksln. 

No.  X.  No. 

and  one  other  of  which  said  several  parts  of  an  undertaking  for 
payment  of  foreign  money  so  engraven  and  made  upon  one  other 
plate  as  aforesaid,  is  as  follows,  that  is  to  say — [Engraving  of 
another  portion  of  the  note]  and  which  said  last-mentioned  part  of 
an  undertaking  for  payment  of  foreign  money  so  engraven  and 
made  as  aforesaid,  when  translated  into  the  English  language  is  as 
follows,  that  is  to  say — 

Extract  of  thi  Supbeub  Manifest  concbbnino 

Ckedit  Notes. 

"  1 .  The  imperial  credit  notes  are  secured  by  the  total  property 
of  the  empire,  and  by  the  instantaneous  exchange  at  all  times  for 
sounding  coin  out  of  the  pre-established  funds. 
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IndictmeDt* 


*'  1 .  The  imperial  credit  notes  .  •  •  .  by  the  total  property  of  the 
empire^  and  by  the  instantaneous  exchange  at  all  times  for  soond* 
ing  coin  out  of  the  pre-established  funds. 

"  1.  The  imperial  credit  notes  ....  by  the  total  property  of  the 
empire^  and  by  the  instantaneous  exchange  at  all  times  for  sound- 
'^'!!r^*^*?!*^  ing  coin  out  of  the  pre-established  funds. 

'*2.  To  credit  notes  currency  is  given  throughout  the  whole 
empire  the  same  as  to  silver  coin. 

''2.  To  credit  notes  currency  is  given  throughout  the  whole 
empire  the  same  as  to  silver  coin. 

*'2.  To.  credit  notes  currency  is  given  throughout  the  whole 
empire  the  same  as  to  silver  coin. 

''  3.  The  exchange  of  credit  notes  for  sounding  coin  is  effected 
at  the  exchange  cashes  established  in  both  capitals. 

"  3.  The  exchange  of  credit  notes  for  sounding  coin  is  effected 
at  the  exchange  cashes  established  in  both  capitals. 

'*  3.  The  exchange  of  credit  notes  for  sounding  coin  is  effected 
at  the  exchange  cashes  established  in  both  capitals. 

'^4.  For  facilitating  the  exchan^  of  credit  notes  for  small  sums 
in  the  government  districts^  the  district  exchequers  are  bound  to 
effect  the  same  to  every  presenter  to  the  sum  of  100  roubles  into 
one  hand. 

'^  4.  For  facilitating  the  exchange  of  credit  notes  for  small  sums 
in  the  government  districts^  the  district  exchequers  are  bound  to 
effect  the  same  to  every  presenter  to  the  sum  of  100  roubles  into 
one  hand. 

''  4.  For  facilitating  the  exchange  of  credit  notes  for  small  sums 
in  the  government  districts^  the  district  exchequers  are  bound  to 
effect  the  same  to  every  presenter  to  the  sum  of  100  roubles  into 
one  hand. 

^'  5.  The  taking  across  the  frontier  and  the  bringing  from  thence 
of  credit  notes  is  prohibited  by  the  existing  customs  regulations. 

^^  5.  The  taking  across  the  frontier  and  the  bringing  from  thence 
of  credit  notes  is  prohibited  by  the  existing  customs  regulations. 

'^  5.  The  taking  across  the  frontier  and  the  bringing  from  thence 
of  credit  notes  is  prohibited  by  the  existing  customs  regulations. 

'^  6.  The  forgery  of  credit  notes  subjects  the  guilty  to  the  punish- 
ment provided  by  the  laws. 

"  6.  The  forgery  of  credit  notes  subjects  the  guilty  to  the  punish- 
ment provided  by  the  laws. 

"  6.  The  forgery  of  credit  notes  subjects  the  guilty  to  the  punish- 
ment provided  by  the  laws^  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  'Lady  the 
Queen  her  crown  and  dignity.^' 

Second  Oount. — And  the  jurors  aforesaid^  upon  their  oath  afore- 
said, do  further  present  that  before  and  at  the  time  of  the  commit- 
ting of  the  felony  and  offence  hereinafter  next  mentioned,  and 
from  thence  hitherto,  divers  foreign  undertakings  for  payment 
of  money  of  one  Theodore  Khaltshinsky  and  one  San  Laurent, 
known  by  the  name  and  description  of  Director  San  Laurent,  and 
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one  Keln^  known  by  the  name  aud  description  of  Cashier       Bbo. 

Keln^  had  been  and  were  made^  issued^  negotiated^  and  circulated  ^' 

in  a  certain  foreign  state^  that  is  to  say,  the  Empire  of  Bassia.  And  ^^^  othbbs. 
the  jurors  aforesaid,  u|)on  their  oath  aforesaid,  do  further  present        — 

that  the  said  last-mentioned  undertakings  for  payment  of  money        * 

were  and  each  of  them  respectively  was  made,  issued,  negotiated,  ■^"^^*?^ 
and   circulated   by   the   said   Theodore   Khaltshinsky,  the   said    '^/^J^JJT" 

San  Laurent,  and  the  said Keln,  as  officers  in  the  service  of 

the  said  foreign  state,  for  the  payment  of  a  certain  amount  of 
foreign  money,  that  is  to  say,  for  the  payment  of  ten  pieces  of 
foreign  coin  called  roubles,  the  said  pieces  of  coin  during  all  the 
time  aforesaid  being  lawfully  current  in  the  foreign  country  afore* 
said,  and  the  said  pieces  of  foreign  coin  during  all  the  time  afore- 
said being  of  great  value,  to  wit,  of  the  value  in  English  money  of 
one  pound  ten  shillings  and  tenpence,  and  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present  that  the  said  Sodaick 
Faderman,  otherwise  called  Zadock  Federman,  the  said  Saul 
Laurio,  otherwise  called  Saul  Aronsohn,  and  the  said  Bernard 
Gordon,  well  knowing  the  premises  aforesaid,  afterwards,  and 
whilst  the  said  undertakings  were  so  current  as  aforesaid,  to  wit, 
on  the  day  and  year  aforesaid,  with  force  and  arms  at  the  parish 
aforesaid,  in  the  city  aforesaid,  and  within  the  jurisdiction  of  the 
said  court,  wilfully,  knowingly,  and  feloniously,  and  without  the 
authority   of    the    said    Theodore  EJialtshinsky,    the    said    San 

Laurent,  and  the  said Keln,  or  either  of  them,  did  engrave 

and  make  upon  four  several  other  plates  four  several  other  parts 
of  an  undertaking  for  payment  of  money,  purporting  respectively 
to  be  parts  of  one  of  the  said  undertakings  for  payment  of 
foreign   money  of    the  said  Theodore  Khaltshinsky,   the    said 

San  Laurent,  and  the  said Keln,  so  made  issued,  negotiated, 

and  circulated  in  the  said  empire  by  the  said  Theodore  Khalt- 
shinsky, the  said  San  Laurent,  and  the  said Keln,  as  afore- 
said, and  one  of  which  said  several  last-mentioned  parts  of  an 
undertaking  for  payment  of  money  so  engraven  and  made  upon 
one  of  the  said  last-mentioned  plates  as  last  aforesaid  is  as  follows, 
that  is  to  say  [same  as  engraving  in  Ist  count] ,  and  one  other  of 
which  said  four  several  last-mentioned  parts  of  an  undertaking  for 
payment  of  foreign  money  so  engraven  and  made  upon  one  other 
plate  as  aforesaid  is  as  follows,  that  is  to  say  [a«  in  let  count],  and 
which  said  last-mentioned  part  of  an  undertaking  for  payment  of 
foreign  money  so  engraven  and  made  as  aforesaid,  when  translated 
into  the  English  language,  is  as  follows,  that  is  to  say  [translation 
as  in  Ist  count],  and  one  other  of  which  said  several  last-mentioned 
parts  of  an  undertaking  for  payment  of  foreign  money  so  engraven 
and  made  upon  one  other  plate  as  aforesaid  is  as  follows,  that  is  to 
say  [as  in  1st  count],  and  which  said  last-mentioned  part  of  an 
undertaking  for  payment  of  foreign  money  so  engraven  and  made 
as  aforesaid,  when  translated  into  the  English  language,  is  as 
follows,  that  is  to  say  [translation  as  in  1  st  count] ,  and  one  other  of 
which  said  several  last-mentioced  parts  of  an  undertaking  for  pay- 
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Beo.  ment  of  foreign  money  so  engraven  and  made  upon  one  other 
plate  as  aforesaid  is  as  follows^  that  is  to  say  [as  in  iat  count],  and 
which  said  last-mentioned  part  of  an  undertaking  for  payment  of 
foreign  money  so  engraven  and  made  as  af oresaid^  when  translated 
into  the  English  language^  is  as  follows  that  is  to  say  [iransUUion 
Jwriidieiion^  qs  in  \8t  ooimt],  against  the  form  of  the  statute  in  such  case  made 
and  provided^  and  against  the  peace  of  our  Lady  the  Queen  her 
crown  and  dignity. 

Third  count, — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said^ do  farther  present  that  before  and  at  the  time  of  the  com- 
mitting the  felony  and  offence  hereinafter  next  mentioned^  and 
from  thence  hitherto^  divers  other  foreign  undertakings  for  pay- 
ment of  money  of  a  certain  foreign  prince^  that  is  to  say^  Nicolas^ 
during  all  the  time  aforesaid  Emperor  of  a  certain  foreign  country 
called  Russia^  were  made>  issued^  negotiated,  and  circulated  in  the 
said  foreign  country  by  the  said  foreign  prince,  and  that  the  said 
last-mentioned  undertakings  for  payment  of  money  were  and  each 
of  them  was  made,  issued,  negotiated,  and  circulated  by  the  said 
foreign  prince,  to  wit,  the  said  Nicolas  as  aforesaid,  for  payment  of 
a  certain  amount  of  foreign  money,  to  wit,  for  the  payment  of  ten 
pieces  of  foreign  coin  called  roubles,  the  said  pieces  of  coin  during 
all  the  time  aioresaid  being  lawfully  current  in  the  said  foreign 
country  as  aforesaid,  and  during  all  the  time  aforesaid  being  of 
great  value,  to  wit,  of  the  value  in  English  money  of  one  pound 
ten  shillings  and  tenpence.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that  the  said  Sodaick  Faderman, 
&c.,  the  said  Saul  Laurio,  &c.,  and  the  said  Bernard  Gt>rdon, 
well  knowing  the  premises  last  aforesaid,  afterwards,  and  whilst 
the  said  last-mentioned  undertakings  were  current  in  the  said 
foreign  country,  to  wit,  on  the  day  and  year  aforesaid,  with  force 
and  arms  at  the  parish  aforesaid,  in  the  city  aforesaid,  and  within 
the  jurisdiction  of  the  said  court,  wilfully,  knowingly,  and  felo- 
niously, and  without  the  authority  of  the  said  Nicolas,  did  engrave 
and  make  upon  four  several  other  plates  four  several  other  parts 
of  an  undertaking  for  payment  of  money,  purporting  respectively 
to  be  parts  of  one  of  the  undertakings  for  the  payment  of  mouey 
of  the  said  foreign  prince,  that  is  to  say,  the  ^aid  Nicolas,  so  made, 
issued,  negotiated,  and  circulated  in  the  said  foreign  country  by 
the  said  Nicolas  as  last  aforesaid,  and  one  of  which  said  several 
last-mentioned  parts  of  an  undertaking  for  payment  of  foreign 
money  so  engraven  and  made  upon  one  of  the  said  last-mentioned 
plates  as  last  aforesaid  is  as  follows,  that  is  to  say  [this  count  con* 
eludes  as  the  first  count]. 

The  4th,  5th,  and  6th  counts  were  the  same  as  the  first  three, 
except  that  the  instrument  was  described  as  a  promissory  note 
instead  of  an  undertaking. 

The  next  six  counts,  from  the  7th  to  the  12th,  were  the  same 
as  the  first  six,  except  that  they  omitted  the  inducement  altogether. 

The  counts  from  the  13th  to  the  24th  were  the  same  aa 
the  first  twelve,  except  that  the  translation  of  the  parts  of  the 
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undertaking  or  promissory  note  set  ont  varied  from  the  former       Rbg. 
translation.  •  „    *^- 

Twenty-fifth  Count. — ^And  the  jnrors  aforesaid^  npon  their  oath 
aforesaid,  do  farther  present  that  the  said  S.  F.,  otherwise  called 
Z.  F.,  the  said  S.  L.,  otherwise  called  S.  A.,  and  the  said  B.  G., 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  with  force  and  J-riMdiction— 
arms,  at  the  parish  aforesaid,  in  the  city  aforesaid,  and  within  the  "^/wlJir" 
jurisdiction  aforesaid,  felonionsly,  and  without  the  authority  of  a 
certain  foreign  state,  that  is  to  say,  of  the  Empire  of  Russia,  did 
engrave  and  make  npon  four  several  other  plates,  four  several 
other  parts  of  an  undertaking  for  the  payment  of  money,  purport- 
ing respectively  to  be  parts  of  an  undertaking  of  the  said  foreign 
state,  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  said  Lady  the  Queen,  her 
crown  and  dignity. 

Twenty-aixth  Count. — A.nd  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  farther  present  that  the  said  S.  F.,  otherwise  called 
Z.  F.,  the  said  S.  L.,  otherwise  called  S.  A.,  and  the  said  B.  O., 
aftei*wards,  to  wit,  on  the  day  and  year  aforesaid,  with  force  and 
arms,  at  the  par  ish  aforesaid,  in  the  city  aforesaid,  and  within  the 
jurisdiction  of  the  said  court,  feloniously  and  without  the  authority 
of  T.  K.,  S.  L.,  and  K.,  then  and  there  being  officers  in  the  service 
of  the  said  foreign  state,  that  is  to  say,  the  Empire  of  Russia,  or  of 
either  of  them,  did  engrave  and  make  upon  four  several  other 
plates,  four  several  other  parts  of  an  undertaking  for  payment  of 
money  purporting  to  be  parts  of  an  undertaking  of  the  said  T.  K.,  indictment 
the  said  S.  L.,  and  the  said  K.,  so  being  such  officers  as  aforesaid 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  said  L  idy  the  Queen,  her  crown  and 
dignity. 

Twenty-seventh  Count. — And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  said  S.  F.,  otherwise  called 
Z.  F.,  the  said  S.  L.,  otherwise  called  S.  A.,  and  the  said  B.  G., 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  with  force  and 
arms,  at  the  parish  aforesaid,  in  the  city  aforesaid,  and  within  the 
jurisdiction  of  the  said  court,  feloniously  and  without  the  authority 
of  a  certain  foreign  Prince,  that  is  to  say,  the  said  Nicholas,  then 
being  Emperor  of  a  certain  foreign  state  called  Russia,  did  engrave 
and  make  upon  four  several  other  plates,  four  several  other  parts  of 
an  undertaking  for  the  payment  of  money,  pni-porting  respectively 
to  be  parts  of  an  undertaking  of  the  said  foreign  Prince,  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  agaiust 
the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Twenty-eighth  to  thirtieth  Counts. — The  same  as  the  three  last, 
except  that  the  instrument  was  alleged  to  be  a  promissory  note 
instead  of  an  undertaking. 

The  case  came  on  at  the  February  Session  of  the  Central 
Criminal  Court,  before  Mr.  Justice  Williams,  when  the  prisoners 
demurred  to  the  indictment,  and  after  the  subject  had  been  discussed 
at  great  length,  the  learned  judge  suggested,  that  as  the  points 
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Rbo.       involved  were  of  great  importance  and  also  of  considerable  difficnlty^ 

P    ^'  it  would  be  more  satis&ctory  if  the  opinion  of  the  judges  of  the 

AHD  oTHBBa.  Court  of  Criminal  Appeal  could  be  ^ken^  although  there  was  a 

—         doubt  as  to  whether  a  question  raised  upon  demurrer  was  within 

'        the  scope  of  their  authority.     It  was  then  arranged  that  the  matter 

"^^rw!!^"  should  be  submitted  to  them^  and  the  following  case  was  sent 
"^T^JJ^  for  their  consideration. 

CASE. 

This  case  came  on  to  be  tried  before  me  at  the  Central  Criminal 
Courts  on  the  8th  February^  1850.  The  prisoners  were  indicted 
under  the  statute  of  1  Will.  4,  c.  66,  s.  19^  by  which  it  is  made  a 
felony  to  engrave^  &c.,  (without  authority)  ^  on  any  plate^  or  on  any 
wood^  stone^  or  other  material,  any  bill  of  exchange,  promissory 
note,  undertaking,  or  order  for  the  payment  of  money,  or  any  part 
of  an^  bill  of  exchange,  &c.,  of  any  foreign  prince  or  state ;  or 
knowingly  to  have  in  possession  any  plate,  &c.,  so  engraved,  or  to 
utter  or  knowingly  have  in  possession  any  paper  upon  which  any 
part  of  such  foreign  bill,  &c.,  shall  be  made  or  printed. 

The  counsel  for  the  prisoners  demurred  to  the  indictment,  and 
the  demurrer  having  been  argued,  I  gave  judgment  for  the  Crown, 
but  I  reserved  the  question  as  to  the  validity  of  the  indictment 
(a  copy  of  which  will  accompany  this  statement),  for  the  con- 
sideration of  this  court. 

A  copy  of  the  indictment  was  added. 


COURT  OF  CRIMINAL  APPEAL. 

May  8th. 

(Before  Lord  Campbell,  C.  J.,  Parks,  B.,  Aldeeson,  B., 

Cbesswell,  J.,  and  Ebls,  J.) 

ON  the  case  being  called  on 

Lord  Campbell,  C.  J.,  said — ^We  have  referred  to  the  act,  and 
are  all  of  opinion  that  we  have  no  power  to  review  a  judgment 
given  upon  demurrer.  The  prisoners  are  entitled  to  their  writ  of 
error,  which  they  might  be  deprived  of  if  we  were  to  assume  a 
jurisdiction  which  the  statute  does  not  give  us. 

Huddledon  (for  the  prisoner  Faderman). — On  the  trial  of  Re 
Harris,  subsequently  reported  in  19  L.  J.,  M.  C.  11, 1  was  refused 
permission  to  withdraw  a  plea  of  not  guilty,  that  I  might  demur  to 
the  indictment,  but  the  question  of  law  was  reserved  to  me.  It 
came  before  this  court,  and  it  was  suggested  that  the  court  could 
not  entertain  the  case  as  it  then  stood,  but  no  decision  was  come 
to,  and  Baron  Piatt  afterwards  altered  it  so  that  it  might  come  on 
as  a  matter  in  arrest  of  judgment. 

Parke,  B. — ^No  doubt  that  is  within  the  words  of  the  statute. 
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but  judgment  on  demurrer  is  not.     In  this  case  you  probably  tbink        Rko. 
your  objection  might  not  be  sustainable  in  arrest  of  judgment  and  ^' 

therefore  you  may  argue  that  we  are  bound  to  hear  the  matter 
discussed  upon  demurrer. 

Huddleaton. — I  called  the  learned  judge^s  attention  to  this  diffi- 
culty at  the  trial,  and  he  said  he  would  take  care  that,  if  he  gave  Juritdiction— 
judgment  for  the  Crown,  no  prejudice  should  arise  to  the  prisoners.    '^^"'^JST"' 
He  did  so  merely  for  the  purpose  of  getting  a  decision  of  this 
court  upon  the  question. 

Lord  Campbell. — If  no  judgment  was  given  for  the  Crown, 
how  can  we  entertain  the  question  at  all  ? 

Pabkb,  B. — We  can  only  take  the  case  as  it  stands,  and  the 
learned  judge  says  expressly  that  he  did  give  judgment  for  the 
Crown. 

AldbbsoNj  B. — You  seem  to  intimate  that  the  learned  judge 
meant  merely  to  ask  our  advice  as  to  how  he  should  act  under  the 
circumstances,  but  we  have  no  authority,  sitting  here  as  a  court,  to 
give  advice. 

LoBD  CufFBELL. — ^Whether  judgment  has  been  given  or  not, 
it  does  not  appear  to  us  that  we  have  power  to  interfere.  If  it  has 
been  given,  then  the  prisoners'  course  is  to  bring  a  writ  of  error 
should  the  indictment  be  wrong.  If  it  has  not  been  given,  then 
there  is  no  judgment  before  us  for  our  consideration.  But  as- 
suming, as  we  are  bound  to  do  from  the  case,  that  judgment  has  been 
pronounced,  it  is  open  for  you  to  argue  that  we  have  jurisdiction  to 
review  that  judgment. 

Aldebson,  B. — But  it  is  a  grave  question  for  you  to  consider  Jarisdietion  of 
whether  it  is  worth  your  while  to  satisfy  us  upon  this  point,  and  ^^^  *"^' 
thereby  take  away  from  the  prisoners  their  right  to  bring  a  writ 
of  error.     Because,  whatever  judgment  we  pronounce  here  is  a 
final  one. 

Parry  (for  another  of  the  prisoners).  —  The  argument  was 
interrupted  in  the  court  below  before  it  was  half  completed,  and  if 
it  is  to  be  taken  that  judgment  was  given  absolutely,  great  injustice 
will  be  done,  because  it  may  turn  out  that  judgment  upon  demurrer 
is  final.  But  for  the  arrangement  that  was  made,  I  should  probably 
have  asked  permission  to  withdraw  the  demurrer. 

LoBD  Campbell. — Was  not  some  such  course  as  has  been 
taken  here  pursued  in  Manning' 8  case  ?  (4  Cox  Crim.  Cas.  31.) 

^Hhe  Attorney 'General,  (with  whom  were  OZarfc^ow  and  Ballantive), 
for  the  prosecution. — In  that  case  there  was  no  demurrer,  the 
female  prisoner  claimed  a  right  to  be  tried  by  a  jury  de  medietate 
lingiuB,  and  the  question  (which  was  a  mere  collateral  one),  was 
reserved,  as  to  whether  she  was  entitled  to  it. 

Huddleston. — Then  as  to  the  power  of  the  court  to  review  a 
judgment  upon  demurrer.  The  11  &  12  Vict.  c.  78,  s.  1,  enacts, 
that  when  any  person  shall  have  been  convicted  of  any  treason, 
felony,  or  misdemeanor,  before  any  court,  &c.,  the  judge 
may  in  his  discretion  reserve  any  question  of  law  which 
shall   have    arisen    on    the    trial  for  the   consideration   of    the 
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Rko.        jadges.      Any  qaestion^  therefore^  may  be  reserved  whicli  arises 

^'  upon  the  trial.      What  then  is  the  meaning  of  a  trial  ?      I  submit 

AHD^oTHKBB.  ^^^^  ^^^  moment  a  prisoner  is  called  upon  to  plead,  the  trial  has 

—         commenced,  and  it  continues  nntil  final  judgment  is  given. 

1850.  Aldbrson,   B.' — The  first  proceeding  is  the  arraigoment,  then 

jvriMdictum^  comes  the  trial,  which  is  by  the  jury. 

D^urrer^       Paekb,  B. — Surely  the  trial  commences  upon  issue  being  joined. 
orgery.     ^j^^  words  addressed  to  the  prisoner  before  the  jury  are  sworn 
show  this. 

Hyddleston, — The  recognizance  is  that  the  prisoner  shall  take 
his  trial,  and  the  bail  are  discharged  upon  his  surrender. 

Parks,  B. — ^No ;  it  is  that  he  shall  surrender  and  take  his  trial. 

CrbsswslLj    J. — Can  a  man  be  said  to  be  tried  who  pleads 
guilty? 

Huddleston.'^lt  he  is  convicted  on  his  own  confession,  the  pro- 
ceedings in  court  are  a  trial  of  whether  the  prisoner  is  guilty  or 
not.  A  trial  need  not  be  by  a  jury ;  there  are  many  species  of 
investigations  to  which  the  term  trial  is  applied,  as  trial  by  battle, 
trial  by  view,  &c.,  where  a  jury  is  not  resorted  to.  In  Arch.  Cr. 
Pr.  Ill,  11th  ed.,  it  is  said,  "Under  this  statute  (the  11  &  12 
Vict.  c.  78),  the  judge  has  authority  to  reserve,  and  the  court  to 
entertain,  not  only  questions  of  law  which  are  raised  by  the  evi- 
dence, but  also  any  question  that  arises  upon  the  record,  and  is 
made  the  subject  of  a  motion  in  arrest  of  judgment  {R.  v.  Martin, 
JorisdictioD  of  2  C.  &  K.  950),  or,  as  it  would  seem,  of  a  demurrer.'^ 
the  court.  Aldbrson,  B. — In  B.  v.  Martin  the  point  was  taken  in  arrest 

of  judgment. 

Huddleston. — But  in  that  case,  as  reported  in  18  L.  J.  137, 
M.  C,  B.  Rolfe  says,  '^  I  state  it  as  my  opinion  that  questions  arising 
upon  a  trial  may  be  taken  to  mean  anything  that  arises  in  the 
course  of  the  proceedings,  in  the  particular  case,  in  the  court  below, 
and  I  come  to  this  conclusion  principally  because  I  find  that,  in 
the  2nd  section  of  the  11  &  12  Vict.  c.  78,  power  is  given  to  this 
court  to  amend  or  arrest  the  judgment,  which  can  only  be  when 
the  judgment  appears  to  be  erroneous  on  the  face  of  the  proceed- 
ings. The  2nd  section  of  the  above  statute  enacts,  that  'Hhe 
judge  or  commissioner,  &c.,  shall  thereupon  state,  in  a  case  signed 
in  the  manner  now  usual,  the  question  or  questions  of  law  which 
shall  have  been  so  reserved,  with  the  special  circumstances  upon 
which  the  same  shall  have  arisen;  and  the  said  justices,  &c.,  shall 
thereupon  have  full  power  and  authority  to  hear  and  finally  deter- 
mine the  said  question  or  questions,  and  thereupon  to  reverse, 
affirm,  or  amend  any  judgment  which  shall  have  been  given  on  the 
indictment  on  the  trial,  or  to  avoid  such  judgment,  or  order  an 
entry  to  be  made  on  the  record  that  the  party  ought  not  to  have 
been  convicted,  or  to  arrest  the  judgment,  &c.,  or  to  make  such 
other  order  as  justice  may  require."  Those  appear  to  be  as  exten- 
sive powers  as  can  well  be  given. 

Lord  Campbell. — But  is  not  a  conviction  to  be  in  all  cases  a 
condition  precedent  to  this  court  having  jurisdiction  ? 
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Huddleaton. — But  the  question  is,  is  not  this  a  conviction  ?     In        R«g. 
felony  it  is  still  doubtful  whether  judgment  on  demurrer  is  not  a    p^j^^j^^j^jj 
final  one,  and,  if  it  is,  the  judgment  operates  as  a  conyiction.     A  ^^id  othkhs. 
jury  is  no  more  necessary  to  a  conviction  than  it  is  to  a  trial.     On         -— 
pleading  guilty,  a  prisoner  is  told  he  has  been  convicted  on  his  own         — ' 
confession.    It  is  said,  that  for  this  court  to  exercise  jurisdiction  in  Jnri$dicti<m— 
such  a  case  as  this,  would  be  depriving  a  prisoner  of  his  writ  of      f^r!|^" 
error;  but  there  is  nothing  in  the  act  which  specifically  leads  to 
such  a  conclusion. 

Lord  Campbell. — This  act  was  very  carefully  drawn,  with 
the  assistance  of  my  brothers  Parke  and  Alderson,  and  certainly 
our  judgment  is  final  in  all  matters  which  we  have  authority  to 
decide.  Cases  of  conviction  by  verdict  seem  all  that  the  Legisla- 
ture contemplated. 

Parry, — This  act  was  passed  for  the  purpose  of  substituting  for 
the  old  tribunal  of  the  fifteen  judges  one  which  should  have  all  its 
powers  and  a  great  deal  more,  and  the  object  the  court  was  intended 
to  have  in  view  was,  to  advise  the  judges  upon  points  of  criminal 
law  upon  which  its  advice  might  be  asked.  The  preamble  of  the 
act  recites,  "  that  it  is  expedient  to  provide  a  better  mode  than 
that  now  in  use  of  deciding  any  difficult  question  of  law  which 
may  arise  in  any  criminal  trials." 

Pasee,  B. — There  were  great  complaints  made  that  prisoners, 
in  many  cases,  stood  as  pardoned  felons  who  ought  never  to  have 
been  convicted  at  all. 

Parry. — If  a  conviction  is  necessary  to  give  this  court  jurisdic-  Jurisdiction  of 
tion,  then  the  other  side  is  now  prepared  to  contend  that  this  is  a  **|®  ®°'*'*' 
conviction,  for  that  the  judgment  on  demurrer  is  final. 

Pabeb,  B. — But  we  are  not  prepared  at  present  to  say  whether 
it  is  final  or  not. 

Parry. — The  object  of  the  Legislature  appears  to  have  been  to 
give  this  court  jurisdiction  and  authority  over  every  question  of 
law  that  may  arise  on  the  trial  of  an  indictment,  otherwise,  what 
is  the  use  of  the  words  empowering  the  judges  to  make  any  such 
order  as  they  shall  be  advised,  and  justice  may  require  ? 

Pabee,  B. — To  enable  them  to  postpone  the  judgment,  or  to 
permit  the  prisoner  to  go  out  on  bail. 

PaiTy. — Taking,  then,  this  strict  view  of  the  meaning  of  the  act, 
the  court  would  haye  no  jurisdiction  in  cases  of  pleas  to  the  juris- 
diction, or  in  abatement. 

LoBD  Campbell. — Whatever  consequences  may  follow  from 
the  limitation  of  our  authority,  we  clearly  have  no  powers  but 
what  the  act  gives  us. 

Metcalf  (for  the  third  prisoner)  quoted  i?.  v.  Toshack  (4  Cox 
Crim.  Cas.  38.)  There  the  prisoner  pleaded  guilty  upon  being 
arraigned;  but  Mr.  Justice  Patteson,  entertainingdoubts  whether  the 
indictment  could  be  sustained,  reserved  the  question  for  this  court. 

The  Attorney 'Oeneral  was  not  called  upon. 

LoKD  Campbell. — This  is,  no  doubt,  a  question  of  very  great 
importance ;  but  I  entertain  the  opinion  I  before  expressed,  that 

VOL.    IV.  B  B 
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this  conrt  has  no  jarisdiction  in  the  case.     Here  there  is  an  indict- 

Fad«    ah    ™®°*'  ^^^  felony,  a  demurrer  to  that  indictment,  and  judgment 

AHD  OTHXB8.  giveu  f or  the  crown ;  and  we  are  called  upon  to  inquire  into  the 

—        propriety  of  that  judgment,  and  if  we  think  it  wrong  to  reverse  it, 

*        We  have  clearly  no  power  to  do  so  unless  it  is  given  to  us  by  this 

*^*^*^j^?~  act  of  Parliament.     The  power  which  formerly  belonged  to  the 
^^!^/    fifteen  judges  was  a  very  limited  one.     They  were  merely  called 
upon  to  give  an  opinion  upon  a  case  submitted  to  them,  and  if  they 
thought  the  conviction  was  erroneous,  they  recommended  that  a 
pardon  should  be  granted  by  the  Grown ;  but  now,  a  power  is 
given  to  review  or  to  reverse  what  has  been  done  below  under 
certain  circumstances,  and  we  must  see  whether  such  a  power  as 
is  now  contended  for  is  vested  in  this  court.     I  think  there  is  no 
such  power.    The  act  of  Parliament  is  confined  to  questions  of  law 
which  shall  have  arisen  on  the  trial  of  persons  who  have  been  con- 
victed of  treason,  felony,  or  misdemeanor.   Looking  to  the  langfuage 
employed,  it  seems  to  all  of  us  that  the  word  ''  convicted  *'  means 
convicted  on  a  verdict,  and  that  trial  means  trial  by  jury.     There 
is  an  express  power  given  to  arrest  the  judgment  after  there  has 
been  a  conviction,  but  no  power  given  to  consider  or  review  what 
has  been  done  upon  demurrer.   And  very  important  it  would  be  for 
us  not  to  exercise  such  an  authority  unless  we  clearly  possessed  it, 
because  we  might  be  depriving  prisoners  of  a  right  to  which  they 
were  entitled,  of  bringing  a  writ  of  error.     It  is  clear  that  any 
judgment  we  may  pronounce  would  be  final.    It  may  be  that  these 
prisoners  wish  to  have  our  decision;  but  others  may  hereafter 
wish  that  a  different  course  should  be  pursued,  and  might  be  dis- 
posed to  have  the  opinion  of  the  House  of  Lords.     I  think,  then, 
that  we  must  decline  the  jurisdiction  sought  to  be  given  to  us,  and 
that  we  must  allow  the  judgment  to  stand.     We  give  no  opinion 
upon  the  case ;  we  simply  decline  to  interfere,  and  we  leave  the 
parties  in  the  same  position  in  which  they  were  before  the  case  was 
submitted  to  us. 

Cdse  dismissed. 
The  Attomey-Oeneral,  Clarkson,  and  Ballantine,  for  the  prosecu- 
tion. 

Hvddiestonj  Parry y  and  Metcalfe  for  the  defence. 
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IN  consequence  of  the  refusal  of  the  judges  of  the  Court  of 
Criminal  Appeal  to  entertain  the  above  questions,  the  case  came 
on  again  at  the  above  session,  when  the  demurrer  was  again 
handed  into  the  court  and  was  fully  argued,  but  before  argument. 
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Alderson^  B.,  said^  I  wish  it  to  be  distinctly  understood  tliat  the        Rkd. 
prisoners  mast  take  the    conseqnence  of  demurrinfir.  and  if  we    ^     *- 
decide  against  them  and  it  should  turn  out  that  in  point  of  law  the 
judgment  on  demurrer  is  finals  we  shall  proceed  to  pass  sentence  at 
once.     The  reason  why  I  say  so  is  this,  that  if  prisoners  plead  not 
guilty,  they  may  take  advantage  afterwards  of  any  substantial  JurUdiaimt— 
legal  objection  in  arrest  of  judgment.     By  demurrer  they  choose    ^Jp^JJ^'^"" 
to  avail  themselves  of  mere  technical  defects,  and  if  they  take  their 
stand  upon  such  ground,  they  must  incur  all  the  risk  of  failure. 

The  Attomey-Oeneral. — I  shall  certainly  press  your  Lordships 
for  a  strict  legal  judgment. 

Huddleston, — We  take  the  course  we  have  done,  my  Lord,  after 
full  deliberation,  and  must  abide  by  the  result. 

Parry. — I  apprehend,  my  Lord,  that  the  prisoner  for  whom  I 
appear  is  not  bound  to  plead  or  demur  at  present.  One  of  the 
prisoners  has  demurred,  and  that  demurrer  may  be  argued. 

Cbbsswell,  J. — The  prisoners  must  all  plead  or  demur  before 
we  proceed  to  the  argument. 

Demurrers  on  the  part  of  all  the  prisoners  were  then  handed  in. 

Huddleston. — I  will  first  state  the  nature  of  the  different  counts 
in  the  indictment,  which  is  under  the  11  Geo.  4  &  1  Will  4,  c.  66, 
8.  19  :— 

The  1st  count  contains  a  charge  of  engraving  parts  of  an  under- 
taking for  the  payment  of  money  purporting  to  be  parts  of  an 
undertaking  for  the  payment  of  money  of  a  foreign  state,  to  wit, 
the  Empire  of  Russia,  and  fac  similes  of  the  parts  are  set  out. 

The  2nd  charges  the  same  offence,  but  the  undertaking  is  said  Argaroent  on 
to  be  an  undertaJcing  of  persons  who  are  alleged  to  be  officers  of  a '  *  emnrrer. 
foreign  state. 

The  3rd  charges  it  as  an  undertaking  of  a  foreign  Prince,  to 
wit,  of  the  Emperor  of  Russia. 

The  4th,  5th,  and  6th  counts  call  it  a  promissory  note  instead 
of  an  undertaking,  but  with  no  other  variation. 

The  7th  to  the  12th  are  the  same  as  the  first  six,  except  that 
the  inducement  is  omitted. 

The  13th  to  the  24th  are  the  same  as  the  first  twelve,  except 
that  there  is  a  different  translation  of  the  parts  of  the  instrument 
set  out. 

The  25th  to  the  30th  describe  the  instrument  as  it  would  be 
described  in  a  case  of  larceny.  The  first  three  of  those 
counts  calling  it  an  undertakiug,  and  the  last  three  a  promissory 
note. 

The  statute  under  which  the  last  six  counts  are  drawn  is  the 
2  &  3  Will.  4,  c.  123,  s.  3,  the  words  are,  "  that  to  prevent  justice 
from  being  defeated  by  clerical  or  verbal  inaccuracies  in  all  infor- 
mations or  indictments  for  forging,  or  in  any  manner  uttering  any 
instrument,' '  &c.,  and  therefore  I  shall  contend  that  engraving  upon 
a  plate  is  not  such  an  offence  as  will  come  within  that  statute. 
Before  that  act  it  would  have  been  necessary  to  set  out  the 
instrument  on  the  face  of  the  indictment  {Afason^s  case,  2  ]i:a3t 
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Pleas  of  the  Crown,  975),  and  to  render  it  unnecessary  now,  the 
case  must  be  brought  clearly  within  the  act  of  Parliament.  In 
J2.  V.  Harris  (7  C.  &  P.  429),  the  point  was  raised  whether  under 
the  word ''  forging ''  in  that  act  engraving  was  included,  and  it  was 
held  that,  although  the  objection  would  have  been  good  upon 
demurrer,  the  defect  was  aided  by  verdict.  In  22.  v.  Balls  (7  C. 
&  P.  427),  Littledale,  J.,  intimated,  that  he  thought  the  act  only 
applied  to  English  notes  and  bills,  but  he  reserved  the  point. 
Again,  the  undertakiugs  are  called  ^'  undertakings  for  the  payment 
of  money,*'  but  it  is  not  stated  what  the  money  was,  whether  it 
was  foreign  or  English  money,  nor  does  it  specify  its  amount.  In 
R.  V.  Harris  (7  C.  &  P.  430&),  this  point  was  also  taken,  and  it 
seems  to  have  been  held  by  a  majority  of  the  judges  that  such  a 
description  was  imperfect.  But  there  is  one  general  objection 
concerning  all  the  counts  in  the  indictment,  and  that  is,  that  the 
undertaking  of  which  the  portions  engraved  are  alleged  to  be  part 
is  not  set  out  in  any  part  of  the  indictment,  nor  is  there  any 
translation  of  such  undertaking.  The  word  '^purport*'  implies 
that  there  was  a  real  instrument,  and  the  court  must  be  enabled  to 
see  on  the  face  of  the  record  that  what  is  set  out  does  purport  to 
be  a  part  of  a  genuine  instrument :  but  how  is  that  to  be  seen 
unless  the  genuine  instrument  is  set  forth  ?  It  may  not  in  truth  be 
an  undertaking  at  all,  it  may  be  a  bond  or  a  receipt.  How  could 
a  Court  of  Error  tell  from  this  indictment  that  what  was  alleged 
to  be  an  undertaking  was  really  one  ?  and  unless  it  is  so  no  crime 
has  been  committed.  In  Lloyd's  case  (2  East  P.  C.  1122),  which 
was  a  charge  of  sending  a  threatening  letter,  it  wa«  held  that  the 
letter  ought  to  have  been  set  out  in  order  that  the  court  might  see 
whether  it  fell  within  the  purview  of  the  statutes.  In  Lyon's  case 
(2  Leach,  597),  it  was  held,  that  an  instrument  set  out  was  not  a 
receipt ;  but  here  the  court  has  no  opportunity  whatever  of  seeing 
whether  what  is  alleged  as  an  undertaking  is  one  in  construction 
of  law.  In  R.  v.  Ooldi<tein  (Russ.  &  Ry.  473),  judgment  was 
arrested  on  an  indictment  which  charged  the  forgery  of  a  Prussian 
Treasury  Note,  on  the  ground  that  there  was  no  translation  of  the 
note  which  was  in  a  foreign  language.  It  was  said  that  the  court 
«hould  be  enabled  to  form  an  opinion  whether  the  instrument  was 
what  it  was  alleged  to  be. 

Alderson,  B, — But  here  that  which  is  alleged  to  be  forged  is 
«et  out,  and  is  translated.  Your  objection  seems  to  be  that  some- 
thing else  is  not  set  out. 

Huddleston, — But  that  which  is  set  out  is  not  within  the  statute, 
unless  it  is  connected  with  something  else.  The  court  cannot  say 
that  this  is  part  of  an  undertaking  unless  they  see  what  the 
undertaking  is. 

Aldersoit,  B. — The  prisoners  are  charged  with  forging  a  part 
of  some  undertaking :  how  can  the  prosecutor  set  out  the  under- 
taking, of  which  this  was  intended  to  be  a  part,  when  it  is  in  fact 
unfinished?  It  is  part  of  a  class  of  undertakings,  not  of  any 
specific  one. 
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Huddleaton, — Bat  there  is  nothing  on  the  face  of  the  indictment  Bko. 
to  satisfy  the  court  that  the  instrament  intended  to  be  imitated  ^adkr 
was  an  undertaking  at  all.  and  othebs. 

Cresswell,  J. — Suppose  that  there  are  undertakings  current  in         — 

Russia  for  fiye>  ten^  and  twenty  roubles^  and  no  more^  and  an         * 

instrument  similar  in  all  other  respects  was  forged  for  thirty  roubles,  Juritdktionf^ 
thero  would  be  no  yalid  undertaking  of  that  precise  character      J^oery!" 
which  could  be  set  out,  but  would  not  that  be  a  forgery  ? 

Huddleaton. — I  think  not. 

Aldesson,  B. — On  the  principle,  you  mean,  that  no  man  now 
could  be  guilty  of  forging  a  one  pound  or  a  two  pound  Bank  of 
England  note. 

Cresswell,  J. — Suppose  then,  Mr.  Huddleston,  that  you  had 
never  accepted  a  bill  of  exchange,  and  that  some  one  forged  y-our 
acceptance,  would  not  that  be  an  offence,  although  there  may  be 
no  genuine  instrument  of  which  the  forgery  was  an  imitation  ? 

Huddleston, — There  the  whole  instrument  would  be  forged,  and 
it  would  not  be  necessary  to  set  out  any  yalid  bill ;  but  this  is 
under  a  statute  which  makes  the  forging  a  part  of  an  instrument 
an  offence,  and  I  contend  that  it  cannot  appear  to  be  a  part  without 
setting  out  the  whole. 

Aldeesok,  B. — But  is  there  not  an  averment  that  there  were 
such  undertakings  current  in  Russia,  and  that  this  is  a  part  of  one 
such  f 

Htcddleston, — That   might   have   been   urged   in   the   case    of 
R.  y.  Goldstein ;  if  it  is  a  mere  matter  of  evidence,  then  in  that  Argument  ob 
case  it  might  have  been  shown,  when  the  instrument  was  translated,  ^^*  demurrer, 
that   it   was  in  fact  what  it  was  alleged  to    be,  but   the   court 
held  that  the  nature  of  the  instrument  must  appear  on  the  face  of 
the  indictment. 

Alderson,  B. — But  you  cannot  apply  the  word  ''  purport ''  to 
an  incomplete  instrument,  as  you  can  to  a  complete  one,  because 
the  paper  might  be  a  part  on  which  only  one  or  two  words  were 
engraved,  and  those  wor4s  might  of  themselves  have  no  purport 
whatever. 

Huddleston. — In  R.  v.  Hunter  (2  Leach,  624)  it  was  held,  that 
where  the  indictment  charged  a  prisoner  with  forging  a  receipt  to 
an  assignment  for  the  payment  of  a  certain  sum  in  a  navy  bill,  and 
the  tenor  of  the  receipt  as  set  forth  merely  ck)nsisted  of  the 
signature  of  the  party,  the  indictment  was  defective. 

Alderson,  B. — No  doubt  it  is  not  every  signature  of  another 
man^s  name  that  will  constitute  forgery.  The  signature  must  be 
connected  with  the  instrument  alleged  to  be  forged.  But  that  is 
done  here  by  averment.  Suppose  in  this  case  the  prosecution  had 
gone  further,  and  set  out  a  valid  undertaking,  how  could  you  tell, 
except  by  averment,  that  it  was  a  foreign  instrument  ? 

Huddleston. — The  same  argument  might  have  been  urged  in 
R.  v.  Qoldstevn,. 

Alderson,  B. — And  I  do  not  see  how  it  is  answered.  Take 
the  case  of  a  navy  bill.     Suppose  a  man  is  charged  with  forging 
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a  receipt  to  sucli  a  document,  and  that  the  forgery  consists  in 
signing  another  person's  name  at  the  back  of  the  bill ;  this  of  itself 
would  not  purport  to  be  a  receipt,  and  it  is  only  by  averments 
that  it  can  be  shown  to  be  one.  Suppose  that  a  valid  undertaking 
has  been  set  out,  and  then,  in  setting  out  the  part  forged,  it 
appeared  that  there  was  a  variance  of  one  or  two  words,  you  would 
say  that  it  did  not  purport  to  be  a  part  of  a  valid  document ;  but 
would  it  not  be  an  offence  ?  According  to  your  argument,  it 
might  be  impossible  to  draw  any  indictment  at  all,  fdthough  it 
was  clear  that  a  crime  had  been  committed. 

Hvddleston. — InR.  v.  Bond  (4  Cox  Crim.  Gas.  231),  it  appeared 
that  the  decision  of  the  court  would  render  it  difficult,  if  not 
impossible,  to  draw  any  indictment  for  certain  offences  under 
certain  circumstances;  but  there  the  argument  ab  ineonvenienti 
was  allowed  to  have  no  weight  whatever.  Not  only  are  the  parts 
forged  alleged  here  to  be  parts  of  an  undertaking,  but  parts  of  an 
undertaking  purporting  to  be  parts  of  one  of  the  said  foreign 
undertakings  for  payment  of  foreign  money  of  the  said  foreign 
state,  to  wit,  the  Empire  of  Russia.  The  meaning  of  the  word 
*'  purport  *'  is  illustrated  in  CHlchriaVa  case  {2  Leach,  657).  There 
it  is  said  the  purport  of  an  instrument  is  that  alone  which  appears 
on  the  face  of  it ;  and  it  was  held  further,  thit  an  averment  was 
not  sufficient  to  make  up  for  what  was  omitted  from  the  indictment. 
So  in  Reading's  cane  (2  Leach,  590),  the  indictment  alleged  that 
a  bill  purported  to  be  directed  to  one  J.  King,  by  the  name  and 
description  of  one  J.  Ring,  and  BuUer,  J.,  in  delivering  the 
opinion  of  the  judges,  said,  '^  It  is  clear  that  where  an  instrument 
is  to  be  set  forth,  a  description  that  it  purports  a  particular  fact 
necessarily  means  that  what  is  stated  as  the  purport  of  the  ipstm- 
ment  appears  on  the  face  of  the  instrument  itself." 

Aldbeson,  B. — Those  are  cases  in  which  the  real  purport  was 
contrary  to  what  was  alleged  to  be  so.  Here  there  is  no  inconsis- 
tency whatever.  The  averment  gives  the  additional  meaning  to 
the  instrument.  Where  it  purports  to  be  one  thing,  it  cannot  be 
averred  to  purport  to  be  another ;  but  where  it  purports  to  be  one 
of  several  things,  an  averment  may  properly  declare  which. 
3haW8  case  (2  Leach,  662),  is  distinguishable  upon  this  principle, 
and  the  principle  itself  seems  to  have  been  acted  upon  in  Reeves 
case  (2  Leach,  808 ;  2  East  P.  C.  984.)  There  it  was  alleged  that 
a  receipt,  signed  C.  (Oilier,  purported  to  be  signed  Christopher 
Oilier,  and  it  was  thought  to  be  unobjectionable,  because  there 
was  no  repugnancy. 

Parry  was  then  heard  on  the  question  as  to  whether  or  not  the 
judgment  on  the  demurrer  was  final. — In  civil  cases  the  judgment 
is  final,  because  the  matter  in  the  previous  pleadings  is  confessed; 
but  nothing  is  taken  to  be  admitted  in  a  criminal  case,  and  the 
prisoners  here  merely  ask  the  opinion  of  the  judges  whether,  in 
point  of  law,  they  are  to  be  called  upon  to  answer  the  indictment. 

Alderson,  B. — In  2  Hawkins,  834,  it  is  said,  '*  that  if  a  prisoner 
demurred  to  the  indictment  in  criminal  cases,  the  court  wonld 
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give  final  judgment  against  him.''     In  4  Bl.  Com.  431  ^  it  is  laid        Rko. 
down  that^  ^'  if  judgment  be  against  a  defendant^  and  the  offence  '* 

for  which  he  is  indicted  be  a  misdemeanor  or  a  felony,  but  not  akd^otukm. 
capital,  such  judgment^  according  to  the  better  authorities,  is  final;         — 
and  even  in  capital  cases,  some  have  held  that  if,  on  demurrer,  the        ^i^' 
point  of  law  be  adjudged  against  the  defendant,  he  shall  have  Jurisdiction— 
judgment  of  execution  as  if  convicted  by  verdict."  D^wrtr^ 

Pan-y, — In  Arch.  Cr.  PI.  81,  7th  ed.,  it  is  said  to  be  at  least        ^''^^Tf- 
doubtful  whether,  in  a  felony,  the  judgment  is  or  is  not  final. 

Aldbbson,  B. — ^And  in  1  JStarkie,  315,  it  is  observed,  "by  a 
demurrer  the  defendant  refers  it  to  the  court  to  pronounce 
whether,  admitting  the  matters  of  fact  alleged  against  him  to  be 
true,  they,  in  point  of  law,  constitute  him  guilty  of  the  offence 
charged.''  The  question  then  is,  whether  humanity  is  to  prevail 
agaiust  principle. 

Parry. — But  universal  practice,  especially  in  criminal  cases, 
becomes  principle,  and  the  necessity  for  demurring  is  much 
increased  since  the  7  Geo.  4,  c.  64,  which  declares  that  mauy 
defects  shall  be  cured  by  verdict.  In  2  Hale,  P.  C.  257,  it  is  said, 
''and  regularly  in  all  cases  of  felony  or  treason,  where  a  man 
pleads  a  special  matter,  though  he  concludes  his  plea  with  not 
guilty  to  the  felony,  or  do  not  conclude  it  so,  yet  if  his  plea  be 
tried,  or  found,  or  ruled  against  him,  he  shall  be  put  to  his  plea  of  ' 
not  guilty,  and  be  tried  for  the  felony ;  for,  though  a  man  shall 
lose  his  land  in  some  cases  for  mispleading,  yet  he  shall  not  lose 
his  life  for  mispleading." 

Aldebsok,  B. — That  clearly  applies  to  cases  that  are  capital ;  Renpondeu 
but  then  all  felonies,  except  petty  larceny,  were  so ;  for  you  could  ^^^^^ 
not  tell,  in  grand  larceny,  that  a  man  would  not  be  hanged,  because 
he  might  not  plead  his  clergy ;  the  rule  is  always  laid  down  as  one 
in  favorem  vitce. 

Parry. — But  the  question  is,  whether  that  does  not  mean  where 
judgment  would  render  a  man  civilly  dead.  Suppose  a  person 
pleads  a  pardon.  There  is  a  confession;  but,  if  found  against 
him,  the  judgment  shall  be  respaiideas  ouster :  (2  Hale,  256.) 

AxDBBSON,  B. — In  that  case  there  is  no  confession ;  the  prisoner 
merely  says,  if  I  was  guilty  of  that  offence  I  have  been  pardoned. 
Here  the  prisoner  says,  I  have  done  what  is  alleged  against  me,  but 
it  does  not  constitute  a  crime. 

Parry. — There  is  no  further  confession  in  this  case  than  in  the 
former;  the  prisoner  may  just  as  well  be  supposed  to  say,  if  I 
have  done  what  is  here  charged,  it  is  no  crime.  In  -B.  v.  Purchase 
(G.  &  M.  617),  Patteson,  J.,  expressed  a  decided  opinion  that  a  party 
demurring  to  an  indictment  for  embezzlement  might,  on  judgment 
being  given  against  him,  plead  over.  In  the  case  of  Qray  v.  J?. 
(II  CI.  &  Fin.  437),  a  majority  of  the  judges  were  of  opinion  that 
a  prisoner,  although  indicted  for  a  crime  that  was  not  capital,  was 
entitled  to  challenge  jurors  peremptorily,  notwithstanding  that  the 
privilege  was  generally  said  to  be  in  favorem  vitce.  In  some  recent 
cases  the  question  has  been  mooted  whether  a  defendant  could 
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demur  and  plead  at  the  same  time :  (iZ.  y.  OJgers,  2  Moo.  &  Rob. 
479.)  In  R.  V.  Phelps  (Car.  &  Mar.  180),  Coltman^  J.,  observes, 
'^  I  am  inclined  to  think  that  a  prisoner  may  detnor  and  plead  over 
to  a  felony  at  the  same  time ;  at  all  events,  I  am  clearly  of  opinion 
that  he  may  demur,  and  if  the  demurrer  shall  be  decided  against 
Jurisdiction^  him,  he  may  plead  over  to  the  felony.'' 
*"  Williams,  J. — In  the  case  of  a  dilatory  plea,  there  seems  no 

inconsistency  in  pleading  not  guilty  with  it. 

Aldkrson,  B. — ^And  where  there  is  a  demurrer  and  a  plea  of 
not  guilty  at  the  same  time,  we  cannot  give  judgment  of  reapondeas 
oiiitter,  because  the  prisoner  has  pleaded  already ;  and  we  cannot 
give  final  judgment,  because  we  have  already  allowed  him  to  plead 
a  plea  which  remains  undisposed  of  on  the  record. 

Parry, — In  B,  v.  Adams  (Car.  &  M.  299),  Coleridge,  J.  allowed 
a  prisoner  to  demur  and  pleiad  at  the  some  time.  It  is  true  that 
in  R.  V.  Bowen  (1  C.  &  Kir.  504),  Tindal,  C.  J.  suggested  that  a 
party  might  be  bound  by  a  demurrer,  but  that  was  the  newly- 
created  offence  of  having  destroyed  a  register,  which  never  was  a 
capital  felony,  and  there  may  be  a  distinction  between  such  cases 
and  the  present  one. 

Cresswkll,  J. — In  Oray  v.  Beg.  the  Chief  Baron  seems  to  be  of 
opinion  that  when  the  capital  punishment  is  taken  away  simply, 
and  a  different  punishment  awarded  by  law,  all  the  other  incidents 
remain  the  same.  Now,  the  charge  here  never  was  a  capital  one. 
It  is  made  a  felony  by  an  act  passed  subsequently  to  the  repeal  of 
the  punishment  of  death. 

Aldbbson,  B  — You  will  find  many  dicta  in  the  books,  that 
peremptory  challenge  was  given  in  all  cases  of  felony. 

Parry. — In  B.  v.  Taylor  (3  B.  &,  C.  312),  which  was  a  case  of 
misdemeanor,  it  was  held  that  the  judgment  was  final  on  demurrer; 
but  in  this,  and  in  many  other  cases,  the  distinction  is  always 
stated  to  be  between  misdemeanor  and  felony  generally,  without 
drawing  any  distinction  between  capital  and  other  felonies.  In  the 
case  last  named,  in  faoorem  vitas  seems  to  be  analogous  to  in  favorem 
liber  atis. 

Alderson,  B. — If  that  is  so,  why  should  not  the  principle  be 
extended  as  well  to  misdemeanors  as  felonies,  since  they  are 
generally  punishable  by  imprisonment. 

Pai-ry.— In  B.  v.  Serva  (1  Cox  Crim.  Cas.  292 ;  2  C.  &  K.  53), 
the  prisoners  demurred  to  the  indictment,  and  were  afterwards 
allowed  to  plead  not  guilty  on  judgment  given  against  them.  So 
also  in  B.  v.  Duffy  (4  Cox.  Crim.  Cas.  24),  a  case  which  lately 
occurred  in  Ireland,  and  which  was  fully  and  elaborately  discussed, 
the  same  course  was  pursued.  In  RastalPs  Entries,  584,  the 
question  was  raised  as  to  a  plea  of  sanctuary,  and  it  would  seem 
that  there  the  judgment  against  the  prisoner  was  not  final. 

Cbesswell,  J. — But  that  has  nothing  to  do  with  the  question. 
Here  there  is  a  confession ;  there,  there  was  none. 

Alderson,  B. — The  plea  of  sanctuary  was  called  a  declinatory 
plea.     The  prisoner  there  said  the  crown  had  no  right  to  make  him 


Rcspondeas 
oiuter. 
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plead  at  all^  so  that  the  yery  nature  of  the  judgment  against  him        Bbo. 
was,  that  he  should  answer  over.     He  said  he  would  not  plead^  and  ^' 

the  court  said  he  must.  ^^„  othehs. 

Parry. — The  words  of  our  demurrer  are,  that  the  prisoners  ought        — 

not  to  be  bound  to  answer  the  indictment,  because  it  is  not  suffl-         * 

cient  in  law.     If  the  court  is  against  the  demurrer,  the  natural  JvrwUcium--^ 
reply  is  that  they  must  answer.  ^^^T^ 

Cebsswbll,  J. — But  the  form  of  the  joinder  in  demurrer  i8> 
that  the  prisoner  ought  to  be  compelled  to  answer,  and  judgment 
of  conviction  is  prayed. 

Parry — In  autrefois  acquit  or  autrefois  convict,  the  judgment  is, 
that  the  prisoner  shall  plead  over. 

Aldebson,  B. — But  the  question  there  is  as  to  the  identity  of 
the  offence.  If  found  against  the  prisoner,  all  that  is  decided  is, 
that  that  of  which  he  has  been  convicted  or  acquitted  is  not  the 
same  as  that  with  which  he  is  immediately  charged.  Here  he 
admits  the  facts  in  the  indictment.  There  he  admits  other  facts, 
and  asks  whether  they  are  not  those  alleged  against  him.  In 
1  Chitty^s  Crim.  Law,  442,  the  distinction  between  a  demurrer  in 
bar  and  a  demurrer  in  abatement  is  clearly  laid  down.  In  the 
one  case  the  judgment  is  final,  in  the  other  it  is  respondeat  ouster. 

Metcalf  (on  the  same  side.) — In  2  Hale,  255,  257,  the  cases  cited 
are  distinctly  in  favour  of  the  prisoners.  No  admission  can  be 
made  by  a  prisoner  in  a  case  of  felony. 

Aldebson,  B. — Surely  this  is  not  so.     If  a  man  were  to  say  Respondeas 
upon  his  trial  that  he  was  guilty,  probably  the  jury  would  think  he  <»«»ter. 
spoke  the  truth,  and  might  say  so  by  their  verdict. 

Metcalf — Yes,  it  might  be  evidence  to  go  to  the  jury,  but  it 
could  not  be  taken  as  a  fact  proved  without  the  intervention  of  a 
jury.  With  regard  to  the  first  point,  it  is  a  well-known  principle 
that  a  foreign  document  must  be  construed  according  to  the  foreign 
law.  What  proof  is  there  that  by  the  Russian  law  this  is  either 
an  undertaking  or  a  promissory  note  ? 

Aldebson,  B. — Your  argument  would  go  the  length  of  saying 
that  the  Russian  law  should  be  set  out.  Is  not  that  a  reductio  ad 
absurdum  ? 

Metcalf. — And  yet  what  other  means  has  the  court  of  saying 
that  this  instrument  is  what  it  is  alleged  to  be,  since  it  is  an 
acknowledged  principle  that  it  will  not  take  notice  of  foreign 
laws :  (Story's  Conf .  of  Laws,  527 ;  Trimbey  v.  Vignier,  1  Bing. 
N.  C.  151.)  In  BotJischild  v.  Ourrie  (1  Q.  B.  43),  the  foreign  law 
was  set  out ;  and  in  Be^iham  v.  E.  Momington  (3  C.  B.  133),  a  case 
of  debt  on  bond,  the  laws  of  France  with  reference  to  the  matter 
were  stated.  So  in  Asiky  v.  Fisher  (18  L.  J.  59,  C.  P. ;  6  C.  B. 
150),  defendant  pleaded  certain  facts,  and  that  by  reason  thereof  he 
was  entitled  to  a  lien,  and  it  was  held  that  he  should  have  shown 
what  was  the  law  of  New  South  Wales  upon  the  point.  £ven  in 
this  country,  although  a  public  act  need  not  be  set  out,  a  private 
one  must. 

The  Attomey-Oeneral  (with  whom  were  Olarkson  and  Ballantine 
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Rbo.        for  the  prosecution). — Firsts  as  to  the  six  last  counts.    The  words 

^'  of  the  2  &  3  Will.  4,  c.  123,  s.  3,  will  apply  to  every  instrument 

jMvmltKHM.  which  is  made  the  subject  of  forgery  or  false  making.     The  word 

—         *'  forging  "  has  a  much  wider  sense  than  has  been  given  to  it  by  the 

^^'        counsel  for  the  prisoners.     It  is  observable  that  the  statute  applies 

Juri§dietum—  to  the  forgery  of  an  instrument  a3  well  as  of  a  writing.     Now  in 

^^^^   the  1  Will.  4,  c.  46,  there  is  a  great  number  of  acts  mentioned 

^'''^^-      to  which  the  word'' forgery''  might  not  in  its  restricted  sense  apply, 

such  as  making  false  entries  in  registers,  wilfully  inserting  matter 

in  certain  documents,  &c.;  but  it  is  submitted  that  the  2  &  3  Will.  4, 

c.   123,  is  applicable  to  every  thing,  the  false  making  of  which 

was  declared  by  that  act  to  be  a  crime.     It  is  said  that  these 

counts  should  state  the  nature  of  the  coin,  its  value,  &c.,  because 

that  would  be  necessary  in  an  indictment  for  larceny,  but  all  that 

is  necessary  to  be  done  is  to  describe  the  article  with  reasonable 

certainty.     If  you  describe  it  by  the  name  by  which  it  is  known, 

that  is  sufficient.   It  has  been  said  that  Littledale,  J.  in  JB.  v.  Harris, 

threw  out  a  suggestion  that  the  last-mentioned  statute  could  only 

apply  to  English  instruments. 

Aldebson,  B.— No;  only  to  those  which  were  the  subject  of 
forgery. 

CsBSswELL,  J. — Surely  the  forgery  of  a  foreign  bill  would  be 
within  the  statute. 

Williams,  J. — But  suppose  that  the  ofFence  charged  was,  that 
he  had  made  a  plate  for  the  purpose  of  engraving  a  foreign  bill. 
UiTprosMutioiu      Mt(jmey-Omeral. — The  charge  here  is  that  he  did  forge  a  certain 
instrument. 

Cbesswell,  J. — No ;  the  difficulty  is  that  you  do  not  charge  it 
as  a  forgerv.  You  say  that  he  made  and  engraved  without  leave. 
It  is  more  like  a  charge  of  infringing  a  patent. 

Attorney 'OeneraL — But  what  is  making  an  engraving  under  the 
circumstances  alleged  unless  it  be  forging  ?  A/ac  simile  of  hand- 
writing may  be  engraved,  but  surely  that  would  be  a  forgery. 
Forgery  is  a  generic  term,  which  includes  engraving  within  it. 

Cbesswell,  J. — A  man  does  not  as  a  matter  of  course 
forge  an  entry  who  makes  a  false  one.  He  may  do  so,  but  not 
necessarily. 

A  tforney-GeneraL — Not  unless  it  is  one  specially  prohibited ;  but 
here  there  is  no  doubt  that  the  act  of  which  the  cluurge  consists  is 
such,  and  the  only  question  raised  is  as  to  the  manner  in  which  it 
is  charged.  Then  as  to  the  objection,  that  a  genuine  undertaking 
ought  to  have  been  set  out,  I  contend  that  if  there  never  was  an 
undertaking  or  a  promissory  note  of  the  Emperor  of  Russia,  such 
as  we  are  in  a  condition  to  prove,  yet,  if  the  prisoners  have  engraved 
a  part  of  an  instrument  purporting  to  be  such  an  undertaking,  they 
hiive  committed  the  crime  alleged  in  the  indictment. 

Cbesswell,  J. — At  present  I  am  of  that  opinion. 

Attorney 'OeiieraL — Then  how  can  we  be  expected  to  set  out  that 
which  may  never  have  existed  ?  The  Emperor  of  Bussia  may  have 
announced  an  intention,  on  a  given  day,  to  issue  a  paper  currency. 
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and  in  anticipation  of  his  so  doings  these  forgeries  may  have  been        Bbo. 
resorted  to.     Then  as  to  the  objection  that  these  parts  do  not    „     ^- 
pnrport  to  be  parts  of  an  undertaking.     One  of  these  parts  is  a  j^^d  othehs. 
mere  picture.     How  are  we  U)  describe  it  differently  &om  what         — 

we  have  done  ?  we  say  it  is  part  of  an  undertakings  and  we  after-         ' 

wards  must  prove  it  to  be  so.  Jwritdictitm-^ 

Cbksswbll,  J. — The  objection  turns  entirely  on  the  meaning  of    ^^^!^ 
the  word  ''purport.^'     The  other  side  says  that  the  instrument 
must  show  on  the  face  of  it  what  you  say  it  purports  to  be. 

Attomey^Oenerah — The  distinction  has  been  already  drawn  that 
where  the  instrument  set  out  does  not  contradict  the  averment^  it 
is  sufficient.  We  say  this  has  a  certain  meanings  what  is  there  to 
show  on  the  record  that  it  has  not  that  meaning  ?  Our  evidence 
will  show  that  it  is  what  we  have  averred^  and  that  might  be 
contradicted  by  evidence  if  it  were  otherwise. 

Williams^  J. — You  would  say  then^  that  if  a  person  had  got 
no  further  in  the  forgery  of  a  bank-note  than  the  making  the 
figure  of  Britannia  in  the  corner^  that  that  purported  to  be  part 
of  a  bank-note. 

Attomey-Oeneral. — If  to  engrave  a  part  of  a  note  is  an  offence, 
under  this  statute^  then  the  present  indictment  must  be  good^ 
because  it  is  the  only  way  in  which  it  could  be  drawn.  The 
statute  uses  the  word  *'  purport,"  and  we  have  precisely  adopted 
its  language. 

Aldkbson,  B. — How,  under  any  circumstances,  could  we  tell  Ailment  for 
without  extrinsic  evidence,  whether  it  is  part  of  a  foreign  note  or  ***•  proe««inoB« 
not  ?  The  case  of  i2.  v.  Ooldstein  and  the  other  cases  cited  were 
those  in  which  complete  instruments  were  forged.  Take  the  case 
of  the  forgery  of  the  figure  of  Britannia  on  an  engraved  plate,  how 
could  it  be  made  to  appear  on  the  face  of  the  indictment,  without 
evidence,  that  it  was  part  of  a  genuine  note  ?  It  must  be  proved 
by  witnesses,  and  the  jury  must  find  it. 

Attomey-Oejieral. — Suppose  a  genuine  note  was  set  out  in  the 
indictment,  still  the  setting  out  a  part  would  not  show  that  it 
purported  to  be  a  part  of  a  genuine  one,  we  must  still  resort  to  an 
averment  to  that  effect ;  and  if  the  forging  a  part  of  what  never 
existed  is  within  the  act,  then  we  have  surely  a  sufficient  excuse 
for  not  setting  out  a  valid  document.  All  that  it  can  be  essential 
to  set  out  is  the  instrument  forged,  and  that  is  done  here.  Then 
as  to  the  nature  of  the  judgment  on  demurrer.  By  the  demurrer 
itself  the  prisoners  pray  that  they  may  be  discharged,  we  on  the 
contrary  pray  that  they  may  be  convicted.  This  is  a  question 
which  comes  formally  before  a  court  for  the  first  time,  because  in 
all  those  cases  in  which  opinions  have  been  expressed  there  has  been 
no  demurrer  properiy  drawn  up ;  and  those  opinions  in  favour  of  a 
judgment  of  respondPMs  ouster  have  been  adopted  rather  on  the 
ground  of  mercy  than  on  that  of  any  definite  principle.  If  this 
was  a  plea  in  confession  and  avoidance,  instead  of  a  demurrer,  no 
doubt  the  judgment  would  be  final. 

Alderson,  B. — Every  demurrer  does  not  involve  a  confession, 
as,  for  instance,  where  it  is  with  respect  to  the  name. 
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Reo.  Attorney 'General, — In  jB.  v.  Purchase^  it  is  true  that  Patteson,  J., 

p     *''  thought  the  judgment  on  demurrer  was  not  finals  but  there  was  no 

AUD  oTuKfts.  B'rgument  on  the  pointy  and  other  judges  both  publicly  and  privately 

—         have  expressed  opinions  the  other  way.     In  B.  v.  8erva  it  does  not 

'        clearly  appear  whether  there  was  any  former  judgment  given,  or 

Juriedictum^  whether  the  demurrer  was  allowed  to  be  withdrawn ;  the  report 
/'ownr"  merely  states  that  the  demurrer  was  overruled ;  at  all  events  that 
was  a  capital  case  and  therefore  inapplicable  to  this  discussion. 
The  charge  in  JB.  v.  Duffy  was  treason  before  the  late  act  of 
Victoria  making  certain  treasons  felony,  and  was  therefore  capital ; 
and  if  there  is  anything  in  the  suggestion  that  the  rule  in  favorem 
vitoe  applies  to  all  cases  that  were  once  capital^  although  no  longer 
so,  the  answer  is,  the  crime  alleged  in  this  indictment  never  was  a 
capital  one.  B,  v.  Oray  has  no  bearing  on  the  question^  because, 
as  Lord  Campbell  there  says^  the  rule  as  to  challenging  jurors  was 
well  established,  and  has  been  recognized  by  the  Legislature  in 
felonies  which  are  not  capital. 

Aldkrson,  B. — The  act  of  Henry  8,  as  to  challenges^  erpressly 
refers  to  felonies :  that  is  the  rule,  the  reason  of  it  might  be  that 
it  was  in  favorem  vitce. 

Attorney 'Qen&r ah — The  prisoners  have  chosen  to  take  this  course 
after  full  notice,  they  have  perfect  liberty  to  take  advantage  of  any 
legal  technicalities  in  the  way  they  have  done ;  but  if  they  do  so, 
they  must  also  take  the  risk.  If  this  course  were  to  be  generally 
pursued  the  statute  of  Geo.  4  would  become  a  nullity. 

Hvddleston  (in  reply.) — It  is  said  that  the  act  of  Parliament  is 
Argoment  for  applicable,  although  such  an  undertaking  as  the  prisoners  are 
0  proMcu  1  .  ^J^g^pgQ^  ^^j^  forging  never  had  an  existence,  but  the  prosecutors 
have  alleged  that  they  have  an  existence,  and  that  they  are  current 
in  Russia,  and  therefore  there  could  be  no  difficulty  in  setting  them 
out.  Supposing  it  not  necessary  to  set  out  the  undertakings, 
still  something  should  be  set  out  to  give  a  meaning  to  the  word 
"  purport/^  for  at  present  it  has  none ;  but  surely  if  a  man  is  charged 
with  forging  something  which  purports  to  be  something  else,  the 
court  should  have  the  opportunity  of  seeing  on  the  face  of  the 
record  what  that  purport  really  is;  it  is  not  only  necessary  that 
the  court  below  should  be  satisfied  that  it  is  what  it  is  alleged  to 
be,  which  they  may  be  convinced  of  by  evidence,  but  the  Court  of 
Error  should  have  some  means  of  coming  to  the  same  conclusion. 
We  have  pointed  out  a  course  by  which  the  indictment  might  have 
been  drawn  without  objection,  but  even  if  it  were  not  so,  that 
would  be  no  answer  to  what  we  suggest. 
Jadgmcnt  Aldbeson,  B. — But  it  would  be  a  great  absurdity  for  us  so  to 

construe  this  act  of  Parliament  that  no  indictment  could  be  drawn 
upon  it. 

The  learned  Judges  took  time  to  consider  their  judgment,  which 
was  on  the  following  morning  delivered  by 

Aldebson,  B. — We  have  taken  time  to  consider  the  various 

3nestions  raised ;  and  the  first  point  on  which  it  is  necessary  to 
ecide  is,  whether  the  demurrer  to  the  indictment  can  be  sustained, 
and  we  all  think  that  it  must  be  overruled.     It  is  quite  sufficient 
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if  there  is  any  one  count  which  will  support  a  jadgment  of  convic-        Rbo. 
tion.     This  is  an  indictment  framed  under  the  1  Will.  4.  c.  66.    „     *'* 
B.  19,  which  enacts,  that  "  if  any  person  shall  engrave,  or  in  any-  ^^  oTHKiia. 
wise  make  upon  any  plate  whatever,  or  upon  any  wood,  stone,  or        — 

other  material,  any  bill  of  exchange,  promissory  note,  undertaking,         * 

or  order  for  payment  of  money,  or  any  part  of  any  bill  of  exchange,  JvrUdkHon— 
promissory  note,  undertaking,  or  order  for  payment  of  money,  in  ^]j!JJ^|^'" 
whatever  language  or  languages  the  same  may  be  expressed,  and 
whether  the  same  shall  or  shall  not  be,  or  intended  to  be  under 
seal,  purporting  to  be  a  bill,  note,  undertaking,  or  order,  or  part 
of  a  bill,  note,  undertaking,  or  order,  of  any  foreign  Prince  or 
State,  or  of  any  minister  or  officer  in  the  service  of  any  foreign 
Prince  or  State,  &c.,  without  the  authority  of  such  foreign  Prince 
or  State,  minister,  or  officer, '^  &c.,  he  shall   be  subject  to  the 

Senaltins  mentioned  in  the  act.  It  will  be,  in  the  first  place, 
esirable  to  ascertain  what  is  the  meaning  of  the  words  ''  pur- 
porting to  be  a  bill,  or  part  of  a  bill,''  &c.,  and  it  appears  to 
us  that  we  must  construe  it  in  this  way :  If  it  be  a  complete 
bill  or  note,  then  it  must  appear  on  the  face  of  it  to  be  what 
it  is  alleged  it  purports  to  be ;  but  that  word,  when  it  is  used 
with  reference  to  part  of  a  bill  or  note,  cannot  be  construed  in  the 
same  manner,  for  part  of  a  bill  cannot  purport  to  be  anything ; 
when  applied  to  a  part,  it  must  mean  that  it  is  part  of  a  bill  or 
note  which,  if  complete,  would  purport  to  be  what  is 
described  in  the  act.  This  is  the  only  reasonable  construction 
that  can  be  put  upon  the  statute.  When  a  prisoner  is  charged 
with  forging  part  of  an  instrument,  we  must  be  satisfied  not  from  Ja^P"*"**' 
merely  looking  at  the  indictment,  but  by  proper  averments  and  by 
extrinsic  proof,  that  the  instrument,  when  complete,  would  be 
what  it  is  stated  to  be.  The  cases  cited  to  us  on  behalf  of  the 
prisoner  were  cases  where  the  instruments  were  complete.  There 
it  was  necessary  to  set  them  out,  to  give  the  judges  information  as 
to  the  punishment  to  be  awarded,  as  well  as  for  the  information  of 
the  prisoners  themselves.  Here  the  prosecutors  have  set  out  the 
different  parts,  and  have  made  averments  that  they  are  parts  of 
undertakings  of  a  foreign  Government,  and  for  the  payment  of 
money,  and  we  think  nothing  more  need  be  alleged.  The  first 
twenty -four  counts  are  therefore,  in  our  jadgment,  sufficient. 
The  last  six  cannot  be  sustained,  and  that  upon  another  ground, 
namely,  that  they  are  not  within  the  2  &  3  Will.  4,  c.  123,  inas- 
much as  that  applies  and  is  confined  to  indictments  for  forgery, 
which  this  is  not,  and  also  to  complete  instruments,  and  not  to 
parts,  because  they  only  can  be  described  as  in  an  indictment  for 
larceny.  Then  comes  the  much  more  difficult  and  important 
question,  as  to  what  judgment  is  to  be  given  by  the  court  on  their 
overruling  the  demurrer;  and  we  have  taken  time  since  yesterday 
to  look  fully  into  the  authorities  on  the  subject.  It  is  a  question 
which  has  very  seldom  come  before  judges  in  modem  times,  and, 
after  an  experience  of  twenty  years,  this  is  the  first  time  it  has 
been  raised  before  me.     On  full  investigation,  I  have  no  doubt 
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Bm.       tHat  the  judgment  mast  be  a  final  one.     It  appears  to  me  clear 
Fadkrmaii    ©noagh  that  any  plea  in  confession  and  avoidance  of  a  felony,  if 

AMD  </THiBBa.  decided  against  a  prisoner,  subjects  him  at  once  to  all  the  conse- 
is&o  4<ioiice8  of  a  confession.  This  is  according  to  every  rule  and 
— '       principle  of  pleading.     It  is  with  reference  to  the  old  law  of  appeal 

Jwi$dictkm-^  that  we  shall  find  most  of  the  authorities  on  the  question  before 
Forym^,      ^9>  for  it  has  seldom  been  mooted  in  cases  of  iudictment.     In 
appeals  of  felony  there  were  several  pleas  which  did  not  confess 
the  felony  at  aU.      For  instance,  where  the  appellant  was  the 
brother  of  the  party  killed,  it  was  competent  to  plead  his  bastardy, 
or  that  he  had  an  elder  brother  to  whom  the  plea  belonged,  and 
there  is  an  instance  in  the  Year  Books,  7  Edw.  4,  in  which  that 
last-mentioned  plea  was  pleaded,  and  the  question  arose  whether 
there  was  an  elder  brother  of  the  whole  blood  or  half-blood;  in 
one  case  the  appellant  would  be  entitled  to  the  appeal,  in  the 
other  not.     There  the  plea  did  not  go  to  the  confession  of  the 
crime  itself.     Whatever  might  be  the  guilt  or  innocence  of  the 
accused,  the  question  raised  was  merely  whether  he  was  appealed 
by  the  right  person.     So,  again,  it  a  woman  appealed  a  man  of 
the  death  of  her  husband,  it  was  competent  to  plead  that  they 
were  never  accoupled  in  lawful  matrimony,  and  that  was  tried  by 
the  certificate  of  the  bishop.     Here,  also,  the  question  of  guilt  or 
innocence  is  untouched.      In  2  Hale,   237,  there  is  a   case  in 
which  a  person,  indicted  as  Alan  Oerard^  pleaded  that  he  ought  to 
have  been  indicted  by  the  name  of  John  Allen,  and  the  Attorney- 
General,  instead  of  demurring,  replied  that  he  was  as  well  known 
by  one  name  as  by  the  other.      Here,  then,  is  another  instance  in 
which  guilt  is  neither  confessed  nor  avoided.      There  is  a  great 
number  of  others  of  the  same  character ;  amongst  them  those  of 
autrefois  convict  and  autrefois  acquit,  and  many  other  dilatory  or 
declinatory  pleas.       It  seems  to  have  been  the  practice  in  olden 
times  to  plead  the  plea  of  not  guilty  with  the  declinatory  plea. 
In  2  Hale,  255,  it  is  said — ''Regularly,  where   a   man   pleads 
any  plea  to  an  indictment  or  appeal  of  felony  that  doth  not  confess 
the  felony,  he  shall  yet  plead  over  to  the  felony  in  favorem  vitce, 
and  that  pleading  over  to  the  felony  is  neither  a  waiving  of  his 
special  plea,  nor  makes  his  plea  insufficient  for  doubleness.^'    That 
shows  distinctly  that  the  two  were  pleaded  together,  and  they  well 
might  stand  together  but  for  the  objection  of  doubleness ;  and  in 
favorem  vitce  the  courts  would  not  allow  this  to  prevail.      But  this 
practice  was  always  confined  to  those  cases  where  the  plea,  together 
with  which  that  of  not  guilty  was  pleaded,  did  not  confess  the 
felony ;  for,  if  it  did,  then  the  pleadiug  would  not  only  be  double, 
it  would  be  contradictory.      If  the  other  cases  are  fully  examined, 
this  will  be  found  to  be  the  solution  of  the  difficulty  that  has  arisen 
on  the  subject.       Even  in  those  cases  where  a  plea  is  pleaded 
that  does  not  confess  the  matter  at  issue, — in  misdemeanors  and  in 
civil  suits, — the  judgment  against  the  defendant  on  such  a  plea  is 
final.     But  in  felonies  it  is  said  the  indulgence  of  the  common  law 
was  applied  to  mitigate  the  ordinary  and  general  rules  of  pleading, 
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in  favorem  vitce^  and  in  all  capital  cases^  therefore^  the  defendant        Bro. 
was  allowed  to  plead  over^  but  he  was  neyer  allowed  to  plead  a    ^     ^' 
plea  in  confession  and  avoidance^  at  the  same  time  with  a  plea  of  ^^  othbrs. 
not  gniltj.     And  where  the  plea  was  not  in  confession^  and  might        — 

be  pleaded  at  the  same  time  with  not  guilty^  Lord  Hale  mentions         ' 

that  a  defendant  should  take  care  that  they  are  pleaded  together,  Jm^Kctum— 
for,  if  not,  he  may  lose  the  advantage  he  would  otherwise  obtain  /JJIjZ^T" 
from  the  indulgence  the  law  gives ;  and  he  puts  some  instances 
which  clearly  show  that  it  was  a  mere  indulgence,  and  that  a  party, 
in  order  to  avail  himself  of  it  was  obliged,  according  to  strictness, 
to  plead  not  guilty  at  the  same  time  with  his  dilatory  or  declinatory 
pleas,  or  any  special  one  which  did  not  confess  and  avoid  the 
felony.  That  being  the  case,  we  find  we  have  authorities  distinctly 
to  show  that,  on  pleading  a  plea  in  confession  and  avoidance, 
which  was  determined  against  a  prisoner,  the  judgment  was 
final,  and  he  was  not  allowed  to  plead  over.  So  it  was  in  the 
case  of  a  general  demurrer.  But  then  comes  the  difficulty  arising 
from  Lord  Hale's  observation  on  the  case  in  the  Year  Books, 
14  Edw.  7,  and  which  seems  to  have  misled  those  learned 
judges  whose  dicta  have  been  quoted  to  us,  and  who,  in  the 
hurry  of  Nisi  Prius,  had  not  the  opportunity  which  we  have  had 
of  looking  into  the  authorities.  Lord  Hale  speaks  of  that  decision, 
which  is  expressly  in  point,  that  it  is  to  be  understood  ''  cum  grano 
sails**  But,  in  saying  so,  he  does  not  mean  to  question  its  validity, 
but  only  to  apply  to  it  a  distinction  which  the  court,  on  the  present 
occasion,  is  prepared  to  act  upon ;  otherwise  he  would  have  said  Judgment, 
that  it  ought  not  to  be  attended  to  at  all,  but,  on  the  contrary,  he 
says  that  it  is  a  good  opinion  if  you  do  but  understand  it  aright. 
It  was  a  case  which  came  before  all  tlie  judges  in  the  Exchequer 
Chamber.  A  prisoner,  having  pleaded,  refused  to  put  himself 
upon  the  country,  and  it  was  considered  by  some  of  the  judges 
that  he  might  have  judgment  as  if  he  had  confessed ;  by  others, 
that  he  might  be  put  to  ihelpeine  forte  et  dure ;  and  Choke,  J.  says, 
by  way  of  illustration,  "  If  a  person  be  indicted  or  appealed  of 
felony,  and  he  will  demur  to  tne  indictment  or  appeal,  and  it  be 
adjudged  against  him,  he  shall  have  judgment  to  be  hanged.'^ 
Now  it  is  upon  that  observation,  made  by  one  of  the  judges  in  the 
course  of  the  argument,  and  very  much  to  the  point, — an  observa- 
tion, moreover,  to  which  the  other  judges  assented, — that  Lord 
Hale  says  it  is  to  be  understood  cum  grano  salis,  and  that  it  can- 
not be  taken  generally  that,  if  a  man  demurs,  and  the  demurrer  is 
decided  against  him,  the  judgment  must  be  final.  He  means  that 
in  some  cases  it  is  final,  and  in  others  it  is  not.  Then  the  question 
is,  what  cases  are  within  the  rule,  and  what  are  to  be  excluded  ; 
and,  then,  does  the  present  case  come  within  one  branch  or  the 
other  ?  Now,  it  seems  to  me  that  the  rule  which  is  applied  to 
pleas  generally  applies  to  demurrers  also.  Where  the  plea  is  a 
plea  in  confession  aud  avoidance,  the  party  has  final  judgment  upon 
his  plea  being  adjudged  against  him,  but  wheie  it  is  dilatory  or 
declinatory,  and  might  well  be  pleaded  with  not  guilty,  he  has 
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Bko.  only  judgment  against  him  apon  that  plea^  and  is  permitted  to  be 
^-  tried:  indeed  he  has  a  right  to  be  tried  upon  the  plea  of  not  guilty, 

AMD  OTHBR8.  ^here  he  had  pleaded  it  with  that  plea.  Even  where  he  had  not, 
it  seems  to  have  been  the  habit  of  the  judges,  as  a  mere  indulgence, 
to  give  him  the  same  advantage,  and  to  permit  him,  in  cases  of 

•'•j^**^**©!^—  capital  felony,  that  is  to  say,  in  all  cases  of  felony — for  I  do  not 
"  mean   to  make  any  distinction  between  them — to  take  his  trial 

upon  the  merits.  Lord  Hale  appears,  therefore,  to  mean  that  the 
doctrine  laid  down  must  be  subject  to  the  same  rules  as  were 
applicable  to  the  case  of  a  special  plea,  and  that  where  the 
demurrer  really  confesses  and  avoids  the  charge,  judgment  upon  it 
against  the  prisoner  is  to  be  considered  final ;  but  that  where  the 
demurrer  is  what  is  called  a  demurrer  in  abatement,  there  judg- 
ment is  not  final.  Some  demurrers  are  to  the  jurisdiction  of  the 
court,  and  we  had  a  case  cited  from  Dyer,  38,  of  a  demurrer  to 
the  jurisdiction,  which  demurrer  might  well  stand  with  a  plea  of 
innocence,  and  there,  after  demurrer  adjudged  against  the  party, 
he  had  an  opportunity  of  pleading  not  guilty,  because  he  might 
plead  that  probably  with  a  demurrer.  There  was,  too,  a  demurrer 
in  a  celebrated  case  in  Wilson,  to  an  appeal  of  death,  in  the  time 
of  Lord  Mansfield.  There  they  pleaded  to  the  appeal  of  death, 
praying  that  the  writ  might  be  quashed,  and  they  pleaded  with 
that  plea  a  plea  of  not  guilty  to  the  felony,  as  they  might  well  do, 
seeing  that  their  plea  went  to  the  quashing  of  the  indictment,  and 
not  to  a  confession  of  it,  and  there  was  judgment  in  favour  of  the 
defendant.  So,  again,  some  pleas  are  called  by  Hawkins  demurrers 
in  abatement.  Now  to  these  the  indulgence  which  Lord  Hale 
speaks  of  applies  and  the  prisoner  was  allowed  to  plead  over  after 
demurrer  adjudged  against  him ;  but  it  seems  doubtful,  in  case  he 
had  not  pleaded  not  guilty  with  the  demurrer,  and  afterwards 
refused  to  plead  it,  whether  or  not  the  court  must  not  have  given 
judgment  final  against  him,  because  they  could  not  compel  him, 
after  having  once  demurred,  to  plead  by  'peine  forte  et  cfure,  for  the 
demurrer  was  in  the  nature  of  a  plea.  And  this  is  said  by  Lord 
Hale  (P.  C.  315)  :  ''If  a  man  indicted  for  felony  demur  to  the 
indictment,  and  will  not  otherwise  answer,  this  is  no  standing 
mute;  but  if  the  demurrer  be  ruled  against  him,  he  shall  have 
judgment  of  death.''  And  therefore  it  appears  that  even  in  those 
cases  in  which,  by  the  indulgence  of  the  law,  he  was  permitted 
to  plead  over,  inasmuch  as  he  could  not  be  compelled  to  do  so 
after  the  demum^r  was  overruled,  if  he  refused  so  to  plead,  he 
was  to  have  judgment  of  dc^ath :  that  was  the  only  way  in  which 
tho  court  could  proceed  against  him.  This  seems  to  me  decisive 
of  the  question  that  the  strict  rule  of  law  was  that  the  judgment 
was  final,  and  that  it  was  only  by  the  indulgence  of  the  court  that 
the  party  was  allowed  to  come  in  and  plead  not  guilty  in  those 
particular  cases  to  which  the  indulgence  was  applicable.  If  he 
had  lost  the  opportunity  by  not  pleading  not  guilty  with  the 
demurrer,  in  that  case  there  was  nothing  on  the  record  but  the 
demurrer,  and   the   strict  judgment  (although  it  was  in  certain 
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Masch  SssaioN,  1850. 

March  8. 

Reg.  v.  Aubtih.  (a) 

Orand  Jury — Bill — Practice. 

Where  the  grand  jury  have  ignored  a  hill,  the  court  will  not  permit  a  second 
bill  of  a  like  nature  to  be  presented  to  them  at  the  same  session. 

THE  grand   jury  having  come  into  court,   and    delivered  in, 
amongst  others,  a  bill  against  the  above  prisoner,  for  arson, 
which  they  had  ignored, 

Bohinson  said  that  he  was  instracted  to  ask  the  conrt  to  direct  the 

(a)  Reported  by  B.  C.  Robixsoh,  Esq.,  Bamster-at-Law. 
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casee  relaxed)  was  a  final  one.    If  that  was  so,  it  decides  the 

S resent  case,  because  there  is  nothing  upon  the  record  but  the 
emurrer.  No  plea  of  not  guilty  pleaded  with  it,  neither  could  it 
be  so  pleaded,  for  then  the  demurrer  and  plea  would  be  contra- 
dictory. Therefore  it  seems  to  me,  upon  the  whole  case,  this 
being  a  general  demurrer,  that  it  does  contain  a  confession,  and 
that  the  permission  to  plead  not  guilty  afterwards  is  an  indulgence  '^/^^^Z^ 
granted  by  the  court  only  in  those  cases  in  which  the  demurrer  is 
what  is  called  a  demurrer  in  abatement,  and  this  is  not  one  of  that 
description.  The  judgment  is  a  final  judgment.  We  have  looked 
into  the  modem  authorities  that  have  been  cited  to  us  which,  we 
repeat,  only  appear  to  be  judgpnents  given  at  Nisi  Prius,  and  are  not 
therefore  of  that  weight  to  which  they  would  otherwise  be  entitled 
from  the  knowledge  and  learning  of  those  learned  judges  whose 
names  are  appended  to  them.  The  cases  seem  to  us  not  to 
have  been  so  luUy  considered  as  under  other  circumstances  they 
might  have  been,  and  we  are  compelled,  therefore,  to  decide  against 
them. 

Parry  requested  to  be  allowed  to  withdraw  the  demurrer,  that 
the  prisoners  might  plead,  and  be  tried  upon  the  merits. 

AxDBBBON,  B. — ^We  cannot  accede  to  any  such  request.  The 
prisoners  have  taken  the  risk,  and  they  must  abide  by  the  con* 
sequences. 

The  Attomey-Oeneral,  Olarhson,  and  BaUantme  for  the  prose- 
cution. 

Huddleston,  Parry ^  and  Metcalf  for  the  prisoners. 
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Bkg.        grand  jury  to  reconsider  the  bill.     Only  five  out  of  twelve  witnesas 
.  *'-  had  been  examined^  and  the  remaining  seven  were  prepared  to  give 

—  *      material  evidence  in  support  of  the  charge. 

1850.  Payne  (for  the  prisoner)  contended  that  such  an  application  was 

Praciic&-^    Unprecedented.     What  occurred  in  the  grand  jury  room  could 

Ovandjwry.    not  be  made  the  basis  of  any  motion  in  the  full  court,  nor  could 

the  reasons  which  induced  the  grand  jury  to  ignore  the  bill  be 

inquired  into. 

The  Becobdbb. — I  cannot  interfere  with  the  decision  of  the 
grand  jury,  nor  inquire  into  the  grounds  on  which  they  have  acted^ 
but  I  see  no  objection  to  a  fresh  bill  being  sent  up  to  the  grand 
jury,  before  they  are  discharged,  and  then  aU  the  witnesses  may  be 
examined. 

Another  bill  was  accordingly  sent  up,  but  when  the  grand  joiy 
came  into  court  to  return  it, 

Payne  objected  to  its  being  received,  on  the  ground  that  it  was 
not  competent  for  the  prosecution  at  the  same  sessions  to  send  a 
second  bill  before  the  grand  jury  on  the  same  facts,  after  they  had 
ignored  the  first.  He  referred  to  JB.  v.  Hv/mphrey  (0.  &  M.  601), 
befure  Mr.  Justice  Patteson,  on  the  Oxford  circuit ;  in  that  case  the 
grand  jury  threw  out  a  bill  containing  a  charge  of  burglary,  upon 
which  another  bill  was  sent  before  them.  The  foreman  of  the 
grand  jury  came  into  court  to  consult  the  learned  judge  as  to  the 
course  they  should  pursue,  and  he  held  that  a  second  bill  could  not 
be  preferred  upon  the  same  facts  at  that  session  before  the  same 
grand  jury. 

The  Rbcoedbe  (after  consulting  Wightman,  J.)  :  —  The 
learned  judge  is  of  opinion  that  the  same  grand  jury  ought  not  to 
be  called  upon  to  reconsider  the  same  facts  which  have  induced 
them  to  throw  out  a  bill,  on  a  similar  bill  being  presented  to  them. 
I  think,  therefore,  I  ought  not  to  receive  this  presentment,  but 
should  act  on  the  pirevious  one  which  has  Leen  recorded ;  I  thought 
at  first  that  there  was  no  objection  to  a  second  bill  going  up,  but  I 
find  it  is  opposed  to  the  general  practice,  and  there  is  on  principle 
a  very  good  reason  why  it  should  not  be  done,  for  if  two  bills  may 
be  presented,  so  may  three  or  more,  and  the  labours  of  a  grand 
jury  would  be  most  inconveniently  increased;  I  shall  therefore 
request  Mr.  Clark  (the  clerk  of  the  arraigns)  to  let  the  present 
decision  stand  recorded  as  a  rule,  that  the  same  bill  shall  not  be 
sent  a  second  time  before  the  same  grand  jury,  as  it  would  be  only 
calling  upon  them  to  go  through  the  same  facts  on  which  they  had 
already  come  to  a  decision. 
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Apbil  Session^  1850. 

April  18. 

(Before  Babon  Platt.) 

Rio.  v.  Tiddeman^  Bennett^  and  othebs.  (a) 

Threatening  to  accuse  of  an  infamous  crime — Indictment. 

On  an  indictment  for  threatening  to  accuse  of  cm  infamous  crime,  with  intent 

to  extort  a  certain  security  for  money : 
Held,  not  necessary  to  aver  to  whom  the  security  belonged. 

THE    prisoners    were    cliarged    npon    the    following    indict- 
ment : — 

Central  Criminal  Conrt,  *)  The  Jorors  for  onr  Lady  the  Queen  indietrntnt. 
to  wit.  J  upon  their  oath  present^  that  Henry 

Tiddeman^  late  of  the  parish  of  Saint  Giles  in  the  Fields^  in  the 
county  of  Middlesex^  and  within  the  jurisdiction  of  the  Central 
Criminal  Courts  labourer^  John  Bennett^  late  of  the  same  place^ 
labourer^  William  Landler^  late  of  the  same  place,  labourer,  John 
Jones,  late  of  the  same  place,  labourer,  otherwise  called  John  Joyce, 
and  John  Sullivan,  late  of  the  same  place,  labourer,  on  the  2nd 
day  of  March,  in  the  13th  year  of  the  reign  of  our  Sovereign 
Lady  Victoria,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  the  said  court,  feloniously  did  threaten 
one  Samuel  Wyatt  to  accuse  him  the  said  Samuel  Wyatt  of 
having  committed  the  abominable  crime  of  buggery  with  the  said 
Heniy  Tiddeman,  with  a  view  and  with  the  intent  in  so  doing 
then  and  there  and  thereby  to  extort  and  gain  from  the  said  Samuel 
Wyatt  a  certain  valuable  security  for  the  payment  of  money,  to 
wit,  a  security  for  the  payment  of  the  sum  of  fifty  pounds,  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 

The  second  count  alleged  that  the  prisoners  feloniously  did  accuse 
the  said  Samuel  Wyatt  of  having  committed  the  abominable  crime, 
Ac,  with  the  said  Henry  Tiddeman. 

Third  count. — ^That  they  feloniously  did  threaten  the  said  Samuel 
Wyatt  to  accuse  him  the  said  Samuel  Wyatt  of  having  attempted 
and  endeavoured  to  commit  the  abominable  crime,  &c.,  with  the 
said  Henry  Tiddeman. 

FouHh  caimt. — That  they  did  accuse  the  said  Samuel  Wyatt  of 

(a)  Reported  hj  B.  C.  Bobimbom,  Esq.,  BarrUter-at-Law 
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Bsa       Iiaving  attempted  and  endeavoured  to  commit  Hke  abominable 

TiDDKMAN     ^"^®  ^*  buggery  with  tbe  said  Henry  Tiddeman. 

Bemnbtt/        Fifth  count, — That  they  feloniously  did  threaten  the  said  Samuel 

AXD  OTUKR8.  Wyatt  to  accuse  him  the  said  Samuel  Wyatt  of  a  certain  infamous 

1850.       crime^  that  is  to  say^  of  having  made  to  the  said  Henry  Tiddeman 

— .        a  certain  solicitation,  whereby  to  move  and  induce  him  the  said 

^'m(w^  *^  Henry  Tiddeman  to  commit  with  said  Samuel  Wyatt  the  abominable 

IndiOmmt,      Crime,  &C. 

Sixth  count. — That  they  did  accuse  the  said  Samuel  Wyatt  of  a 
certain  infamous  crime,  that  is  to  say,  of  having  made  to  the  said 
Henry  Tiddeman  a  certain  solicitation,  whereby  to  move  and 
induce  him  the  said  Henry  Tiddeman  to  commit  with  the  said 
Samuel  Wyatt  the  abominable  crime,  &c. 

Seventh  count. — That  they  did  threaten  the  said  Samuel  Wyatt 
to  accuse  him  the  said  Samuel  Wyatt  of  having  committed  the 
abominable  crime,  &c» 

Eighth  count. — ^That  they  did  accuse  the  said  Samuel  Wyatt  of 
having  committed  the  abominable  crime,  &c. 

Ninth  count. — That  they  did  threaten  the  said  Samuel  Wyatt  to 
accuse  him  the  said  Samuel  Wyatt  of  having  attempted  and 
endeavoured  to  commit  the  abominable  crime,  &c. 

Tenth  covmi. — That  they  did  accuse  the  said  Samuel  Wyatt  of 
having  attempted  and  endeavoured  to  commit  the  abominable 
crime,  &c. 

Eleventh  count. — That  they  did  threaten  one  Samuel  Wyatt  to 
accuse  him  the  said  Samuel  Wyatt  of  having  committed  the 
abominable  crime,  &c.,  with  the  said  Henry  Tiddeman,  with  a  view 
and  intent  thereby  to  extort  money  from  the  said  Samuel  Wyatt. 

There  were  nine  other  counts,  only  varying  from  the  first  ten 
as  the  eleventh  did  in  alleging  the  intent  to  be  to  extort  money. 
There  was  no  allegation  in  any  count  as  to  whose  property  the 
security  or  the  money  was. 

Pamell,  Woollett,  and  Prendergast  (for  the  prisoners),  severally 
contended,  in  arrest  of  judgment,  that  the  indictment  was  defec- 
tive for  not  alleging  that  the  security  sought  to  be  obtained  was 
the  property  of  the  prosecutor.  In  B.  v.  Parker  (3  Q.  B.  292), 
which  was  a  charge  of  conspiracy  to  obtain  money  by  false  pre* 
tences,  it  was  held  necessary  to  show  to  whom  the  property  belonged. 
So,  in  B.  V.  Norton  (8  C.  &  P.  186),  which  was  a  charge  of 
obtaining  money  by  false  pretences,  a  similar  defect  was  held  fatal. 

Platt,  B. — But  whose  security  should  the  indictment  allege  it 
to  have  been  ?  The  instrument  obtained  was  an  I  0  U,  and  it 
would  be  of  no  value  in  the  hands  of  the  maker. 

Pamell. — But  it  is  alleged  to  be  a  valuable  security,  and  must 
have  been  of  some  value  to  satisfy  the  terms  of  the  charge. 

Bodkin  (with  whom  was  Cooper  for  the  prosecution.) — It  is  not 
necessary  that  the  property  should  be  alle^d  to  be  in  any  one. 
The  gist  of  the  charge  is  not  the  obtaining,  out  the  demanding  and 
endeavouring  to  obtain,  by  threats.  It  is  not  necessary  that  any- 
thing at  all  should  have  been  obtained.  It  is  like  a  case  of  breaking 
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iBto  a  honse  in  the  night  time  with  intent  to  steals  where  it  is        Rioo. 
quite  immaterial  whether  anything  is  stolen  or  not.     In  such  a    ^.^jj'^^^j, 
case^  where  the  goods  of  a  particular  person  were  alleged  to  have     bexmrtt,' 
been  stolen^  it  was  held  not  necessary  to  prove  that  they  were  his  ahd  othbbs. 
goods  :  (JB.  V.  Olarke,  1  C.  &  E.  421.)  i^. 

ParneU. — The  same  thing  might  lukve  been  urged  in  the  case  of        — . 
JB.  V.  Parker,     There  it  was  quite  immaterial  whether  anything    ^^7—  ^ 
was  obtained  or  not.     The  conspiracy  was  the  gist  of  the  offence^    indictment. 
and  yet  it  was  held  that  a  conspiracy  to  obtain  goods  by  &lse  pre- 
tences must  state  whose  property  the  goods  were. 

Platt^  B.j  took  time  to  consider  the  objections^  and  on  the 
next  day  delivered  the  following  judgment: — ^The  indictment 
charges  the  prisoners  with  making  certain  threats,  with  intent  to 
extort  from  the  prosecutor  a  valuable  security;  but  it  does  not 
state  whose  property  that  security  was,  and  the  question  is  whether 
or  not  the  omission  is  fatal  to  its  validity.  The  statute  on  which 
the  indictment  is  framed  is  the  10  &  11  Vict.  c.  66^  s.  2,  which 
makes  it  an  offence  to  accuse  or  threaten  to  accuse  any  person  of 
the  offence  specified,  with  a  view  or  intent  to  extort  or  gain  from 
such  person  any  property,  money,  or  security.  The  words  of  the  Judgment, 
statute  are  exceedingly  important,  because  one  of  them,  namely, 
''extort,^'  has  a  certain  technical  meaning,  which  is  defined  in 
2  Salk.,  and  when  a  man  is  charged  with  extorsively  taking,  the 
very  important  word  shows  that  he  is  not  acquiring  possession 
of  his  own.  The  ordinary  form  of  indictment  for  extortion  may 
be  found  in  Bum^s  Justice,  and  the  language  there  shows  that  it  is 
not  at  all  necessary  that  the  thing  extorted  should  be  said  to  be 
the  property  of  any  person.  In  JB.  v.  Norton,  the  indictment 
was  held  bad  for  want  of  such  an  averment;  but  that  was  an 
indictment  under  another  statute,  which  made  it  necessary  that 
the  party  charged  under  it  should  actually  obtain  the  thing  sought 
to  be  obtained ;  but  that  is  not  so  here,  because,  whether  anything 
is  obtained  or  not,  the  crime  is  complete,  and,  therefore,  whether 
the  property  belongs  to  the  person  threatened  or  not,  is  quite 
immaterial,  the  offence  is  committed  immediately  the  accusation  is 
made,  with  the  evil  intent  stated  in  the  indictment. 

Bodhin  and  Oooper  for  the  prosecution. 

Pamelly  WoollaJttyBxid.  Prendergast  for  the  prisoners. 

Verdict,  OuiUy. 
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Apbil  Session. 

July  9, 1850. 

(Before  the  Rbcobdbb.) 

RbG.   v.   BaILBT  and  OTHBBS.(a) 

8^9  Vict,  c.  109,  8,  17 — Qcaning — False  pretences. 

Upon  aprcsecution  under  the  Sir 9  Vict  c,  109>  a.  17,  for  obtaining  mone^ 

by  fraudulentlt/  playing  at  a  certain  game : 
Held  that  there  must  be  fraud,  unlawful  device,  or  iU  practice  during  the 

game,  and  it  is  not  sufficient  thai  fraud  vHis  resorted  to  to  induce  the  pros^ 

cutor  to  play, 
Qiusre,  whether  skittles  is  a  game  witfiin  the  above  statute  f 
Where  several  persons  confederated  and  combined  together  to  play  at  skittles 

so  that  the  play  of  one  of  them  should  betoken  his  skill  to  be  much  less  than 

it  really  was,  in  order  ifiat  the  prosecutor  (a  looker-on)  might  be  induced  to 

play  with  him,  and  thereby  lose  to  him  his  money : 
Held,  an  indictable  conspiracy, 

THE   defendants  were  arrainged  upon  the  following  indict- 
ment : — 
Central  Criminal  Court,  "|^  The  jurors  for  our  Lady  the  Queen^ 
to  wit.  J  upon  their  oath  present,  that  hereto- 

fore and  before  the  committing  of  the  offence  hereinafter  in 
this  count  mentioned,  to  wit,  on  the  3rd  day  of  April,  a.d.  1850^ 
one  Joseph  Bailey,  being  a  person  of  great  skill  and  dexterity  in 
playing  games  with  skittles,  had  piayed  and  lost  divers  of  the  said 
games  in  the  presence  and  view  as  well  of  one  Thomas  Bland,  as 
of  John  Lawler  and  John  Johnson,  hereinafter  mentioned,  and  the 
said  Joseph  Bailey  then  paid  to  the  said  John  Lawler  and  John 
Johnson  diyers  sums  of  money  as  and  for  wagers  staked  by  him 
the  said  Joseph  Bailey,  upon  the  result  of  the  said  games,  and  as 
lost  by  him  through  his  want  of  skill  in  playing  the  said  games. 
Whereas  in  truth  and  in  fact  the  said  games  were  intentionally 
lost  by  him  the  said  Joseph  Bailey,  and  not  from  any  want  of  skill 
on  the  part  of  the  said  Joseph  Baileys  and  the  said  wagers,  as  and 
for  which  the  said  moneys  were  so  paid  as  aforesaid,  were  pretended 
and  non-existing  wagers,  and  the  said  moneys  were  so  paid  as  afore- 
said for  the  purpose  of  causing  it  to  appear  that  such  supposed 
wagers  had  existence,  which,  in  fact,  they  had  not,  and  for  no 
other  purpose  whatever.     And  the  jurors  aforesaid,  upo^  their 

(a)  Reported  bj  B.  C.  RoB»Boir|  Esq.,  Barrister-Rt-Law. 
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oath  aforesaid^  do  further  present  that  the  said  Joseph  Bailey^  late  Rbo. 
of  the  parish  of  Saint  James^  Clerkenwell,  in  the  county  of  •• 
Middlesex^  and  within  the  jarisdiction  of  the  said  Central  Criminal  asd^oihrrs. 
Court,  labourer,  John  Lawler,  late  of  the  same  place,  labourer,  and  — 
John  Johnson,  late  of  the  same  place,  labourer,  being  evil-disposed  1^' 
persons,  and  intending  to  cheat  and  defraud  the  said  Thomas  8^9  Vuu. 
Bland  of  his  moneys,  afterwards,  to  wit,  on  the  day  and  year  *'  ^^,f^''  *^"" 
aforesaid,  with  force  and  arms,  at  the  parish  aforesaid,  in  the  county  FaUepretmoei. 
aforesaid,  and  within  the  jurisdiction  of  the  said  Central  Criminal 
Court,  unlawfully  did  conspire,  combinoj  confederate  and  agree 
together  to  deceiye  the  said  Thomas  Bland,  and  falsely  to  represent 
and  cause  it  to  appear  to,  and  be  believed  by,  the  said  Thomas 
Bland,  that  the  said  sums  of  money  so  paid  as  aforesaid  were  wagers 
which  had  been  lost  by  the  said  Joseph  Bailey  to  them  the  said 
John  Lawler  and  John  Johnson,  owing  to  the  want  of  skill  of  the 
said  Joseph  Bailey  in  playing  the  said  games  so  played  by  him  as 
aforesaid ;  that  the  said  Joseph  Bailey  was,  in  fact,  an  unskilful 
player  at  the  said  games,  and  to  induce  and  persuade  the  said 
Thomas  Bland,  upon  the  faith  and  assurance  of  the  said  Joseph 
Bailey  having  lost  the  said  wagers,  from  being  an  unskilful  player 
at  the  said  games,  to  wager  with  the  said  Joseph  Bailey,  upon  the 
issue  of  divers  other  of  the  said  games  then  and  there  to  be  played 
by  the  said  Joseph  Bailey,  divers  sums  of  money,  to  be  paid  by 
the  said  Joseph  Bailey  to  the  said  Thomas  Bland,  in  the  event  of 
the  said  Joseph  Bailey  losing  the  said  last-mentioned  games ;  and 
to  be  paid  by  the  said  Thomas  Bland  to  the  said  Joseph  Bailey,  in 
the  event  of  the  said  Joseph  Bailey  winning  the  said  games,  that  In^c^™"*'- 
he  the  said  Joseph  Bailey,  being  a  person  well  skilled  as  aforesaid, 
should  win  the  said  games  so  to  be  played  as  aforesaid,  and  there- 
upon fraudulently,  wrongfully,  deceitfully,  and  injuriously  to 
induce,  persuade,  and  compel  the  said  Thomas  Bland  to  pay  divers 
of  his  moneys  to  the  said  Joseph  Bailey,  as  and  for  wagers  fairly 
lost  upon  the  said  games  so  to  be  played  as  aforesaid,  and  to  cheat 
and  defraud  the  said  Thomas  Bland  of  the  same ;  and,  further, 
that  they  the  said  Joseph  Bailey,  John  Lawler,  and  John  Johnson 
should  mutually  aid  and  assist  one  another  in  carrying  out  and 
perfecting  the  said  conspiracy,  combination,  confederacy  and  agree- 
ment. And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  Joseph  Bailey,  John  Lawler,  and 
John  Johnson,  in  pursuance  and  in  prosecution  of  the  said  con- 
spiracy, combiuation,  confederacy  and  agreement,  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  did 
induce  and  persuade  the  said  Thomas  Bland,  upon  the  faith  of  the 
said  Joseph  Bailey  having  lost  the  said  wagers  from  being  an  un- 
skilful player,  to  play  at  the  said  games  with  the  said  Joseph  Bailey ; 
and  the  said  Thomas  Bland  did  then  wager  with  the  said  Joseph 
Bailey  divers  sums  of  money,  to  be  paid  by  the  said  Joseph  Bailey 
to  the  said  Thomas  Bland,  in  the  event  of  the  said  Joseph  Bailey 
losing  certain  games  at  skittles,  then  agreed  to  be  played  by  the 
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Bso.       flaid  Joseph  Bailey^  and  to  be  paid  by  tbe  said  Thomas  Bland  to 
^'         the  said  Joseph  Bailey,  in  the  event  of  the  said  Joseph  Bailey 
AMD  <miBKs.  winning  the  said  games ;  and  the  said  Joseph  Bailey,  in  concert 
and  fraudulent   collusion  with  the  said  John   Lawler  and  John 
^'       Johnson,  did  then  and  there  play  and  win  the  said  games  so  agreed 
8^9  virf,    to  be  played  as  last  aforesaid.      And  the  jurors  aforesaid,  upon 
^  Gamina^'^  their  oath  aforesaid,  do  further  present  that  the  said  Joseph  Bailey, 
FaUepr$tmieei.  John  Lawler,  and   John  Johnson,  in   pursuance  and  in  farther 
prosecution  of  the  said  conspiracy,  combination,  confederacy  and 
agreement  did  thereupon  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,   fraudulently,  wrongfully,   deceitfully  and   injuriously 
induce,  persuade  and  compel  the  said  Thomas  Bland  to  bring  to 
the  said  Joseph  Bailey  divers  of  the  moneys  of  the  said  Thomas 
Bland,  to  wit,  to  the  amount  of  701,  and  upwards,  as  and  for  wagers 
fairly  lost  by  him  the  said  Thomas  Bland  to  the  said  Joseph  Bailey, 
upon  the  event  of  the  said  last-mentioned  games,  which  said  last- 
mentioned  moneys  they,  the  said  Joseph  Bailey,  John  Lawler,  and 
John  Johnson,  in  furtherance  and  in  pursuance  of  the  said  con- 
spiracy, combination,  confederacy  and  agreement,  did  then  and 
there  convert  to  their  own  use,  ends  and  purposes,  and  wrongrfully, 
fraudulently  and  injuriously  did    cheat  and   defraud   the  said 
Thomas  Bland  of  the  same,  to  the  great  injurv  and  deception  of 
the  said  Thomas  Bland,  to  the  evil  and  pernicious  example  of  all 
others  in  the  like  case  offending,  and  against  the  peace  of  our  said 
Lady  the  Queen,  her  crown  and  dignity. 

Second  count. — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  Joseph  Bailey,  John  Lawler^ 
and  John  Johnson,  being  evil  disposed  persons,  and  intending  and 
wickedly  devising  to  cheat  and  defraud  the  said  Thomas  Bland  of 
his  moneys,  afterwards,  to  wit,  on  the  same  day  and  in  the  year 
aforesaid,  with  force  and  arms,  at  the  parish  aforesaid,  in  the  county 
i^oresaid,  and  within  the  jurisdiction  of  the  said  Central  Criminal 
Court,  unlawfully  and  wickedly  did  conspire,  combine,  confederate 
and  agree  together,  that  the  said  Joseph  Bailey  should  play  divers 

gimes  at  skittles  in  the  view  and  presence  of  the  said  Thomas 
land;  that  the  said  Joseph  Bailey,  intentionally,  and  from  no  want 
of  skill  in  playing  the  said  games,  should  lose  the  said  games,  and 
should  play  the  same  in  a  manner  indicating  want  of  skill  in  playing 
the  same,  that  thereupon  the  said  Joseph  Bailey  should  pay  to 
them  the  said  John  Lawler  and  John  Johnson,  and  that  they  should 
receive  from  the  said  Joseph  Bailey,  divers  sums  of  money  as  and 
for  certain  wagers  by  them  the  said  Joseph  Bailey,  John  Lawler, 
and  John  Johnson  falsely  to  be  pretended  to  have  been  depending 
npon  the  result  of  the  said  games,  and  to  have  been  fairly  lost  by 
the  said  Joseph  Bailey  to  the  said  John  Lawler  and  John  Johnson ; 
that  by  the  several  means  in  this  count  aforesaid,  they,  the  said 
Joseph  Bailey,  John  Lawler  and  John  Johnson,  should  deceive 
the  said  Thomas  Bland,  and  should  falsely  represent  and  cause  it  to 
appear  to,  and  be  believed  by,  the  said  Thomas  Bland,  that  the  said 
sums  of  money  so  to  be  paid  as  aforesaid  were  wagers  whioh  had 
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been  lost  by  the  said  Joseph  Bailey  to  them  the  said  John  Lawler        Bmi 

and  John  Johnson  owing  to  the  want  of  skill  of  the  said  Joseph  ^' 

Bailey  in  playing  such  games^  and  from  no  other  oanse  whatsoeyer,  ^^  cvthers. 

and  that  the  said  Joseph  Bailey>  who  was  in  fact  a  very  skilf  al  and        — 

dexterous  player  at  snch  games,  then  was  a  very  anskilfal  player        ^^' 

thereat,  and  thereupon  fraudulently  and  deceitfully  to  indace  and    8^9  Vkt 

persuade  the  said  Thomas  Bland,  upon  the  faith  and  assurance  of  ^'  ^^  *'  ^'■ 

the  said  Joseph  Bailey  having  lost  such  wagers,  from  being  an  FaiMpt^Seneei. 

unskilful  player  at  such  games,  and  from  no  other  cause,  to  wager 

with  the  said  Joseph  Bailey  as  an  unskilf  al  player  at  such  games^ 

upon  the  issue  of  divers  other  games  at  skittles  then  and  there  to 

be  played  by  the  said  Joseph  'Bsilej,  divers  sums  of  money  to  be 

paid  by  the  said  Joseph  Bailey  to  the  said  Thomas  Bland  in  the  event 

of  thesaid  Joseph  Bailey  losing  such  last-mentioned  games,  and'to  be 

paid  by  the  said  Thomas  Bland  to  the  said  Joseph  Bailey  in  the  event 

of  the  said  Joseph  Bailey  losing  such  games :  that  he,  the  said  Joseph 

Bailey,  being  in  fact  a  person  well  skilled  in  playing  such  games, 

shoald  win  such  games  so  to  be  played  as  aforesaid ;  that  thereupon 

they  the  said  Joseph  Bailey,  John  Lawler,  and  John  Johnson  *  ^-.^^   » 

Bhoiild  fraudulently,  wroBgMlV,  deceitfully  and  injuriously  induce,  '"**^'' 

persuade  and  compel  the  said  Thomas  Bland  to  pay  divers  of  his 

moneys  to  the  said  Joseph  Bailey  as  and  for  wagers  fairly  lost  upon 

such  games  so  to  be  played  as  aforesaid,  and  to  cheat  and  defraud 

the  said  Thomas  Bland  of  his  said  moneys.    And  further,  that 

they  the  said  Joseph  Bailey,  John  Lawler,  and  John  Johnson, 

should  mutually  aid  and  assist  one   another  in   carrying  out^ 

perfecting  and  accomplishing  the  said  conspiracy,  combination, 

confederacy  and  agreement,  to  the  great  injury  and  deception  of 

the  said  Thomas  Bland,  to  the  evil  and  pernicious  example  of  all 

others  in  the  like  case  offending,  and  against  the  peace  of  our  said 

Lady  the  Queen,  her  crown,  and  dignity. 

Third  cotmt. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid.  Third  oonnt 
do  further  present  that  the  said  Joseph  Bailey,  John  Lawler,  and 
John  Johnson  being  evil-disposed  persons,  and  wickedly  devising 
and  intending  to  cheat  and  defraud  the  said  Thomas  Bland,  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  with  force  and  arms 
at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within  the 
jurisdiction  of  the  said  Central  Criminal  Court,  unlawfully  and 
wickedly  did  conspire,  combine,  confederate  and  agree  together^ 
and  with  divers  other  evil-disposed  persons,  whose  names  to  the 
jurors  aforesaid  are  as  yet  unknown,  by  divers  false  pretences,  and 
by  divers  unlawful,  subtle,  fraudulent,  indirect  and  deceitful  means, 
ways,  contrivances,  stratagems  and  devices  to  obtain  and  acquire 
to  themselves,  of  and  from  the  said  Thomas  Bland,  divers  of  the 
moneys  of  the  said  Thomas  Bland,  to  wit,  to  the  amount  of  lOOZ.^ 
and  to  cheat  and  defraud  him  of  the  same,  to  the  great  injury  and 
deception  of  the  said  Thomas  Bland,  to  the  evil  and  pernicious 
example  of  all  others  in  the  like  case  offending,  and  against  tiie 
peace  of  our  said  Lady  the  Queen,  her  crown,  and  dignity. 

Fourth  count.^^And  the  jurors  aforesaid,  upon  their  oath  afore-  Fourth  count. 
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said^  do  fnriher  present  that  the  said  Joseph  Bailey^  John  Lawler, 
and  John  Johnson^  being  evil-disposed  persons^  afterwards^  to  wit^ 
on  the  day  and  year  aforesaid^  with  force  and  arms  at  the  parish 
aforesaid,  in  the  county  aforesaid,  and  within  the  jorisdiction  of  the 
8aid  Centoal  Criminal  Court,  unkwfuUy  and  wickidlv  did  conspire, 
combine^  confederate  and  agree  together^  and  wiw  divers  other 
evil-disposed  persons^  whose  names  to  the  jurors  aforesaid  are  as 
yet  nnlTown,  Vy  divers  nnlawfol,  subtle,  fAudulent,  indirect  and 
deceitful  ways^  means^  contrivances^  stratagems  and  devices  to 
prejudice^  injure  and  impoverish  the  said  Thomas  Bland;  to  the 
great  injury  of  the  said  Thomas  Bland^  to  the  evil  and  pernicious 
example  of  all  others  in  the  like  case  offending,  and  against  the 
peace  of  our  Lady  the  Queen,  her  crown,  and  dignity. 

Fifth  count — ^Aiid  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  heretofore  and  before  the  committing  of 
the  offence  hereinafter  in  this  count  mentioned,  to  wit,  on  the  said 
80th  day  of  April,  a.b.  1850,  the  said  Joseph  Bailey,  in  the 
presence  and  view,  as  well  of  the  said  Thomas  Bland  as  of  the  said 
John  Lawler  and  John  Johnson,  had  played  and  lost  divers  games 
with  skittles,  and  had  thereupon  paid  to  the  said  John  Lawler  and 
John  Johnson,  and  the  said  John  Lawler  and  John  Johnson  then 
received  from  the  said  Joseph  Bailey,  divers  sums  of  money  as  and 
for  wagers  staked  by  the  said  Joseph  Bailey  upon  the  issue  of  the 
said  last-mentioned  games,  and  by  him  lost  to  the  said  John  Lawler 
and  John  Johnson.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  thereupon,  to  wit,  on  the  day  and 
year  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  the  said  Central  Criminal  Court,  the 
said  Joseph  Bailey,  John  Lawler,  and  John  Johnson  requested 
the  said  Thomas  Bland  to  wager  with  the  said  Joseph  Bailey,  and 
the  said  Thomas  Bland  did  upon  such  request  wager  with  the  said 
Joseph  Bailey  a  certain  sum  of  money,  to  wit,  the  sum  of  5Z.  to  be 
paid  by  the  said  Thomas  Bland  to  the  said  Joseph  Bailey,  in  the 
event  of  the  said  Joseph  Bailey  winning  a  certain  other  ^ame  then 
agreed  by  the  said  Joseph  Bailey  to  be  played  with  skittles,  and 
to  be  paid  by  the  said  Joseph  Bailey  to  the  said  Thomas  Bland  in 
the  event  of  the  said  Joseph  Bailey  losing  the  said  last-mentioned 
game.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
rarther  present  that  the  said  Joseph  Bailey  thereupon  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  Central 
Criminal  Court,  did  play  the  said  last-mentioned  game  of  skittles 
with  a  skill  and  dexterity  far  exceeding  the  skill  and  dexterity 
with  which  he  had  played  the  said  game  so  lost  by  him  as  afore- 
said, and  then  and  there  won  the  said  game  upon  which  the  said 
wager  between  the  said  Joseph  Bailey  and  Thomas  Bland  was  de- 
pending as  aforesaid.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  said  Joseph  Bailey  did  there- 
upon then  and  there  demand  of  and  from  the  said  Thomas  Bland 
the  said  last-mentioned  wager.     And  the  jurors  aforesaid  upon 


CRIMINAL  LAW  GASES.  397 

their  oath  aforesaid,  do  further  present  that  the  said  Joseph  Baileyj        Bbg. 
John  Lawler,  and  John  Johnson,  being  evil-disposed  persons  and         *• 
intending  to  cheat  and  defrand  the  said  Thomas  Bland  of  his  j^|„>  othbbs. 
moneys,  and  &lsely  to  make  it  to  appear  to  the  said  Thomas  Bland 
that  the  said  wager  had  been  fairly  lost  by  the  said  Thomas  Bland,        ^' 
when  in  trath  and  in  fact  the  same  had  not  been  fairly  lost  nor    8^9  Viet, 
was  the  same  justly  payable  by  the  said  Thomas  Bland  there-  ^*  ^awiW-^ 
upon,  then  and  there,  to  wit,  on  the  day  and  year  aforesaid,  at  the  FaUefntimoa. 
parish  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction 
of  the  said  Central  Criminal   Court,  unlawfully,  knowingly  and 
designedly  did  falsely  pretend  to  the  said  Thomas  Bland  that  the 
said  game  so  played  and  lost  by  the  said  Joseph  Bailey  as  afore- 
said, had  not  been  intentionally  lost  by  the  said  Joseph  Bailey, 
and  that  those  g^ames  had  been  played  by  the  said  Joseph  Bailey 
to  the  best  of  the  ability  of  the  said  Joseph  Bailey,  that  the  dif- 
ference in  skill  with  which  those  games  and  the  said  game  upon 
which  the  said  Thomas  Bland  so  wagered  as  aforesaid  had  been 
played  was  accidental,  and  not  from  any  want  of  exertion  on  the 
part  of  the  said  Joseph  Bailey  in  playing  the  said  games  so  lost  by 
nim  as  aforesaid,  and  that  the  said  sums  of  money  so  paid  by  the 
said  Joseph  Bailey  as  aforesaid  were  so  paid,  as  aforesaid,  for  and 
in  respect  of  wagers  really  and  in  fact  laid  and  made  with  the 
said  John  Lawler  and  John  Johnson,  by  means  of  which  said  false 

Sretences  the  said  Joseph  Bailey,  John  Lawler,  and  John  Johnson, 
id  then  and  there  unlawfully,  knowingly  and  designedly,  fraudu- 
lently obtain  of  and  from  the  said  Thomas  Bland  one  bank  note  for 
the  payment  and  of  the  value  of  five  pounds,  one  piece  of  the  Indictment, 
current  gold  coin  of  this  realm,  called  a  sovereign,  two  pieces  of 
the  current  gold  coin  of  this  realm,  called  half  sovereigns,  four 
pieces  of  the  current  silver  coin  of  this  realm,  called  crowns,  four 
pieces  of  the  current  silver  coin  of  this  realm,  called  half-crowns, 
ten  pieces  of  the  current  silver  coin  of  this  realm,  called  shillings, 
twenty  pieces  of  the  current  silver  coin  of  this  realm,  called  six- 
pences, fifteen  pieces  of  the  current  silver  coin  of  this  realm,  called 
groats,  thirty-six  pieces  of  the  current  copper  coin  of  this  realm, 
called  pence,  and  twenty-four  pieces  of  the  current  copper  coin  of 
this  realm,  called  half-pence^  and  divers,  to  wit,  500  other  pieces  of 
the  current  coin  of  this  realm,  amounting  in  value  to  a  large  sum, 
to  wit,  to  the  sum  of  52.,  the  denomination  whereof  respectively  is 
to  the  jurors  aforesaid  unknown,  of  the  moneys  and  property  of  the 
said  Thomas  Bland,  with  intent  to  cheat  and  defraud  him  thereof, 
whereas,in  truth  and  in  fact,  the  said  games  soplayedand  lost  by  the 
said  Joseph  Bailey,  as  in  this  count  aforesaid,  had  been  intentionally 
lost  by  him ;  and  whereas,  in  truth  and  in  fact,  the  said  games  had  not, 
nor  had  any  of  them,  been  played  to  the  best  of  the  ability  of  the 
said  Joseph  Bailey,  and  whereas,  in  truth  and  in  fact,  the  difference 
in  skill  with  which  those  games  and  the  said  game  upon  which  the 
said  Thomas  Bland  so  wagered,  as  in  this  count  aforesaid,  had  been 
played,  was  not  accidentol,  but  from  want  of  exertion  and  by 
design  on  the  part  of  the  said  Joseph  Bailey  in  playing  the  said 
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games  BO  loBtbyhinijaB  in  this  ootmtaforesaid;  andwhereaSyintrath 
aad  in  fact,  the  said  snms  of  money  so  paid  by  tke  said  Joseph 
Bailey  as  in  this  ooont  aforesaid,  were  not  paid  for  and  in  respect 
of  wagers  really  and  in  fact  laid  and  made  with  the  said  cfohn 
Lawlor  and  John  Johnson ;  and  whereas,  in  truth  and  in  &ct,  the 
8^9  Vict,  said  games  so  played  and  lost  by  the  said  Joseph  Bailey  as  afore- 
^  OamiM-^'^  ^^^  ^®^®  designedly  played  by  the  said  Joseph  Bailey  with  pre- 
FtUt€pr€teHO€s.  tended  want  of  skUl,  in  collnsion  with  the  said  John  Lawler  and 
John  Johnson,  for  the  purpose  of  deceiving  the  said  Thomas  Bland, 
and  inducing  him  to  lay  and  make  the  said  wager  with  the  said 
Joseph  Bailey  as  an  unskilful  player  at  the  said  games,  when,  in 
truth  and  in  fact,  he  was  a  very  skilful  and  dexterous  player 
thereat,  and  for  no  other  purpose  whatsoever,  as  they  the  said 
John  Lawler  and  John  Johnson  then  and  there  well  knew.  And 
whereas,  in  truth  and  in  fact,  the  said  sums  of  money  were  paid  as 
aforesaid,  as  and  for  wagers  as  aforesaid,  for  the  purpose  of  cheating, 
deceiving  and  defrauding  the  said  Thomas  Bland,  and  for  no  other 
purpose  whatsoever,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  said  Lady  the 
Queen,  her  crown  and  dignity. 

It  appeared  in  evidence  that  the  prosecutor  met  the  prisoners  at 
a  public-house,  when  the  latter  commenced  playing  at  skittles,  &c. 
The  defendant  Bailey  appeared  to  be  very  drunk,  and  played  so 
badly  that  he  lost  eveiy  game.  The  other  defendants  then  per- 
suaded the  prosecutor  to  play  against  Bailey,  and  stake  large  sums 
upon  the  game,  for  that  he  was  sure  to  win  everything  he  played 
for.  The  prosecutor  accordingly  did  play  with  Bailey  several 
games  for  large  sums,  every  one  of  which  he  lost.  As  soon  as  the 
defendants  had  got  possession  of  all  the  prosecutor's  money,  they 
made  some  excuse  for  leaving  the  skittle  ground  and  ran  away. 

Parry  and  Pamell  (for  the  defendants),  submitted  that  the  5th 
count  could  not  be  sustained.  It  was  drawn  under  the  statute 
8  &  9  Vict.  c.  109,  s.  1 7,  which  was  in  these  words : — ^*  Every  person 
who  shall  by  any  fraud  or  unlawful  device,  or  ill  practice  in  playing 
at  or  with  cards,  dice,  tables,  or  other  game,  or  in  bearing  a  part 
in  the  stakes,  wagers  or  adventures,  or  in  betting  on  the  sides  or 
hands  of  them  that  do  play,  or  on  wagering  on  the  event  of  any 
game,  sport,  pastime  or  exercise,  win  from  any  other  person  to 
himself,  or  any  other,  or  others,  any  sum  of  money  or  valuable 
thing,  shall  be  deemed  guilty  of  obtaining  such  money  or  valuable 
thing  from  such  other  person  by  a  false  pretence,  with  intent 
to  cheat  or  defraud  such  person  of  the  same.''  The  first  question 
would  be,  whether  skittles  was  a  game  within  the  statutes.  The 
indictment  was  drawn  with  reference  to  the  first  part  of  the 
section,  which  referred  to  cards,  dice,  tables  or  other  games ;  and, 
in  construing  the  meaning  of  the  words  other  games,  the  doctrine 
as  to  things  ejusdem  generis  must  be  applied,  and  it  was  clear  that 
skittles  could  not  be  said  to  be  yuadem  generis  with  cards,  dice, 
tables,  ftc.  These  were  all  games  of  chance,  and  ^'  other  games  " 
were  probably  intended  to  be  confined  to  games  of  chance ;  for,  in 
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tiie  latter  portion  of  the  same  section^  we  find  game^  sports^  pastime,        Rn». 
or  exercise,  within  one  or  the  other  of  which  terms  skittles  would  ^' 

seem  much  more  reasonably  included.     2ndly.  There  was  no  such  j^^j^  othbbs. 
fraad  shown  either  in  the  indictment  or  by  the  evidence,  as  woald         — 

bring  the  case  within  the  5th  section.     There  must  be  fraud  in        ^ * 

the  act  of  playing,  which  it  was  not  sug^sted  was  the  case  here.    ^  ir^  ^^<* 
If  there  was  any  fraud  at  all,  it  was  before  the  actual  play  com-  **  J^^^JL^"" 
menced ;  it  was  it  concealing  the  &ct  that  Bailey  possessed  the  FaUeftreuncet, 
skill  he  really  had.     But  for  what  passed  previously,  it  could  not 
be  said  that  there  was  anything  unfair  in  the  g^me,  for  Bailey  won 
by  skill,  and  not  by  any  trick  or  artfice  whatever.     The  statute 
merely  referred  to  cases  where  marked  cards  or  false  dice  were 
used,  or  where  cards  or  dice  were  changed  during  the  progress  of 
the  game.     That  would  be  cheating  at  the  game  itself. 

The  BsoosDER. — ^But  what  do  you  say  to  the  counts  for 
conspiracy  ? 

Parry  submitted  that,  upon  the  evidence,  they  could  not  be  sup- 
ported. At  the  very  utmost,  it  was  a  struggle  between  the  prose- 
cutor and  the  defendants  which  party  should  take  advantage  of  the 
other.  It  was  clearly  in  the  contemplation  of  the  prosecutor  to 
make  a  profit  of  the  inebriety  of  Bailey,  whom  he  looked  upon  as 
an  easy  victim. 

Olarkaon  and  Robinson  (for  the  prosecution.) — The  fifth  count 
is  supported  by  the  facts  proved.  The  extra  skill  with  which  the 
game  was  played  was  a  fraud  on  the  part  of  the  player,  if  he  had 
before  led  the  prosecutor  to  believe  that  he  played  indifEerently. 
The  act  uses  the  word  unlawful  device,  and  surely  the  playing 
the  game  was  part  of  the  unlawful  device  by  which  the  prosecutors 
money  was  obtained.  At  all  events,  the  counts  for  conspiracy  are 
made  out.  It  may  be  that  if  one  man  alone  has  resorted  to  this 
species  of  deception  it  might  not  have  been  an  indictable  offence ; 
but  it  is  very  different  where  two  or  more  combine  and  support 
each  other  in  the  misrepresentation. 

The  Becordxb. — I  do  not  think  that  the  5th  count  can  be 
sustained.  The  act,  being  a  penal  one,  must  be  strictly  construed, 
and  I  think  that  the  fraua  relied  on  must  be  a  fraud  put  in  practice 
during  the  game  itself.  Here  it  was  not  so :  the  fraud  appears  to  con- 
sist in  the  previous  misrepresentation  of  Bailey^s  skill.  But  I  am 
clearly  of  opinion  that  the  counts  for  conspiracy  are  made  out  if 
the  jury  believe  the  witnesses.  In  many  cases  in  which  an  attempt 
is  made  by  one  man  to  overreach  another,  the  law  does  not  inter- 
fere. Where  it  is  a  mere  struggle  between  mind  and  mind,  caution 
and  wariness,  if  fairly  exercised,  may  often  be  held  suiBScient  to 
obviate  the  effects  of  cunning  and  duplicity.  But  when  several  com- 
bine for  the  purpose  of  aiding  and  assisting  each  other  in  outwitting 
a  single  individual,  there  the  parties  stand  on  very  different  terms, 
and  that  which  ordinary  prudence  might  otherwise  prevent,  be- 
comes oftentimes  a  dangerous  and  powerful  conspiracy,  difficult  to 
be  detected,  and  most  msastrous  in  its  consequences.  If  the  jury 
believe  that  the  three  defendants  did  conspire  together  that  Bailey 
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Rao.       should  play  badly,  in  order  that  the  proseoator  might  be  indaced 

Bai  ^  ^^^  ^^^  ^'^^  '^^  ^^^  then^  when  he  did  play^  Bailey  ahonld 

use  the  skill  he  possessed,  and  which  he  had  purposely  concealed 
in  order  to  get  into  their  possession  the  prosecutor^s  money,  then  I 
think  they  most  find  them  gpiilty  of  conspiracy. 
8  ^  ^  ^^'  GhUlty  of  conspiracy. 

*'  ^^mLh^        Olarhaon  and  Robinson  for  the  prosecution. 
FabepretinoeB,     PoTTy  and  Pomell  for  the  prisoners. 
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CENTRAL  CRIMINAL  COURT. 

JuLT  Session,  1850. 

July  10. 

(Before  Pattbson,  J.,  and  Talfotjbd,  J.) 

Reo.  v.  O'BBiEN.(a) 

Burglary — Entry^^InterU. 

On  an  indictment  for  burglary,  where  any  part  of  the  person  of  the  prisoner 
is  within  the  dwelling-house,  no  matter  with  what  immediate  intent,  there  is 
a  sufficient  entry  to  constitute  the  offence,  and  therefore,  where  the  hand  was 
proved  to  have  been  inside  the  house,  it  was  held  immaterial  whether  it  was 
there  for  the  purpose  of  lifting  up  a  window,  or  of  abstracting  proper^. 
But  where  no  part  of  the  prisoner's  body  is  inside  the  premises,  but  he  intro- 
duces  an  instrument  within  it  for  the  mere  purpose  of  effecting  an  entry,  and 
not  with  any  other  object,  semble,  tfie  entry  is  not  complete* 

THE  prisoner  was  indicted  for  burglary.  Evidence  was  given 
that  the  prisoner  had  lifted  up  the  sash  of  a  window,  and 
that  for  the  purpose  of  doing  so  his  hand  was  within  the  room  of 
the  dwelling-house :  there  was  no  further  proof  of  entry. 

(yBrien  (for  the  prisoner)  contended  that  if  the  hand  was  there 
for  the  mere  purpose  of  opening  the  sash,  that  there  was  no 
sufficient  entry  proved. 

Talfoubd,  J. — We  have  been  looking  into  the  authorities,  and 
it  seems  sufficient  if  the  hand,  or  any  part  of  the  person,  is  within 
the  house  for  any  purpose. 

Pattssok,  J. — ^Where  an  instrument  is  used,  the  law  appears 
to  be  different ;  there  the  instrument  must  be  within  the  premises, 
not  only  for  the  purpose  of  making  an  entry,  but  also  for  the 
purpose  of  effecting  the  contemplated  felony,  as  where  a  hook  is 

(a)  Reported  bj  B.  0.  BoBnsoii,  Esq.,  Barriiter-at-Lftw. 
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introdaoed  (or  the  pnrpose  of  taking  awaj  goodsj  or  a  pistol  pat  in 
for  the  purpose  of  tdUmg  the  inmates  of  the  hoose^  there  the  entry 
is  sofficient ;  but  if  the  instrament  is  merely  used  for  the  purpose  of 
making  an  entry,  then  the  proof  of  the  entry  fails.  We  think 
there  is  sufficient  evidence  here,  and  the  case  must  go  to  the  jury. 

Not  GhwUty. 
(yBrien  for  the  prisoner. 


Reo. 

V. 

O'Bribm 

1850. 

Bmrgkay — 
Emtkitce, 
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JuLT  Session,  1850. 

July  12. 

(Before  Baron  Aldxbson.) 

Rbo.  v.  Donovan,  (a) 

Attempt  to  murder-'— Intent. 

Where  a  woman  jumps  out  of  a  window  for  the  purpose  of  csooiding  the 
violence  of  her  husband,  and  sustains  dangerous  bodily  injury : 

Held,  that  the  husfiand  cannot  bs  convicted  of  an  attempt  to  murder,  unless  he 
intended  by  his  conduct  to  make  her  jump  out  of  the  window, 

THE  prisoner  was  indicted  for  causing  a  bodily  injury,  dangerous 
to  the  life  of  Ann  Donovan,  by  then  and  there  feloniously 
casting,  throwing  and  forcing  with  both  his  hands  the  said  Ann 
Donovan  upon  the  front  part  of  her  head,  from  and  out  of  a  certain 
window,  there,  down,  upon,  and  against  the  ground,  with  intent  to 
kill  and  murder  the  said  Ann  Donavan. 

There  were  other  counts  in  the  indictment. 

The  prosecutrix,  being  examined,  stated  that  she  fell  out  of  the 
window  accidentally;  that  the  prisoner  beat  her  with  his  fists,  and 
was  about  to  inflict  other  injuries  upon  her,  when  she  went  to  the 
window  to  call  for  assistance  and  fell  out  of  it  on  to  the  ground. 

Bodhin,  in  opening  the  case  for  the  prosecution,  had  said  that  the 
evidence  would  no  doubt  be  conflicting  as  to  whether  the  woman 
was  thrown  out  or  jumped  out  of  the  window,  but  that  was  imma- 
material,  for  if  the  prisoner  by  his  violence  compelled  her  to  throw 
herself  out,  they  must  find  him  guilty  on  the  first  count. 

Aldibson,  B.  —  I  do  not  tmnk  it  will  be  sufficient  to  prove 
that  she  jumped  from  the  window  to  escape  from  his  violence. 

(a)  Beporltd  bj  B.  0.  Bobdhov,  Efq. 


Rao. 

9. 
DOVOVAN. 

1850. 

Attempt  to 
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You  mast  go  farther  than  tliatj  Mid  satisfy  ihe  jary  lihat  he  intended 
at  the  time  to  make  her  jump  out. 

The  case  was  left  to  the  jury,  who  found  the  prisoner 

Ouilty. 

Bodkin  for  the  prosecution. 


CENTRAL  CRIMINAL  COURT. 

AuorrsT  Sxssiok^  1850.  . 

AugiMt  28. 
(Before  Bason  Platt.) 
Reo.  v.  Rook,  (a) 

Murder— Assault— 7  Will.  4^1  Vict  c.  85,  8.  11. 

On  an  indictment  for  murder,  evidence  was  given  of  long-continued  violence 
and  iU-treatment  of  the  deceased  by  the  prisoner,  hut  the  evidence  of  the 
surgeon  went  to  prove  that  the  cause  of  death  was  inflammation  of  the  lungs, 
and  that  it  was  quite  unconnected  with  the  prisoner's  conducts 

Held,  UuU  the  prisoner  might  be  convicted  of  a  common  assault, 

THE  prisoner  was  indicted  for  the  wilful  murder  of  Elizabeth 
Wallis.  In  the  eighteenth  count  the  death  was  laid  to  be  by 
beating.  The  eyidence  showed  that^  for  a  considerable  time,  and 
nearly  up  to  the  period  of  the  deaths  the  prisonerj  who  was  the 
mother  of  the  deceased,  had  treated  her  with  great  violence  and 
brutality,  but,  on  the  surgeon  bein^  examined,  he  gave  it  as  his 
opinion  that  the  cause  of  death  was  inflammation  of  the  lungs,  and 
that  he  saw  no  bruises  or  marks  upon  the  body  which,  in  his  judg- 
ment, could  have  in  any  way  contributed  to  a  fatal  result. 

Parry  (for  the  prisoner),  submitted  that  there  was  no  evidence  to 
go  to  the  jury.  It  was  negatived  that  what,  had  been  proved 
against  the  prisoner  had  in  any  way  contributed  to  the  death,  and 
he  must,  therefore,  be  acquitted. 

Olarkeon  (for  the  prosecution),  contended  that,  at  all  events,  the 
jury  might  convict  ox  an  assaalt.  The  indictment  clearly  pointed 
to  violence  as  the  cause  of  death,  and  it  was  to  that  that  the  evi- 
dence  was  directed.  It  therefore  contained  the  very  charge  of 
assault  upon  which  the  jury  might  be  directed  to  convict. 

Parry  observed  that  this  very  question  was  now  awaiting  the 
decision  of  the  judges  of  the  Court  of  Criminal  Appeal,  in  tbe  case 

(a)  Beported  bj  B.  CI  BoMonov,  Esq.*  Bafratcr*it-UMr. 
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of  Beg.  V.  Bird  and  Wife,  who  were  tried  on  the  Western  Circuity  !Bm.  v.  Book 
at  the  last  Spring  Assizes^  before  Mr.  Jastice  Talfourd.      On  the       xsdo. 
indictment  against  them  for  mnrder^  that  learned  judge  held  that        — 
thej  coald  not  be  convicted  of  an  assault  under  circumstances  not  ^  f-j^^li^s 
dissimilar  from  the  present.   A  separate  indictment  was  afterwards       «.  ii. 
preferred  against  them  for  an  assault,  and  they  pleaded  autrefoia 
acquit,  and  the  question  was  therefore  raised,  whether  they  could 
have  been  convicted  of  an  assault  on  the  former  indictment.      In 
B.  V.  OrumpUm  (C.  &  M.  597),  Patteson,  J.  said:  "  To  convict  a 
person  of  an  assault  under  the  1  Yict.  c.  85,  s.  11,  it  must  be  an 
assault  which  is  the  subject-matter  of  the  charge,  and  which  is 
embodied  in  the  felony  charged,  and  which,  but  for  circumstances, 
would  be  felony.   I  think  that  no  assault  is  included  in  a  charge  of 
manslaughter  which  does  not  conduce  to  the  death  of  the  deceased, 
although  the  death  itself  be  not  manslaughter.     Here  the  surgeon 
disconnects  the  assault  from  the  death,  and  therefore  I  think  that 
the  prisoner  is  entitled  to  be  acquitted  altogether.''     So  in  B.  v. 
Oarnior  (2  0.  &  K.  618),  on  tiie  Northern  Circuit,  Mr.  Serjt. 
Murphy,  after  consulting  Pollock,  C.B.,  held  that  a  prisoner  under 
similar  circumstances  could  not  be  convicted  of  an  assault. 

Platt,  B. — ^I  am  quite  dearly  of  opinion  that  the  prisoner  may 
be  convicted  of  an  assault.  It  is  true  that  the  assault  must  not  be 
entirely  independent  of  the  specific  offence  charged,  but  here  it  is 
part  of  that  offence.  The  prisoner  is  charged  with  causing  death 
by  beating.  The  beating  is  proved  to  have  occurred  up  to  a  very 
short  period  of  the  death,  and  although  it  is  shown  now  that  such 
treatment  was  not  the  actual  cause  of  death,  surely  it  cannot  be 
said  that  the  blows  did  not  form  part  of  the  original  charge.  It 
seems  precisely  the  sort  of  case  that  the  statute  was  intended  to 
meet,  and  I  shall  direct  the  jury,  therefore,  that  if  they  believe  the 
witnesses^  they  may  find  the  prisoner  guilty  of  an  assault. 

Verdict,  Ouilty  ofassavU. 

OUxrJcaon  for  the  prosecution. 

Parry  for  the  prisoner* 
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CENTRAL  CRIMINAL  COURT. 

Sbptsmbbb  Session,  1850. 

September  18. 

(Before  Mr.  Justice  Williams.) 

Bbo.  v.  Bbatnxll  AKD  WBBN.(a) 

7^8  OiQ,  4^  c.  29,  a.  S^'Tkreatening  to  accuse  of  an  infamous  crime^^ 

Evidence — AdmissiiiUty  of  depositions. 

On  a  charge  of  threatening  to  accuse  of  an  infamous  crime,  it  appeared  that 
the  prisoners  had  made  a  charge  before  a  magisttxUe  against  the  prosecutor 
of  endeavouring  to  excite  one  ojfthem  to  the  commission  of  unnatural  offence. 

Held,  that  the  depositions  of  the  prisoners  upon  that  occasion  were  admissible 
in  evidence  against  them. 

When  before  the  magistrate  the  prisoners  were  separately  cross-^xnmined  as  to 
their  being  together  on  the  day  when  the  offence  was  alleged  to  have  been 
committed,  how  they  had  been  occupied,  itC;  and  their  answers  were  so  con^ 
tradictory  in  themselves  and  so  inconsistent  with  each  other  that  the  magis- 
trate dismissed  the  charge  against  the  then  defendant,  and  bound  him  over  to 
prosecute  the  prisoners  for  endeavouring  to  extort  money  by  threats. 

Held,  that  the  answers  elicited  on  such  cross-examination  were  not  admissible. 

Under  such  circumstances,  the  judge  will  look  at  the  depositions  before  they 
are  read  in  court,  in  order  that  he  may  decide  upon  the  materiality  or  iion- 
materiality  of  the  evidence. 

Where  the  charge  made  by  the  prisoners  was  one  spetnficaUy  of  an  indecent 
assault: 

Held,  that  it  was  for  the  jury  to  take  into  their  consideration,  not  otify  the 
charge  itself  but  the  conduct  of  the  prisoners  generally,  for  the  purpose  of 
deciding  what  was  the  nature  of  the  accusatiofi  they  intended  to  prefer. 

THE  prisoners  were  indicted  for  that  thej,  on  the  20th  Aog^st^ 
at  St.  James's,  Westminster,  felonioasly  did  threaten  one 
M.  T.  to  accnse  him  of  a  certain  infamous  crime,  to  wit,  of  haying 
assaulted  him,  the  said  Joseph  Braynell,  with  intent  to  commit  the 

abominable  crime  of  b ^y  with  tne  said  J.  Bra3mell,  with  a  view, 

and  with  the  intent  in  so  doing,  thereby,  then  and  there  to  extort 
and  gain  money  from  the  said  M.T. 

The  2nd  count  charged  them  with  having  threatened  the  said 
M.  T.  to  accuse  him  of  a  certain  in&mous  crime,  to  wit,  of  having 
attempted  and  endeavoured  to  commit  the  abominable  crime,  &c. 

fa)  Reported  bj  B.  G.  Bobuson,  Eiq.,  BaiTisterHit.Law. 
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The  3rd  count  alleged  that  they  threatened  the  said  M.  T.  to        Bio^ 
accase  him  of  a  certoin  in&mous  crime^  to  wit,  of  the  crime  of  ^       ^- 
having  offered  and  made  to  the  said  Joseph  Braynell  a  certain   ^wsBiir.^"^ 
solicitation  and  persaasion  whereby  to  move  and  induce  the  said 
Joseph  Braynell  to  commit  with  the  said  M.  T.  the  abominable        ^' 

crime,  &C.  Tkreatmmg  ia 

The  4th  count  alleged  that  they  threatened  the  said  M.  T.  to  fJSS^^am 
accuse  him  of  a  certain  infamous  crime,  to  wit,  of  the  crime  of  ^EMmo^-- 
haying  offered  and  made  to  the  said  J.  Braynell  a  certain  solicita-     Praetk^. 
tion  and  persuasion  whereby  to  move  and  induce  the  said  Joseph 
Braynell  to  permit  him,  the  said  M.  T.,  to  commit  with  him,  the 
said  Joseph  6ra3mell,  the  abominable  crime,  &c. 

There  were  four  other  counts,  which  charged  that  the  prisoners - 
'^  did  accuse,''  instead  of  that  they  '^  threatened  to  accuse,''  and 
the  9th  and  last  count  was  for  feloniously  demanding  money,  with 
menaces,  from  M.  T.,  with  intent  to  steal  the  same. 

It  appeared  in  evidence  that  the  prosecutor,  who  was  between 
70  and  80  years  of  age,  was  looking  in  at  a  shop  window  on  the 
evening  in  question  when  he  felt  some  person  press  against  him, 
and  looking  over  his  shoulder,  as  though  for  the  purpose  of  also 
seeing  what  was  goinff  on  in  the  shop.  The  prosecutor  turned 
round,  and  saw  the  prisoner  Braynell.  In  a  moment  afterwards 
he  felt  that  the  latter  was  pressing  his  private  parts  against  his 
(the  prosecutor's)  hand.  He  immediately  walked  away,  when  the 
prisoner  followed  him,  and  asked  him  what  he  meant  by  taking 
mdeoent  liberties  with  him.  Wren  was  then  present.  The  pro- 
secutor denied  that  he  had  done  what  was  alleged,  and  Braynell 
said,  '^  Do  you  think  I  will  allow  you  to  do  that  for  nothing  ?"  He 
then  asked  what  the  prosecutor  would  stand,  and  suggested  that 
they  should  go  into  some  public-house  to  settle  it.  The  prosecutor 
refused  to  do  so,  when  Braynell  told  him  he  must  take  the  conse- 
quences. Shortly  afterwarcU  a  policeman  coming  up,  the  prisoners 
gave  the  prosecutor  into  custody.  He  was  tal^n  to  the  station- 
house,  and  the  charge  was  made  by  Braynell,  who  signed  the 
charged  sheet.  It  was  in  these  terms— Indecently  assaulting 
Joseph  Braynell  at  Hemming's-row,  St.  Martin's-in-the-Fields." 
Wren  signed  it  as  a  witness.  The  next  day  the  prosecutor  was 
taken  before  a  magistrate,  when  the  charge  was  gone  into,  the 
prisoners  being  examined  as  witnesses.  After  giving  their  evidence 
m  chief,  they  were  subjected  to  a  searching  cross-examination  bv 
the  magistrate,  each  in  the  absence  of  the  other,  and  the  result 
was  that  the  charge  against  the  prosecutor  was  dismissed,  and  he 
was  bound  over  to  prosecute  the  prisoners  on  the  present  charge. 

The  deposition  of  Braynell,  containing  his  evidence  on  the 
charge  before  the  magistrate,  having  been  put  in  and  read — 

Olarkson  and  Ballantine  (for  the  prosecution),  proposed  to  read 
the  cross-examination  of  the  same  prisoner,  which  had  been  re- 
turned as  part  of  the  depositions. 

BohiThson  (for  the  prisoner  Braynell),  contended  that  this  could 
not  be  done.     He  had  no  desire  to  shut  out  the  statement  volun- 

dd2 
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Reg.        tarilj  made  by  the  prisoner^  bat  the  prosecution  were  not  entitled 
*'•  to  read  statements  that  had  been  extorted  from  him,  probably  with 

"^Wreit.^"^  a  view  of  putting  him  upon  his  trial  on  this  charge.     He  could  not 
—  '      object  to  what  was  relevant  to  this  inquiry,  but  the  magistrate,  in 
•        the  exercise  of  his  discretion,  might  have  chosen  to  ask  many 
Threaiemng  to  questions  which  would  readily  suggest  themselves  to  the  learned 
.-"**''"•  **/     judge,  the  answers  to  which  could  have  no  relevancy  here. 
^Evidence-^      Bdll^intine  contended  that  whatever  was  stated  by  the  prisoner 
/Vadjc«.      before  the  magistrate  was  evidence,  whether  voluntarily  detailed 
by  him  in  the  first  instance  or  elicited  by  questions  put  by  the 
magistrate.     The  effect  of  the  evidence  was  one  thing — ^its  aidmis- 
sibility  was  another.     If  a  statement  made  was  substantially 
material,  it  could  not  be  dismembered — one  part  submitted  to  a 
jury  and  another  withheld ;  otherwise  a  very  erroneous  view  of  the 
effect  of  the  part  admitted  might  be  formed.     It  was  surely  most 
material  to  inquire  into  the  truth  of  the  charge  made  by  the  pri- 
soner, and  to  judge  of  the  truth,  the  whole  statement  must  be 
taken  together.   The  prisoner  came  forward  voluntarily  to  make  a 
charge,  and  he  ought  not  to  complain  that  matter  elicited  from  him 
in  the  process  of  testing  its  truth  was  now  used  against  him.     But 
at  present  the  question  was  not  raised  whether  the  evidence  was 
admissible  or  not,  for  it  was  not  yet  before  the  court,  and  until  it 
was  read  there  was  no  means  of  ascertaining  whether  or  not  it  was 
relevant  to  the  inquiry. 

Williams,  J. — How  can  I  decide  as  to  whether  this  is  or  is  not 
material,  until  it  is  put  in  evidence  ?  At  present  I  am  quite 
ignorant  of  its  nature. 

Robinson  suggested  that  the  fair  course  as  regarded  the  prisoner 
would  be  for  ms  lordship  to  look  at  the  deposition,  and  if  he  de- 
cided that  it  was  material  to  the  then  iuvestigation,  of  course  no 
further  objection  could  be  made ;  but  his  argument  was  based  on 
the  assumption  that  it  was  totally  irrelevant,  and  until  shown  to 
be  otherwise,  it  would  be  unjust  to  the  prisoner  that  it  should  be 
read.  It  was  not  to  be  permitted  to  counsel  for  the  prosecution 
to  put  in  a  mass  of  evidence,  relevant  as  well  as  irrelevant,  to  the 
inquiry,  and  when  an  impression  had  been  made  upon  the  jury, 
leave  it  to  be  subsequently  determined  what  they  were  to  receive 
as  legal  evidence,  and  what  to  reject.  The  cross-examination 
might  be  very  material  in  enabling  the  magistrate  to  decide  upon 
the  question  before  him,  but  still  might  have  no  bearing  on  the 
issue  to  be  determined  here. 

Williams,  J. — I  think  the  proper  course  for  me  to  adopt  is  to 
look  at  the  matter  in  dispute,  and  form  my  judgment  upon  it 
before  it  is  put  in.  The  fact  of  the  statement  being  made  at  the 
same  time  as  the  original  charge,  does  not  necessarily  make  it 
admissible. 

The  cross-examination  was  principally  directed  to  ascertain  how 
the  prisoner  had  employed  himself,  and  whether  he  and  Wren  had 
been  together  during  the  day  in  question,  and  his  answers  were 
not  only  contradictory  in  themselves,  but  were  quite  inconsistent 
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with  those  of  the  other  prisoner,  when  he  was  afterwards  cross-        Bko. 
examined.  ^       ^' 

Williams,  J.   (after  reading   the  deposition) — I  do  not    see       wrbk. 
how  this  can  be  made  evidence.     It  was  no  doubt  most  material        — 

that  these  questions  should  have  been  asked  before  the  magistrate,        ' 

because  it  was  most  important  to  ascertain  the  amount  of  credit  to  Threaiening  to 
be  attached  to  the  evidence  of  the  prisoner,  but  I  cannot  perceive  ^J^^  ^-^ 
any  such  connexion  between  these  answers  and  the  particular  ^Evideiwe^ 
charge  in  this  indictment  as  would  justify  me  in  saying  that  they     Praetiee. 
are  relevant. 

The  reading  of  the  examination  of  Wren  before  the  magistrate 
was  then  objected  to  by 

Woolletty  who  appeared  for  him. — The  statement  was  not  made 
voluntarily,  as  all  confessions  must  be,  and  it  was  only  in  the  light 
of  a  confession  that  it  could  be  contended  it  was  admissible.  The 
prisoner  was  examined  upon  oath,  and  there  were  several  cases 
which  decided  that  this  would  prevent  a  statement,  otherwise  ad- 
missible, from  being  received.  jB.  v.  Lewis  (6  C.  &  P.  167),  jB.  v. 
Davis  (6  C.  &  P.  177),  were  to  this  effect.  If  the  prisoner  had 
refused  to  give  evidence,  he  might  have  been  committed  b^  the 
magistrate,  so  that  there  was  a  species  of  compulsion  on  him  to 
give  his  testimony. 

Ballantine  said,  no  doubt,  if  a  person  had  been  examined  as  a 
witness,  and  was  afterwards  committed  to  take  his  trial  for  the 
offence,  to  prove  which  he  had  previously  been  called,  his  evidence 
might  be  inadmissible;  but  where  the  charge  was  a  different  one, 
the  same  rule  did  not  hold.  Here,  not  only  was  the  position  of 
the  parties  different,  but  the  offence  was  of  a  totally  different 
nature.  Where  a  statement  made  by  a  prisoner  upon  oath,  at  a 
time  when  he  was  not  under  suspicion,  was  tendered  in  evidence 
against  him  on  a  subsequent  occasion,  it  was  admitted :  (jB.  v.  Tvhhy 
5  0.  &  P.  530.) 

Williams,  J. — I  am  clearly  of  opinion  that  this  evidence  is 
admissible.  When  g^ven,  the  prisoner  was  under  no  chargej 
nor  was  he  bound  to  make  any  statement  that  might  criminate 
himself. 

At  the  conclusion  for  the  case  of  the  prosecution, 

Robinson  and  Woollett  submitted  that  the  evidence  was  insuffi- 
cient to  support  the  first  eight  counts  of  the  indictment.  The  charge 
was  that  these  prisoners  had  threatened  to  accuse  the  prosecutor 
of  an  attempt  to  commit  an  infamous  crime ;  but  the  evidence 
showed  that  the  charge  was  to  accuse  him  of  an  attempt  to  commit 
an  indecent  assault.  The  statute  7  &  8  Geo.  4,  c.  29,  s.  9,  con- 
tained an  express  definition  of  an  infamous  crime,  and  an  indecent 
assault  was  not  included  therein.  In  R,  v.  Middlsditch  (2  Cox^s 
Grim.  Gas.  313),  the  question  was  raised,  and  the  opinion  of  the 
judges  taken,  and  they  held  that  under  such  circumstances  as  the 
present  a  prisoner  could  not  be  convicted. 

OlarJeson. — There  the  precise  question  was  not  left  to  the  jury. 
But  in  R.  V.  Cooper  (3  Gox's  Grim.  Gas.  547),  the  same  point  was 
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B£o.        taken^  and  it  was  held  by  Mr.  Justice  Cresswell  tliat  it  was  a 
^       ^'         qaestion  for  the  jury  to  decide. 

Wbbv.  Williams,  J. — It  is  not  for  me  to  determine  what  the  pri- 

soner's intent  was  in  making  the  charge.  The  jury  have  heard  the 
eyidence,  and  it  is  for  them  to  say,  judging  £rom  the  prisoners' 
whole  conduct,  what  was  the  accusation  they  intended  to  make. 

The  prisoners  were  convicted. 
Olarkson  and  Ballantine  for  the  prosecution. 
Bobineon  and  Woollett  for  the  prisoners. 
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CENTRAL  CRIMINAL  COURT. 
Sbftbmbbb  Session,  1850. 
September  20. 
(Before  Mr.  Justice  Talfoubd.) 

# 

Rbo  v.  Bxktlet.  (a) 

Cutting  and  wounding,  with  intent  to  resist  lawfid  apprehension — Intent* 

On  a  prosecution  for  cutting  and  wounding,  with  intent  to  resist  lawful  appre- 
hension,  it  is  sufficient  to  show  that  the  apprehension  was  in  fact  taw/uL  It 
is  quite  immaterial  that  the  prisoner  had  no  reason  to  believe  that  it  was  so. 

THE  prisoner  was  indicted  for  cutting  and  wounding  with 
intent  to  resist  his  lawful  apprehension :  the  evidence  showed 
that  the  prosecutor,  a  police-constable,  went  with  a  brother  officer, 
both  being  in  plain  clothes,  and  with  two  other  policemen  in 
uniform,  to  a  public-house,  and  told  the  prisoner  that  he  wanted 
him  on  a  charge  of  highway  robbery.  He  had  no  warrant,  but 
from  information  he  had  received,  he  thought  it  his  duty  to  appre- 
hend the  prisoner.  The  latter  asked  him  for  further  information 
relative  to  the  charge,  which  he  refused  to  give,  and  the  prisoner 
then  told  him  that  he  would  not  go  to  the  station-house,  unless  he 
was  told  why,  or  by  what  authority,  he  was  apprehended.  On 
the  witness  immediately  proceeding  to  arrest  hun,  the  prisoner 
violently  assaulted  and  seriously  injured  him. 

Robinson  (for  the  prisoner)  contended  that,  upon  this  evidence, 
the  prisoner  could  not  be  convicted  of  the  crime  alleged  against 
him.    The  very  nature  of  the  charge  tended  to  show  that  the 

(a)  Repotted  bj  B.  CI  Bosmov,  Esq.,  B«Ti0tar-«t-Ltw. 
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accused  must  be  aware  at  the  time  that  the  apprehension  was  lawful,        Bko. 
but  here  there  was  nothing  to  show  that  fact.     The  policeman  had         ^' 
no  warrant :  he  stated  none  of  the  circumstances  of  suspicion  by       '^^^' 
which  possibly  he  might  have  been  justified  in  arresting  the        ^850. 
prisoner,  who,  in  the  absence  of  such  information,  might  well  Re$i$ib^lawfld 
suppose  that  the  apprehension  was  in  fact  unlawful.     Suppose  a  (VpreAefi#i<m. 
person  walking  quietly  along  the  street  were  to  be  told,  by  a  man 
he  met  casually,  that  he  must  arrest  him,  and  that  the  other  refused 
when  asked  to  show  any  authority ;  could  it  be  contended  that  he 
must  immediately  assume  the  charge  to  be  true,  and  go  whither- 
soever the  other  chose  to  take  him  ?    If  a  prosecution  for  so 
serious  an  offence  could  be  sustained  on  such  evidence  as  this,  no 
man  would  be  safe  in  making  any  resistance  when  any  other 
sought  under  any  pretence  to  apprehend  him,  for  it  would  always 
be  possible  that  ne  had  some  lawful   authority,   although  he 
studiously  concealed  it.     In  that  class  of  offences  in  which  a 
particular  intent  was  alleged,  it  must  be  specifically  proved  to 
exist.     For  instance,  although  drunkenness  was  no  excuse  for 
crime,  still  where  a  man  was  alleged  to  have  committed  certain 
acts  of  violence  with  a  particular  intent,  and  he  was  proved  to  have 
been  so  drunk  as  to  have  been  incapable  of  forming  any  deliberate 
intent,— whatever  violence  he  might  have  committed,  yet  he  could 
not  be  convicted  of  the  crime  charged. 

Cockle  (for  the  prosecution)  submitted  that  there  could  be  no 
doubt  that  the  prosecutor  had  authority  to  apprehend  the  prisoner. 
He  had  received  information  of  a  felony  having  been  committed, 
and  he  swore  that  he  had  reason  to  believe  that  the  prisoner  was 
the  person  who  committed  it ;  and  if  so,  it  was  clear  that  he  might 
arrest  without  a  warrant.  It  was  said  that  the  prisoner  had  no  in- 
formation as  to  the  charge  made  against  him,  but  the  prosecutor, 
although  out  of  uniform  himself,  was  acting  with  others  who  were 
in  the  police  dress,  and  he  told  the  prisoner  that  he  wanted  him 
for  a  mghway  robbery.  It  was  quite  unnecessary  to  prove  that 
the  prisoner  knew  the  arrest  to  be  lawful ;  in  fact,  it  would  be 
impossible  to  prove  it.  If  the  witness  had  given  more  particular 
information,  it  might  still  have  been  urged  that  it  was  not  suifi- 
ciently  specific.  Then,  had  he  shown  a  legal  warrant,  the  prisoner 
might  have  required  proof  that  the  person  whose  signature  it  bore 
was  a  magistate,  and  there  would  be  no  limit  to  objections  of  want 
of  particularity  in  the  charge,  if  its  absence  would  give  impunity 
under  such  circumstances  as  these.  It  was  true  that,  if  a  man  was 
so  drunk  that  he  could  form  no  intent  at  all,  he  could  not  be  con- 
victed of  having  had  one ;  but  here  the  prisoner  clearlv  had  an 
intent  to  resist  an  apprehension  which  was  proved  to  be  lawful. 

Robinson  (in  reply). — It  was  not  contended  that  a  man  was 
entitled  to  reauire  demonstrative  proof  that  the  apprehension  was 
lawful,  but  tnat  the  circumstances  were  such  as  to  afford  him 
reasonable  ground  for  believing  that  it  was  so.  With  regard  to 
drunkenness,  the  cases  went  much  further  than  to  show  that,  for  a 
man  to  be  excused,  he  must  be  incapable  of  forming  any  intent  at 
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Heg.  all.  He  might  have  sufficient  sense  left  to  know  that  a  blow  would 

BjnnpLET  ^^^^  injury,  or  a  wound  would  draw  blood ;  but  he  could  not  be 

—    '  convicted  on  such  a  charge  as  this,  unless  he  were  capable  of 

I860.  deliberately  forming  the  intent  to  do  what  he  was  charged  with 

Rmsiimg  lavffiU  doing. 

appr^htmion.  Talfoued,  J. — ^I  am  of  opinion  that  the  objection  taken  is  not 
well  foanded.  There  is,  upon  the  evidence,  a  sufficient  case  for  the 
jury.  I  think  that,  to  support  a  charge  of  resisting  a  lawful  appre- 
hension, it  is  enough  that  the  prisoner  is  lawfully  apprehended,  and 
it  is  his  determination  to  resist  it.  If  the  apprehension  is  in  point  of 
fact  lawful,  we  are  not  permitted  to  consider  the  question,  whether 
or  not  he  believed  it  to  be  so,  because  that  would  lead  to  infinite 
niceties  of  discrimination.  The  rule  is  not,  that  a  man  is  always 
presumed  to  know  the  law,  but  that  no  man  shall  be  excused  for 
an  unlawful  act  from  his  ignorance  of  the  law.  It  was  the  prisoner's 
duty,  whatever  might  be  his  consciousness  of  innocence,  to  go  to 
the  station-house  and  hear  the  precise  accusation  against  him. 
He  is  not  to  erect  a  tribunal  in  his  own  mind  to  decide  whether  he 
was  legally  arrested  or  not.  He  was  taken  into  custody  by  an 
officer  of  the  law,  and  it  was  his  duty  to  obey  the  law. 

TheprUaner  was  found  guilty. 

Cockle  for  the  prosecution. 

B.  0.  Bohinson  for  the  defence. 


CBIMINAL  LAW  CASES.  411 


COURT  OP  CBIMINAL  APPEAL. 

November  22,  1850. 

(Coram  Pollock^  C.B.^  Wightkan^  J.^  Williams^  J., 

Talfoubd^  J.^  and  Martin^  B.) 

Beg.  v.  Hbnbt  CsADDOCE.(a) 

Indictment — Several  counts  for  stealing  and  receiving  the  same  goods^^ 
*'  So  as  aforesaid  stolen " — Incotisistency  of  the  verdict  on  one  count 
with  the  verdict  on  another. 

An  indictment  contained  two  counts:  one  charged  tlie prisoner  with  stealing 
the  goods  ofA.B.;  the  other  charged  him  with  feloniously  receiving  "  the 
goods  (iforesaid,  so  as  aforesaid  feloniously  stolen,'*  The  jury  acquitted 
the  prisoner  on  the  first  count,  hut  found  him  guilty  on  the  second.  It  was 
objected,  that  "so  as  aforesaid  stolen,"  meant  stolen  by  the  prisoner,  which 
the  jury  had  negatived: 

Held,  that  the  conviction  was  right,  some  of  the  judges  being  of  opinion  that 
the  verdict  on  the  second  count  could  not  be  defeated  by  the  verdict  on  the 

first,  even  if  the  second  count  toas  to  be  taken  as  charging  that  the  prisoner 
received  goods  which  had  been  stolen  by  Mm  ;  others  MnJting  that  the  second 
count  had  not  that  meaning. 

HENBY  Craddock  was  tried  at  the  Quarter  Sessions  for  Nor- 
thumberland^ on  the  8rd  of  July^  1850^  on  an  indictment^ 
the  1st  count  of  which  charged  that  he  on^  &c.,  one  promissoiy  note 
for  the  payment  of  lOZ.^  and  one  piece  of  paper  of  the  value  of 
one  penny,  of  the  property,  goods  and  chattels  of  Bobert  Harvey, 
from  the  person  of  the  said  Bobert  Harvey  (the  said  sum  of  lOL 
being  then  and  there  due  and  unsatisfied  to  the  said  Bobert 
Harvey),  then  and  there  feloniously  did  steal,  take,  and  carry 
aw^,  against  the  form  of  the  statute,  &c. 

^  The  2nd  count  was  similar  to  the  1st,  except  that  it  charged 
him  with  stealing  a  ''bank  note/'  instead  of  a  promissory  note. 

The  3rd  count  charged  that  Henry  Craddock,  late  of  the  parish 
aforesaid,  in  the  county  aforesaid,  on  the  day  and  year  aforesaid, 
at  the  parish  aforesaid,  and  in  the  county  aforesaid,  the  goods  and 
chattels  aforesaid,  so  as  aforesaid  feloniously  stolen,  taken,  and 
carried  away,  feloniously  did  receive  and  have,  then  and  there 
well  knowing  the  said  goods  and  chattels  last  aforesaid  to  have 
been  feloniously  stolen,  taken,  and  carried  away,  against  the  form 
of  the  statute  m  such  case  made  and  provided,  and  against  the 
peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

The  jury  found  the  prisoner  not  guilty  upon  the  1st  and  2nd 

(a)  Reported  by  A  Btnxssiosi,  Esq.,  Barr]«ter«at*Law. 
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Bbo.       counts,  but  guilty  of  receiving  under  the  3rd  count.     Upon  tliifl, 

Hi^RT      *^^  counsel  for  the  prisoner  moved  in  arrest  of  judgment,  because 

Craddook.    the  jury  had  acquitted  the  prisoner  of  the  stealing,  and  in  the  last 

—        count  it  was  stated  that  the  prisoner  did  receive  the  same  goods 

'       and  chattels  ''so  as  aforesaid  feloniously  stolen ;''  whereas  the 

indidmaUr-  jxiTj  having  fouud  that  he  had  not  stolen  the  same,  they  could  not, 
stea^gand  ^^^er  the  8rd  count,  as  it  was  worded,  find  him  guilty  of  receiv- 
r€cmmng.  ing  the  goods  SO  alleged  to  be  stolen  by  him.  The  counsel  for 
the  prosecution  contended  that  the  words  '^  so  as  aforesaid '^  in  the 
count  for  receiving,  might  be  struck  out  as  surplusage,  which  the 
court  refused  to  do.  The  court,  however,  granted  a  case  for  the 
opinion  of  either  bench,  or  the  Barons  of  the  Exchequer,  under 
the  statute,  and  postponed  judgment.  The  qaestion  for  the  opinion 
of  the  court  was,  whether  the  prisoner  was  properly  found  guilty 
under  the  count  for  receiving,  as  set  forth  in  the  indictment. 

Otter  (for  the  prisoner).— The  conviction  on  the  3rd  count 
cannot  be  sustained,  consistently  with  the  verdict  upon  the  1st 
and  2nd  counts.  The  3rd  count  alleges  that  the  prisoner  felo- 
niously received  the  said  goods  and  chattels,  ''so  as  aforesaid 
feloniously  stolen.'^  Then  what  is  the  meaning  of  that  allegation  ? 
It  means  that  he  received  the  goods  mentioned  in  the  1st  and  2nd 
counts,  which  he  had  feloniously  stolen.  JB.  v.  Woolford  8;  Lewis 
(1  Moo.  &  Bob.  384),  is  precisely  in  point.  There  the  prisoner 
Woolford  was  indicted  for  stealing  a  gelding,  and  Lewis  for  re- 
ceiving it,  knowing  it  to  have  been  *'  so  feloniously  stolen  as  afore- 
said.^' Woolford  was  acquitted,  and  as  the  proof  failed  against 
.  .      him,  Patteson,  J.  held  that  although  the  horse  had  been  stolen 

theprisonen  ^7  some  oue,  the  other  prisoner,  Lewis,  could  not  be  convicted 
upon  that  indictment,  which  charged  him  with  receiving  the 
.  gelding  ''  so  feloniously  stolen  as  aforesaid.*'  That  learned  judge, 
therefore,  put  upon  these  words  the  construction  now  contended 
for ;  and  if  that  be  the  right  construction,  then  the  prisoner  is 
entitled  to  an  acquittal  upon  the  3rd  as  well  as  the  other  counts^ 
because  the  jury  have  expressly  negatived  the  stealing  by  him. 
The  difficulty  would  have  been  avoided  if  the  usual  form  had  been 
adopted,  and  the  offence  of  receiving  had  been  laid  as  a  substantive 
offence,  as  in  the  precedent  given  in  Archbold  (Pleading  and  Evi- 
dence in  Criminal  Cases,  p.  272),  where  the  form  is  "before  then 
feloniously  stolen."  [Wightman,  J. — Do  the  words  "so  as 
aforesaid  stolen  "  necessarily  mean  stolen  by  the  prisoner  f  May 
not  the  meaning  be  merely  that  they  were  stolen  ?  Because  if j 
so,  we  are  bound  to  construe  them  so  as  to  avoid  repugnancy.] 
"  So  as  aforesaid,"  describes  the  manner  of  the  stealing  as  alleged 
in  the  other  counts.  It  must  mean  more  than  the  words  "  before 
then  feloniously  stolen."  Besides,  i?.  v.  Woolford  decides  the 
point.  [Pollock,  C.B. — In  that  case  the  learned  judge  seems 
to  have  entertained  some  doubt  whether  his  direction  was  right ; 
but  it  became  unnecessary  to  consider  the  matter  further,  as  the 
prisoner  was  acquitted  altogether.  That  case,  however,  does  not 
decide  that  if  the  jury  had  found  Lewis  guilty  of  receiving,  that 
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verdict  could  have  been  affected  by  the  finding  on  the  otber  count.        Bbo. 
And  I  confess  it  seems  to  me  that  as  this  is  in  the  nature  of  a      vi^'  j 
motion  in  arrest  of  judgment  we  ought  to  confine  our  attention  to    cbaddock. 
the  8rd  count.     It  is  not  disputed  that  that  is  a  good  count.    Then        — 

the  jury  have  found  a  verdict  of  guilty ;  and  I  think  that  if  that        * 

count  means  that  the  goods  had  been  stolen  by  the  prisoner,  they  Indictment'^ 
must  be  taken  upon  tfis  count  to  have  found  that  fact.  Then  the  ,2«S!j  «I!rf 
verdict  amounts  to  this^  that  the  prisoner  feloniously  received  nowowg. 
goods  which  he  had  before  feloniously  stolen ;  and  I  am  not  aware 
that  there  can  be  any  objection  to  such  a  finding.]  If  it  be  pos- 
sible, the  court  must  reconcile  the  finding  of  the  jury  on  the  diffe- 
rent counts  j  and  it  is  possible  to  do  so  here,  by  supposing  the 
jury  to  have  found  that  the  defendant  feloniously  received  the 
goods,  though  they  were  stolen  by  somebody  else.  That  is  the 
real  meaning  of  their  verdict  taking  it  altogether;  and  the  effect 
of  that  verdict  is,  that  all  the  three  counts  are  disproved.  This 
is  not  strictly  a  motion  in  arrest  of  judgment,  which  proceeds 
on  the  ground  that,  admitting  all  the  facts  alleged  to  be  proved, 
the  ]3leading  is  deficient.  Here  the  ground  is  that  the  finding  of 
the  jury  negatives  the  charm  as  laid.  [Martin,  B. — Suppose 
two  counts,  in  every  respect  identical,  and  a  verdict  of  guilty  on 
one  and  of  not  guflty  on  the  other,  there  being  only  one  offence 
proved,  could  the  prisoner  set  off  one  verdict  against  the  other 
and  arrest  the  judgment  ?]  Perhaps  not,  because  every  count  of  Ajument  for 
an  indictment  is  in  point  of  law  supposed  to  charge  a  separate  P"'^'^- 
offence.  Here  the  difficulty  arises,  because  an  allegation  in  the 
1st  count,  which  the  jury  have  negatived,  is  imported  by  words 
of  reference  into  the  3rd.  The  late  act  of  Parliament  (11  &  12 
Yict.  c.  4*6,  s.  3,)  only  authorises  the  addition  of  '^a  count  for 
feloniously  receiving  tlie  earns  property, ^^  which  is  in  other  counts 
alleged  to  have  been  stolen.  Therefore,  in  an  indictment  for 
larceny,  to  add  a  count  for  receiving  other  ffoods  would  still  be  a 
misjoinder ;  and  the  court,  therefore,  must  iSk.B  judicial  notice  that 
the  stealing  alleged  in  the  3rd  count  is  the  veiy  same  stealing 
alleged  in  the  other  counts  and  negatived  by  the  jury. 

Ltddell  for  the  prosecution. 

Pollock,  C.B. — ^We  are  all  agreed  in  this  case  that  the  con-  Jadgment. 
viction  on  the  3rd  count  may  be  sustained,  and  that  there  is  no 
ground  for  arresting  the  judgment.  Some  of  us  think  that  the 
words  in  that  count,  ''so  as  aforesaid  feloniously  stolen,'^  do  not 
necessarily  import  that  the  goods  were  feloniously  stolen  by  the 
said  Henry  Uraddock;  but  even  if  that  be  the  meaning,  other 
members  of  the  court  are  of  opinion  that  the  conviction  is,  never- 
theless, right,  inasmuch  as  the  jury  must  be  taken  upon  that  count 
to  have  found  all  the  material  facts  alleged  therein. 

OonvicUon  affirmed. 
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COURT  OP  CRIMINAL  APPEAL. 
November  26,  1850. 

Reg.  v.  John  WiLBY.(a) 

WhcU  constitutes  a  felonious  receiving  of  stolen  goods  wiUdn  tJte  stat.  7^-8 

Geo.  4t,  c.  29,  s,  54. 

A.  and  B.  having  stolen  two  cocks  and  five  hens,  were  seen,  at  four  in  the 
morning,  to  go  into  the  Iwuse  of  C^s  father  with  a  sack  which  contained 
the  stolen  property.  C.  lived  with  his  fatliet\  A.  andB.  remained  in  the 
house  about  ten  lainutes,  and  were  then  seen  to  come  out  of  tJie  bach  door, 
preceded  by  C.  with  a  candle.  A.,  as  before,  carrying  the  sack,  and  to  go 
into  a  stable  situate  in  an  inclosed  yard  at  the  back  of  the  house.  The  stable 
door  was  shut  by  one  of  them  ;  and  on  tfie  policemen  going  in  they  fotmd 
the  sack  lying  on  the  fi/oor,  tied  at  tfie  mouth,  and  the  Hiree  men  standing 
round  it,  as  if  they  were  bargaining,  but  no  words  were  heard.  C,  on  being 
cliarged  with  receiving  the  poultry,  knowing  it  to  be  stolen,  said  he  did  not 
tliink  he  wotdd  have  bought  the  hens.  C.  being  indicted  for  receiving,  the  jury 
were  told  that  the  taking  of  A.  and  B.  with  the  stolen  goods,  as  above,  by 
C,  into  the  stable  over  which  he  had  control,  for  the  purpose  of  negotiating 
about  buying  them,  he  well  knowing  Vie  goods  to  have  been  stolen,  was  a 
receiving  of  the  goods  witliin  the  meaning  of  the  statute. 

Held,  by  Parke,  B,,  Alderson,  B.,  Patteson,  J,,  Coleridge,  J.,  Maule,  J., 
Plait,  B.,  Talfouid,  J.,  and  Martin,  B.,  that  the  direction  to  the  jury  was 
incon*ect,  and  the  conviction  wivng :  by  Lord  CcmipbeU,  C.J.,  Cresswell, 
J.,  Erie,  J.,  and  F.  Williams,  J.,  tliat  the  direction  and  conviction  were 
right. 

AT  the  Northumberland  Quarter  Sessions,  holden  at  Newcastle- 
upon-Tyne,  on  the  26th  July,  1850,  Bryan  Straugham, 
George  Williamson,  and  John  Wiley  were  jointly  indicted  for 
stealing  and  receiving  fiye  hens  and  two  cocks,  the  property  of 
Thomas  Davison.  It  was  proved  that,  on  the  morning  of  the  28th 
day  of  January,  at  about  half -past  four  o'clock,  Straugham  and 
Williamson  were  seen  to  go  into  the  house  of  John  Wiley's  father 
with  a  loaded  sack,  that  was  carried  by  Straugham.  John  Wiley 
lived  with  his  father,  in  the  said  house,  and  was  a  higgler  attend- 
ing markets,  with  a  horse  and  cart.  Straugham  and  Williamson 
remained  in  the  house  about  ten  minutes,  and  were  then  seen  to 
come  out  of  the  back  door,  preceded  by  John  Wiley,  with  a  candle, 
Straugham  again  carrying  the  sack  on  his  shoulders,  and  to  go  into 
a  stable  belonging  to  the  same  house,  situate  in  an  enclosed  yard 
at  the  back  of  the  house,  the  house  and  stable  being  on  the  same 
premises.    The  stable  door  was  shut  by  one  of  them,  and  on  the 

(a)  Reported  bj  A.  Bittlsbtov,  Esq.,  Btrrister-at-Law. 
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policemen  going  in  they  found  the  sack  lying  on  the  floor^  tied  at        Bbo. 
the  month,  and  the  three  men  standing  ruond  it  as  if  they  were  .      ^ 
bargaining,  but  no  words  were  heard.     The  sack  had  a  hole  in  it,    ^"^ — ."'"^ 
through  which  poultry  feathers  were  seen  protruding.      The  bag       i®50» 
when  open  was  found  to  contain  six  hens,  two  cocks,  and  some     what  it  a 
live  ducks.     There  were  none  of  the  inhabitants  up  in  the  house     f^onym 
but  John  Wiley,  and  on  being  charged  with  receiving  the  poultry,    ^f^JjJJ^^ 
knowing  it  to  be  stolen,  he  said,  '*  he  did  not  think  he  would  have 
bought  the  hens.'*     The  jury  found  tStrougham  and  Williamson 
guilty  of  stealing  the  poultry  laid  in  the  indictment,  and  John 
"Wiley  guilty  of  receiving  the  same,  knowing  it   to   have  been 
stolen.     The  bench  told  the  jury  that  the  taking  of  Straugham  and 
Williamson,  with  the  stolen  goods,  as  above,  by  Wiley,  into  the 
stable,  over  which  he  had  control,  for  the  purpose  of  negotiating 
about  buying  them,  he  well  knowing  the  goods  to  have  been  stolen^ 
was  a  receiving  of  the  goods  within  the  meaning  of  the  statute. 
The  bench,  however,  submitted  a  question  to  this  court,  whether 
under  the  circumstances  the  conviction  of  Wiley  was  proper.     The 
three  prisoners  were  again  jointly  indicted  for  stealing  and  receiv- 
ing the  nine  ducks,  which  were  found  in  the  sack  above  mentioned, 
and  upon  the  same  evidence,  and  upon  the  same  direction  by  the 
bench  the  jury  again  found  Straugnam  and  Williamson  guilty  of 
stealing,  and  Wiley  guilty  of  receiving  the  nine  ducks,  knowing 
them  to  have  been  stolen,  and  the  bench  reserved  a  similar  ques* 
tion  for  the  consideration  of  this  court  on  this  indictment. 

This  case  was  first  argued  on  Saturday,  April  27,  before  Lord  Fint  aignment. 
Campbell,  C.  J.,  Parke,  B.,  Alderson,  B.,  Cresswell,  J.,  and  Erie,  J. 

Otter y  for  the  prisoner. — The  earlier  statutes  made  it  felony  to 
buy  or  to  receive ;  but  the  7  &  8  Geo.  4,  c.  29,  s.  54,  does  not  con* 
tain  the  word  ''  buy  /'  and  the  buying  of  stolen  goods  is  not  now  a 
felony,  unless  the  goods  are  actually  received  into  the  possession 
of  the  buyer.  The  negotiation,  therefore,  between  the  thieves 
and  Wiley  has  no  weight.  There  cannot  be  a  joint  possession  of 
thief  and  receiver,  any  more  than  of  buyer  and  seller ;  the  posses* 
sion  of  one  is  antagonistic  to  that  of  the  other :  (jB.  v.  Parry  2  Moo. 
ft  R.  846.)  An  actnal  receipt  is  necessary  to  make  out  a  case  of 
civil  liability  within  the  Statute  of  Frauds :  {Farifna  v.  Home, 
16  M.  &  W.  119.)  EiWs  case  (1  Den.  G.  C.  458)  is  also  in  point, 
because  here  the  property  never  was  actually  or  ^'  potentially  '^  in 
the  possession  of  Wiley. 

Liddell,  contra. — There  was  evidence  for  the  jury  of  a  possession 
by  Wiley.  He  materially  assisted  in  removing  the  stolen  property 
into  the  stable,  and  he  had  first  of  all  received  it  into  the  house : 
(2  East,  P.  C.  765;  B.  v.  Davisy  6  Oar.  &  P.  178 ;  Bichardson's 
case,  6  Car.  &  P.  335.)  A  constructive  possession  is  enough ;  and 
HUP 8  ca^e  only  introduces  a  difficulty  by  using  the  word  **  poten- 
tial,'' the  exact  meaning  of  which  it  is  not  veiy  easy  to  define.  It 
is  quite  immaterial  that  the  house  belonged  to  the  prisoner's  father : 
(B,  V.  Oruncell,  9  Car.  &  P.  365.) 
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Otter,  in  replj^  oited  E.  y.  WilhiiM  (1  Leacb^  522.) 

Cur^  adv*  vulL 

By  the  direction  of  the  jadges,  the  case  Tvas  re-argued  on 
Tuesday^  November  26,  before  Lord  Campbell,  C.  J.,  Parke,  B., 
Alderson,  B.^  Patteson,  J.,  Coleridge,  J.,  Maule.  J.,  Cresswell,  J., 
Erie,  J.,  Piatt,  B.,  Williams,  J.,  Talfourd,  J.,  and  Martin,  B. 

Otter,  for  the  prisoner. — By  taking  the  thieves  with  the  stolen 
property  into  the  stable,  the  prisoner  might  perhaps  have  been 
indicted  as  an  accessary  at  common  law.  [Pabeb,  B. — I  doubt 
that,  unless  it  was  done  to  facilitate  their  escape.]  At  all  events 
that  is  an  offence  quite  different  from  the  one  charged ;  for  to 
make  him  an  accessary,  he  must  receive  the  felon :  (1  Hale,  P.  C. 
618,  619,  620.)  The  early  statutes  upon  this  subject  apply  to 
persons  "  buying  or  receiving  '^  stolen  property :  (1  Anne,  stat.  2, 
o.  9,  s.  2 :  5  Anne,  c.  31,  s.  5;  25  Geo.  2,  c.  10,  s.  3;  21  Geo.  3, 
c.  69,  B.  i) ;  but  in  7  &  8  G«o.  4,  c.  29,  s.  54,  the  word  "buy''  is 
left  out,  and  ''receive''  stands  alone;  the  inference,  therefore^  is 
that  a  buying,  still  less  a  bargaining  for,  goods,  is  not  enough, 
unless  they  are  actually  received.  The  question  turns  upon  the 
meaning  of  the  word  ''receive."  Now,  with  regard  to  stolen 
goods,  the  property  and  the  constructive  possession  remain  in  the 
owner,  from  whom  they  have  been  stolen ;  the  thief  has  no  more 
than  the  actual  possession ;  and  if  he  does  not  part  with  that,  he 
parts  with  nothing.  He  can  give  the  receiver  nothing  but  the 
actual  possession ;  and  the  moment  he  ^ives  that,  he  ceases  to  have 
any  possession  of  any  kind :  {Fyeon  v.  Uhumbere,  9  Mee.  &  W.  460). 
In  Armory  v.  Delamirie  (1  Stra.  505),  the  plaintiff  obtained  po6« 
session  lawfully ;  but  if  an  unlawful  possession  is  lost,  trover 
cannot  be  maintained.  Such  being  the  situation  of  the  thief  and 
receiver,  in  order  to  constitute  a  receiving,  there  must  be  a  willing 
parting  with  the  possession  on  the  part  of  the  thief,  and  a  willing 
taking  of  possession  on  the  part  of  the  receiver.  [Lobd  Camp- 
BBLL,  C.J. — May  there  not  be  a  joint  possession  by  the  thief  and 
receiver  ?]  It  is  submitted  that  there  cannot ;  for  the  possession  of 
the  thief  is  antagonistic  to  that  of  the  receiver.  In  B.  v.  Wade  (1  Gar. 
Sd  K.  739),  it  appeared  that  W.  had  stolen  a  watch  from  A. ;  and 
while  W.  and  L.  were  in  custody  together,  W.  told  L.  where  he  had 
"  planted  "  it.  Upon  L.'s  discharge,  he  went  to  the  place  and  took 
the  watch ;  upon  which  Pollock,  C.B.,  said, — "  if  this  was  an  act 
done  by  the  prisioner  (L.)  in  opposition  to  W.,  or  against  his  will, 
then  it  might  be  a  Question  whether  it  would  be  a  receiving, 

fALDSBSON,  B.,  referrea  to  B.  v.  Hill,  1  Den.  C.  C.  453 :  3  Cox 
!•  C.  533.]  That  case  shows  that  no  constructive  receipt  is  suffi- 
cient. [Lobd  Campbell,  G.  J. — The  expression  is  "possession 
actual  or  potential;"  it  implies  therefore  that  there  may  be  a  suffi- 
cient possession  without  corporal  touch.  Mabtin,  B. — ^What  is 
meant  by  "potential  possession?"]  It  means  at  least  that  it 
should  be  accompanied  with  a  disposing  power ;  it  cannot  mean  a 
constructive  possession ;  because  in  that  case  the  prisoner  had  a 
constructive  possession  of  the  stolen  property  by  the  delivery  to 
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the  carrier  for  her.   [Aldirson^  B. — ^There  most  be  actual  posses-       Bbo. 
sion ;  bat  two  people  may  have  actual  possesssion  •  at  the  same  .      ^ 

time.]      Beg,  v.  Parr  (2  Moo.  &  Rob.  846),  is  an  authority    ^™! ^^^' 

against  the  notion  of  a  joint  possession  by  thief  and  receiver.    In       i^^^- 
the  present  case^  Wiley  never  had  manual  possession  of  the  stolen     what  u  a 
goods;  and  it  is  clear  that  the  thieves  did  not  intend  to  part  with     Jihmout 
the  possession  without  payment,  or  at  all  events  until  the  bargain    ^^^'!^ 
was  complete.      [Lord  Campbell,   C.  J. — Suppose  the  bargain  ^ 

had  been  completed,  but  the  policeman  came  in  whilst  the  parties 
remained  in  statu  quo  ?  Pabee,  B. — ^You  say  that  there  must  be 
a  giving  by  the  thieves.]  Yes.  [Aldebson,  B. — ^It  is  consistent 
with  the  direction  of  the  chairman  that  the  thieves  kept  possession 
all  the  time.  Pabke,  B. — Yes;  it  considers  the  simple  act  of 
taking  the  thieves  with  the  goods  into  the  stable,  a  receiving.] 
Suppose  that  Wiley  had  knocked  down  the  thieves,  and  taken  the 
stolen  property  from  them,  ought  he  not  have  been  indicted  for 
stealing  them  f  Would  there  not  have  been  a  sufficient  possession 
by  the  thieves  to  maintain  trespass  ?  {Pumell  v.  Young,  3  Mee. 
&  W.  288;  Ashmore  v.  Hardy,  7  Oar.  &  P.  501.)  If  the  price 
had  not  been  agreed,  the  thieves  might  and  would  have  taken 
the  goods  away.  The  prisoner  had  still  a  locus  penitentice.  [Pat- 
TESON,  J. — If  the  goods  were  left  for  several  hours  in  Wiley's 
house,  with  his  permission,  he  might  be  g^ty  of  receiving,  though 
the  thieves  afterwards  took  them  away.]  That  would  be  a  very 
different  case.    Here  they  were  not  left  by  the  thieves  at  all. 

Liddell,  contra. — The  direction  of  the  chairman  imports  all  the  Ai^iment  of 
facts  previously  stated  up  to  the  apprehension  of  the  prisoners ;  Liddeli  for  the 
because  the  expression  is,  taking  the  thieves ''  as  above/'  In  the  P'^"*^***^"* 
argument  for  the  prisoner,  a  constructive  possession  per  alium  has 
been  confounded  with  a  joint  actual  possession  by  two.  In  B,  v. 
Kmg  (Buss.  &  By.  882),  goods  had  been  removed  from  the  pos- 
session of  the  prosecutor  by  A.,  in  the  absence  of  B.,  and  B.  after- 
wards joined  in  carrying  them  away ;  it  was  held  that  B.  could  not 
be  convicted  of  stealing;  and  in  2  Buss,  on  Crimes,  24;0,  the  case 
is  classed  as  a  case  of  receiving.  It  is  doubtful  whether  mere 
naked  possession  will  support  either  trespass  or  trover,  so  that 
test  fails;  but  the  real  question  is,  had  the  prisoner  actual  or 
potential  possession?  [Lobd  Campbell,  C.J. — If  a  man  know- 
ingly receives  stolen  goods  malo  animo,  is  he  not  a  receiver  within 
the  statute?]  That  is  the  definition  in  2  East  P.C.  766;  and 
actual  does  not  necessarily  mean  manual  possession.  If  a  letter  is 
dropped  into  a  letter  box,  it  is  in  the  possession  of  the  owner  of 
the  box ;  he  has  the  power  of  taking  it  into  his  manual  possession 
at  any  moment.  Here  Wiley  exercised  a  control  over  the  goods. 
[Lobd  Campbell,  C.J. — Suppose  that  he  had  assisted  in  carrying 
the  bag.]  In  that  case  he  would  clearly  be  guilty  of  receiving. 
[Lobd  Gamfbell,  C.J. — Then,  does  it  make  any  difference,  the 
three  being  engaged  in  a  joint  act,  which  carries  the  bag  and  which 
the  candle  ?]  ffot  the  least.  Under  the  statute  2  mil.  4,  c.  84, 
88.  7  and  8^  it  has  been  decided  that  a  possession  of  counterfeit  coin 
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Rkg.       by  one  of  two  persons  is  the  joint  possession  of  both,  if  they  were 

JoHs  Wiley  ^^^S  ^^  concert,  and  botli  had  knowledge  of  the  possession  ;   {B. 

' —      •  V.  Rogers,  2  Moo.  C.  C.  85 ;   B.  v.  Oerriah,  2  Moo.  &  Rob.  219.) 

1850.       Then  '^  receive  *'  and  ''  have  in  possession  "  are  convertible  terms : 

What  is  a     {Oole'a  case,  2  Bast  P.  0.  767.)    [Barlb,  J. — ^That  case  shows  that 

fUotwmt     they  are  not  convertible  terms.      Lord  Campbell,   C.  J. Was 

I^'^A   ^^*  Wiley  as  much  in  possession  as  the  other  two  ?]     He  had  a 
"potentiar*   possession.      [Lobd  Campbell,   C.J. — ^I  wish  that 
word  had  not  been  used.     It  has  no  definite  legal  meaning.]     It 
is  satisfied,  at  all  events,  if  the  prisoner  has  the  physical  power  of 
taking  manual   possession.       [Colebiboe,    J. — ^If    ''as  above'' 
imports  into  the  direction  of  the  chairman  all  that  had  been  pre- 
viously stated,  your  argument  may  be  well  founded ;   but  it  is  an 
odd  expression.]     If  that  is  not  so,  there  is  no  case  against  Wiley 
at  all ;  because  he  may  have  taken  the  men  into  the  stable  quite 
innocently.    The  chairman  must  be  understood  as  speaking  with 
reference  to  all  the  circumstances  of  the  case;  otherwise  why 
are  they  all  stated  f    The  different  statutes  which  have  been 
referred  to  were  passed  with  the  intention  of  enlarging  the  defini* 
tion  of  an  accessary  after  the  fact ;  but,  unless  this  is  a  receiving 
within  the  statute,  the  effect  will  have  been  to  narrow  instead  of 
enlarge  it. 
Otter  In  »plj.       Otter,  in  reply. — The  conviction  cannot  be  sustained  if  it  is 
doubtful  in  whose  possession  the  goods  were.  B.  y.  Oerrish  affords 
no  assistance  in  interpreting  the  word  "receive ''  upon  which  this 
qoestion  turns.     In  that  case  the  joint  possession  would  convict 
both  of  the  same  offence ;  but  it  would  be  a  strange  consequence 
if  a  joint  actual  possession  by  two  should  be  sufficient  to  convict 
one  of  the  offence  of  stealing  and  the  other  of  that  of  receiving.  The 
direction  of  the  chairman  excludes  from  the  consideration  of  the 
jury  all  that  occurred  in  the  stable.  -  [Cbesswell,  J. — Suppose 
B.  is  in  danger  of  being  captured,  and  0.  knowing  that  B?is 
carrying  stolen  goods,  conceals  him  in  his  house,  does  he  f  eloni* 
ously  receive  the  goods  ?]     He  does  not,     [Parke,  B.— You  say 
that  there  must  be  a  receipt  of  the  goods  independent  of  the  re- 
ceiving of  the  thief.]     Yes,  if  a  lodging-house  keeper  is  asked  to 
buy  a  stolen  watch,  and  says,  '^  sleep  here,  and  PU  tell  you  in  the 
morning,^'  is  he  guilty  of  receiving  stolen  goods,  though  in  the 
morning  he  may  say,  "  I  will  have  nothing  to  do  with  it  V*    [Pabke, 
B.— He  who  receives  a  thief  is  not  an  accessary,  unless  he  does  it 
with  a  view  to  assist  the  thief  in  eluding  justice,     [Lobd  Camp- 
bell, C.J. — Instead  of  a  watch,  put  the  case  of  a  hamper.    Sup* 
pose  A.  brings  a  hamper  to  B.'s  house,  and  says  '^  I  have  stolen 
this,  will  you  keep  it  for  me  till  the  morning,''  and  B.  consents,  is 
he  not  a  receiver  of  stolen  goods?]     That  would  depend  upon 
whether  the  thief  parted  with  the  possession  of  it.    If  the  thief 
left  it,  he  probably  would  be  held  a  receiver ;  but  if  the  thief 
remained  with  it  all  night,  and  he  only  reoeiyed  the  goods  and  the 
thief  together,  it  is  submitted  that  he  would  not. 

Our^  adv.  vulL 
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The  learned  judges  retired  to  consider  the  ease,  and  after  some        Rbg. 
interval  returned  into  court,  and  differing,  in  opinion,  delivered  -      ^, 

xi.   •     •    J  .  •  J  •  o'  r  '  Jobs  Wilet. 

tneir  judgments  seriatim,  

Mabtin,  B, — I  am  of  opinion  that  this  conviction  is  wrong.  ^^Q* 
The  question  turns  upon  the  construction  of  the  stat.  7  &  8  Geo.  4,  wk^t  it  a 
c.  29,  s.  54,  which  enacts  "  that  if  any  person  shall  receive  any  ftihmo¥$ 
chattel,  money,  valuable  security,  or  other  property  whatsover,  JJJ^iw^ 
the  stealing  or  taking  whereof  shall  amount  to  a  felony,  either  at 
common  law,  or  by  virtue  of  this  act,  such  person  knowing  the 
same  to  have  been  feloniously  stolen  or  taken,  every  such  receiver 
shall  be  guilty  of  felony  :  *'  and  I  apprehend  that  the  true  rule  of 
construction  is  laid  down  in  the  case  of  Becke  v.  Smith  (2  Mee  A  W. 
195),  by  Parke,  B.,  who  says  ''  it  is  a  very  useful  rule  in  the  con- 
struction of  a  statute  to  sbdhere  to  the  ordinary  meaning  of  the 
words  used  and  to  the  grammatical  construction,  unless  that  is  at 
variance  with  the  intention  of  the  Legislature,  to  be  collected  from 
the  statute  itself,  or  leads  to  any  manifest  absurdity  or  repugnance, 
in  which  case  the  language  may  be  varied  or  modified  so  as  to  avoid 
such  inconvenience,  but  no  further.''  Now  the  question  is,  what  is 
the  meaning  of  the  word  ^'  receive  "  as  applied  to  the  &cts  of  this 
case  ?  I  understand  the  fitcts  to  be  these.  Two  men  stole  some  fowls, 
which  they  put  into  a  sack,  and  carried  to  the  house  of  Wiley's  J^JP^^®^ 
father,  for  the  purpose  of  selling  them  to  Wiley.  All  three  went  "^ 
together  from  the  house  to  an  outhouse ;  the  bag  was  carried  on 
the  back  of  one  of  the  thieves ;  and  when  the  policeman  went  in, 
the  sack  was  found  Ijring  on  the  floor,  unopened,  and  the  three 
men  around  it  as  if  they  were  bargaining,  but  no  words  were 
heard.  Now  I  am  of  opinion  that  Wiley,  under  those  circum- 
stances, never  did  receive  those  fowls.  I  entirely  agree  that  the 
question  arises  upon  the  possession ;  there  is  no  question  of  pro- 
perty here,  for  that  remained  in  the  original  owner ;  but  it  seems 
to  me  that  the  two  men  had  the  stolen  articles  in  their  possession 
as  vendors  adversely  to  Wiley ;  and  that  they  never  intended  to 
part  with  that  possession  unless  some  bargain  was  concluded  for  the 
purchase  of  them.  Upon  this  ground  I  am  of  opinion  that  Wiley 
never  did  "  receive  "  the  goods  in  the  ordinary  and  proper  sense  of 
that  word,  and  I  think  it  is  exceedingly  important  that  offences 
should  be  so  broadly  and  clearlv  defined  that  all  persons  may 
understand  what  is  the  offence  with  which  they  are  charged. 

Talvoubd,  J. — ^I  am  also  of  opinion  that  this  conviction  is  Jodgment  of 
wrong.  The  question  turns  on  the  word  ''recive,"  as  applied  to '^■^''^"^«  "^^ 
the  facts  of  this  case  j  and  it  seems  to  me  that  the  magistrate  gave 
an  improper  direction  to  the  jury  on  that  subject,  because  he  told 
them  that  the  taking  by  Wiley  of  the  two  thieves  with  the  stolen 
ffoods  in  the  manner  stated  to  a  stable,  over  which  he  had  control, 
tor  the  purpose  of  trafficking  as  to  the  purchase  of  the  stolen 
property,  was  a  receiving  within  the  statute;  and  I  think  it  was 
not.  The  persons  asserting  the  right  of  possession  at  that  time 
were  the  two  thieves ;  and  the  position  of  Wiley,  as  a  person  ne- 
gotiating for  the  purchase,  excludes  the  idea  of  his  having  any 
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Eossession.  There  was  still  for  him  a  locus  penitentim ;  he  might  still 
ave  determined  not  to  take  the  fowls ;  and  the  whole  matter  was, 
I  think^  inchoate  and  incomplete. 

WiLLUMS,  J. — I  am  of  opinion  that  this  conviction  is  right. 
I  think  that  the  charge  was  made  out  against  Wiley,  if  the  jniy 
were  satisfied  that  he  had  possession  of  the  property,  knowing  it 
to  be  stolen,  with  a  corrapt  and  wicked  mind.  In  this  case  there 
is  no  doubt  as  to  his  knowledge,  or  as  to  the  corrupt  and  wicked 
mind ;  and  the  only  question  is  whether  he  had  possession.  Now, 
it  appears  to  me  that  he  had  a  common  purpose  with  Strangham 
and  Williamson  of  carrying  the  stolen  goods  from  the  house  to  the 
stable;  and  to  effectuate  that  purpose  it  was  necessary  that  one  or 
more  of  them  should  have  manual  possession  of  the  goods. 
Accordingly,  one  hand  carried  the  sack ;  and  that  was  not  Wiley's ; 
but  as  the  three  had  a  common  purpose,  I  think  that  they  were  all 
agents  of  one  another,  and  that  the  possession  of  the  man  who 
had  the  fowls  was  the  possession  of  the  prisoner. 

Platt,  B. — I  concur  in  opinion  with  my  brothers  Talfourd  and 
Martin,  and  think  the  conviction  wrong.  In  order  to  convict 
Wiley  as  a  receiver  of  stolen  goods,  I  think  that  it  was  necessary 
to  show  that  he  actually  received  the  goods,  that  is,  that  they  were 
in  such  a  position  as  to  be  under  his  aominion,  exclusive  of  that  of 
the  thieves.  If  it  was  to  be  taken  that,  while  the  sack  was  carried 
from  the  house  to  the  stable,  and  Wiley  was  lighting  the  carrier, 
the  goods  were  in  the  joint  possession  of  the  three  at  that  time, 
this  difficulty  must  arise — ^that  the  same  act  which  constituted 
the  joint  possession  by  the  hand  of  one  of  them,  would  be  a  felo- 
nious asportavit  by  the  one,  and  a  felonious  receiving  by  the  other; 
the  very  same  act  would  convict  the  two  of  entirely  different 
offences.  I  think  that  cannot  be ;  and  that  as  no  bargain  had 
been  begun  at  that  time,  and  the  thieves  retained  the  control 
and  possession  of  the  goods, — not  a  legal  possession,  of  coarse, 
but  the  actual  possession,r-^and  as  there  was  no  intention  on  the 
part  of  the  thieves  of  parting  with  the  property,  unless  a  bargain 
was  made,  it  would  be  much  too  strong  to  say  that  a  party  who 
only  contemplated  becoming  the  possessor,  if  a  bargain  coidd  be 
completed,  was  a  receiver  within  the  statute.  Therefore,  in  my 
opinion,  the  direction  of  the  chairman  was  wrong. 

EsLB,  J. — I  am  of  opinion  that  the  conviction  was  right  on  two 
grounds.  First,  upon  the  facts  found  and  left  to  the  jurv,  I  think 
that  Wiley  co-operated  with  the  thieves  in  removing  the  stolen 
property  from  the  house  to  the  stable,  which  was  under  his  con- 
trol, for  the  purpose  of  more  securely  bargaining  and  evading 
the  officers  of  the  law.  If  Wiley  had  actually  taken  part  in 
carrying  the  goods,  I  believe  in  the  minds  of  many  of  the  judges 
there  would  be  no  doubt  that  he  had  had  a  joint  possession  with 
the  thieves,  which  would  be  sufficient  to  convict  him  of  the  present 
charge ;  and  as  he  accompanied  them,  and  lighted  them  to  the 
stable,  I  think  he  did  co-operate  with  them  in  transporting  the 
goods  as  much  as  if  he  had  helped  to  carry  them.    I  found  my 
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opinion  on  the  law^  whicli  has  often  been  laid  down^  that  where        Bio. 
goods  are  stolen^  and  the  removal  from  the  owner's  premises  is  .      "^ 

complete,  and  the  thief  afterwards  procures  somebody  to  assist  him    ^  

in  removing  them  again  to  a  place  of  greater  secority,  the  person       ^^f?' 
who  so  removes  them  is  not  liable  to  be  convictea  of  liurcenj^     Whatiia 
because  by  the  first  removal  the  larceny  was  complete.    A  person     /^fay^f 
who  so  co-operates  is  certainly  a  criminal  within  the  intention  of    JJJw^So^ 
the  law,  and  I  think  that  the  law  is  strong  enough  to  reach  Tiim  ^^^ 

as  a  receiver  of  stolen  goods.  That  is  one  ground  of  mv  opinion; 
but  I  also  attach  a  wider  meaning  to  the  word  '^  receive^'  than 
some  of  my  learned  brothers  are  disposed  to  give  to  it.  It  appears 
to  me  that,  with  reference  to  acts  of  felonious  receiving  or  taking,  the 
rules  of  the  civil  law  relating  to  possession  have  no  application,  (a) 
Originally,  the  person  who  received  and  assisted  a  thief,  after 
he  had  committed  a  larceny,  was  held  to  be  an  accessary  after 
the  fact,  but  then  several  statutes  were  passed,  in  consequence  of 
the  imperfect  state  of  the  law,  which  only  rendered  a  person 
punishable  who  harboured  the  thief.  By  those  statutes  the  guilir7 
receipt  of  the  stolen  property  was  made  punishable  j  and  I  thiuK 
that  the  word  "  receive,  as  applied  to  the  goods,  ought  to  be  con- 
strued with  reference  to  the  other  offence  of  harbouring  the  thief.  If 
a  man  harbours  a  thief,  with  a  view  in  any  way  to  assist  his  escape, 
he  is  guilty  j  and  so,  I  think,  if  he  harbours  the  goods,  for  the  pur- 
pose of  assisting  the  thief,  he  is  guilty  of  a  felonious  receiving, 
within  the  meaning  of  the  statute.  If  the  owner  of  a  stable 
authorizes  thieves  to  deposit  in  that  stable  stolen  goods,  he  is 

fuilty  of  receiving  them.  That  proposition  by  itself  would  pro- 
ably  not  be  contested ;  and  I  think  that,  if  he  authorizes  the 
thieves  to  go  into  the  stable  with  the  stolen  goods,  he  is  not  the 
less  a  receiver  because  the  thieves  stay  with  the  property.  The 
earlier  statutes  clearly  did  not  contemplate  a  bargain  or  consent  to 
the  transfer  of  the  stolen  property  as  essential  to  the  offence  of 
receiving ;  for  both  in  the  29  Geo.  2,  c.  80,  and  2  Gbo.  8,  c.  28, 
the  crime  of  receiving  is  expressed  thus  : — "  Every  person  who 
shall  privately  buy  or  receive  any  stolen  lead,  Ac,  by  suffering  any 
door,  window,  or  shutter  to  be  left  open  or  unfastened  between 
sun-setting  and  sun-rising,  for  that  purpose ;''  so  that  the  offence 
there  contemplated  involved  no  communication  with  the  thief  at 
all,  after  he  had  possession  of  the  stolen  goods,  but  applied  to  the 
practice  of  leaving  open  a  place  of  deposit  previously  known  to 
the  thieves.  Such  a  case  is  certainly  within  the  mischief  of  the 
statute;  and  in  2  East  P.  C.  765,  it  is  expressly  laid  down,  '^  that 
in  order  to  constitute  a  receiver,  generally  so  called,  it  is  not  neces- 
sary that  the  goods  should  be  actually  purchased  by  him  :  neither 
does  it  seem  necessary  that  the  receiver  should  have  any  interest 
whatever  in  the  goods ;  it  is  suflScient  if  they  be  in  fact  received 
into  his  possession  in  any  manner  tnalo  cmimo,  as  to  favour  the 

(a)  The  oomot  iim  of  Um  term  "poMision**  nqvtrei  eztonsiTO  and  preoiM  knowledge,  and 
the  introdnotion  of  the  term  into  the  description  of  a  felonv  would  gi?e  oomplezity,  and  not 
clnxonMy  to  tho  crimuud  law  :  (see  Von  SaTignj  on  PoefesooD,  bj  Sir  Enkine  Perry.) 
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thief ; ''  and  the  same  law  is  to  be  found  in  2  Boss,  on  Crimes, 
247,  where  several  authorities  are  cited.  It  is  there  said :  '*  If  the 
prisoner  received  the  property  for  the  mere  purpose  of  conceal- 
ment, without  deriving  any  profit  at  all,  he  is  just  as  much  a 
receiver  as  if  he  had  purchased  it : "  (Per  Taunton,  J.,  iJ.  v. 
lUcliardson,)  It  seems  to  me,  therefore,  that  the  statute  contem- 
plated precisely  such  a  taking  as  is  proved  in  this  case.  With 
respect  to  the  latter  ground  of  decision,  I  take  into  consideration 
the  facts  that  the  goods  were  taken  into  the  stable,  and  were  found 
lying  on  the  ground  there  in  the  manner  stated. 

CbbbswelIi,  J. — I  agree  with  those  of  the  judges  who  think 
the  conviction  right.  The  direction  of  the  chairman  is  the  matter 
to  be  looked  at  \  and  the  words  '^  as  above  ^'  embody  in  the  sum- 
ming up  the  manner  in  which  the  goods  were  taken  to  the  stable. 
Wiley  carried  the  light,  and  he,  therefore,  assisted  in  the  removal  of 
the  goods  to  the  stable.  If  the  goods  had  been  carried  by  the  thieves 
from  one  part  of  the  owner's  premises  to  another,  but  not  finally 
taken  away,  and  the  prisoner  Wiley  had  afterwards  been  called 
in  to  assist  in  removing  them  off  the  premises,  he  would  undoubt- 
edly have  been  guilty  of  larceny ;  there  would  have  been  a  sufii- 
cient  asportavit  by  him,  and  he  would,  therefore,  have  had  a  joint 
possession  in  so  removing  them.  Substituting,  then,  for  the  deposit 
on  the  premises  of  the  original  owner,  a  deposit  elsewhere, 
a  prisoner  who  assists  in  the  removal  of  them  must  equally  have 
jointpossession  during  that  removal;  and  knowing  them  to  be  stolen, 
he  is,  I  think,  whilst  he  is  engaged  in  that  act,  a  felonious  receiver. 
If  it  were  necessary,  I  should  be  also  inclined  to  put  the  larger 
construction  on  the  word  ''  receive  *'  suggested  by  my  brother  Erie. 

Mauls,  J. — I  think  that  this  conviction  is  wrong. 

GoLEBinaE,  J. — ^I  also  think  the  conviction  wrong.  We  must 
decide  this  case  upon  the  direction  given  by  the  chairman  at 
sessions ;  which,  if  construed  strictly,  might  coimne  the  case  to  the 
mere  fact  of  leading  the  thieves  to  the  stable ;  but  I  think  it  is 
far  better  and  more  convenient  to  treat  it  as  including  all  the  cir- 
cumstances stated  upon  the  case.  Looking,  then,  at  the  circum- 
stances, it  is  to  be  observed  that  the  case  states  no  previous  invita- 
tion by  the  prisoner,  or  communication  between  him  and  the 
thieves ;  but  he  is  in  his  father's  house  with  the  thieves,  and  he 
helps  them  to  convey  the  goods  to  the  stable,  with,  it  may  be 
assumed,  the  guilty  purpose  of  buying,  and  so  obtaining  possession 
of  the  stolen  property,  upon  a  contingency  which  never  happened. 
Until  some  bargain  had  been  concluded,  he  never  intended  to  take 
charge  of  it,  nor,  in  &ct,  could  he  have  taken  possession.  This, 
therefore,  is  not  a  case  of  joint  constructive  possession ;  not  did 
the  thieves  intend  to  admit  him  to  any  actual  possession  except 
upon  a  bargain  which  was  never  made.  The  charge  of  receiving 
must  import  possession,  actual  or  constructive ;  and  in  this  case, 
I  can  find  neither  one  or  the  other.  I  entirely  concur  with  my 
brother  Martin  in  thinking  that,  in  administering  the  process  of 
the  criminal  law,  we  ought  to  go  on  broad  grounds  of  construction, 
intelligible  to  ordinary  people. 
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Pattbson,  J, — Upon  the  whole^  I  am  of  opinion  that  this  con-        Kho. 
viction  is  wronc^.     I  do  not  mean  to  say  that  it  is  necessary,  in  .      ^ 
order  to  constitute  a  receiving,  that  the  pnsoner  should  m  every        — 
C€ise  actually  touch  the  stolen  property,  or,  that  there  may  not  be        ^^^Q- 
cases  of  joint  possession  by  the  thief  and  receiver,  in  which  a  con-     wkai  U  a 
viction  would  be  proper;  but  I  think  that  there  must  be  such     ft^fmous 
circumstances  in  the  case  as  will  show  that  the  stolen  property    J^^^n'X^. 
was  under  the  control  or  power  of  the  receiver,  either  jointly 
with  or  separately  from  the  thief ;  and  in  my  omnion  there  is  an 
absence  of  such  circumstances  in  this  case.     Here  the  property 
was  all  the  time  in  the  manual  possession  of  the  thieves ;  Wiley 
conducted  them  to  a  place  where  it  was  proposed  to  bargain  for  Jodgment  of 
the  purchase,  but  he  is  apprehended  before  the  sack  is  opened,  or  ^•^^•^°»  ^^ 
anything  done.     How  far  the  fact  that  the  sack  was  found  lying 
on  the  floor  of  the  stable,  and  the  three  men  round  it  might  have 
justified  a   conviction,   I  cannot  inquire,  because   the  chairman 
directed  the  jury  that  the  taking  into  the  stable  was  in  itself  a 
receiving;   but    I    incline  to    think  that    fact  would  not  have 
fixed  the  prisoner,  because  it  was  not  intended  that  the  goods 
should  be  taken  by  him  until  a  bargain  had  been  made. 

Aldbbson,  B. — I  agree  with  the  majority  of  the  court.  There  Judgment  of 
is  nothing  to  show  that  the  goods  were  ever  out  of  the  manual  ^d"**"*  ^• 
possession  of  the  thieves.  I  agree  that  there  may  be  a  joint  pos- 
session by  the  thief  and  receiver;  and  if  the  stolen  articles  had  ever 
been  out  of  the  manual  possession  of  the  thieves,  and  had  then  been 
jointly  conveyed  by  the  three,  Wiley  might  have  been  liable  to  be 
found  guilty  as  a  receiver ;  but  here  the  thieves  take  the  goods 
into  the  house ;  it  does  not  appear  what  took  place  in  the  house ; 
then  they  come  out,  and  Wiley  admits  them  into  a  stable  under 
his  control.  There  is  nothing  to  show  that,  before  they  went 
into  the  house  there  was  any  previous  communication.  Now, 
those  are  all  the  facts  which  were  left  to  the  jury  in  this  case,  and 
I  think  that  they  were  not  sufficient  for  the  purpose.  The  pri- 
soner never  had  possession ;  he  intended  to  bargain  for  the  pro- 
perty, and  to  take  possession  if  the  bargain  was  completed,  but  he 
never  did  so.  There  must  in  these  cases  be  a  dividing  line,  which 
it  is  always  difficult  to  define  with  accuracy ;  but  I  think  in  this 
case  the  dividing  line  was  not  reached,  and  that  the  bench  laid 
down  an  inaccurate  rule  to  guide  the  jury. 

Parke,  B. — ^I  also  think  the  conviction  wrong.  It  is  our  duty  Jodgmmt  of 
to  confine  ourselves  to  the  case  submitted  to  us ;  and  the  G|[uestion  ^*^^^  ^* 
reserved  is  whether  the  conviction  is  right — ^the  bench  having  told 
the  jury  "  that  the  taldng  of  Straugham  and  Williamson  with 
the  stolen  goods,  as  above,  hj  Wiley  into  the  stable,  over  which  ho 
had  control,  for  the  purpose  of  negotiating  about  the  buying  of 
them,  he  well  knowing  the  goods  to  have  been  stolen,  was  a  receiv- 
ing of  the  goods  by  him  within  the  meaning  of  the  statute.' '  We 
are  not  to  speculate  whether  the  three  were  participea  crimims  ; 
the  word  "receive*'  must  be  understood  in  its  ordinary  signification; 
and  must  mean  a  taking  into  possession,  actual  or  constructive. 
Here,  I  think,  there  is  no  proof  that  the  property  ever  got  into 
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Beo.  the  possession  of  Wiley  at  all^ — certainly  none,  by  his  taking 
.  ^  Williamson  and  Strangham  into  the  stable.  He  never  tonched 
—  *  the  goods,  and  they  never  intended  to  part  with  the  possession  of 
I860.  them,  except  upon  the  contingency  of  his  becoming  a  purchaaer. 
What  it  a  which  did  not  happen.  The  only  question  is,  whether  by  letting 
yw«ijwi#  the  thieves  with  the  goods  into  the  stable,  he  received  the  goods. 
(^^^odt,  ^  tJ^i^  ^^^^  there  must  be  a  receiving  of  the  goods  into  posses- 
sion as  distinct  in  some  way  from  the  receiving  of  the  thief;  and 
that  the  receiving  of  the  thief  with  the  goods  into  a  house  is  not 
a  receiving  of  the  goods  within  the  statute,  in  a  case  like  this,  any 
more  than  it  would  be  in  the  case  of  a  thief  received  into  a  house 
with  a  stolen  watch  in  his  pocket. 
Jad(|[meDt  of  LosD  Cahpbell,  C.  J. — I  agree  with  those  of  the  judges  who 
Lord  Campbell,  think  the  conviction  right,  and  concurring  in  their  reasons,  I  have 
little  to  add.  I  think  that  there  is  a  receiving  within  the  statute 
wherever  a  person,  knowing  goods  to  be  stolen,  has  possession  of 
them  for  a  bad  purpose.  It  is  wholly  immaterial  whether  he  has 
any  property  in  them ;  and  if  we  look  to  analogies  derived  from 
the  Statute  of  Frauds,  or  the  rules  relating  to  actions  of  trespass 
or  trover,  our  judgment  is  likely  to  be  misled.  The  material 
question  is,  whether  there  has  been  a  possession  malo  animo;  and 
all  the  judges,  I  believe,  are  of  opinion  that  there  may  be  a  snffi- 
cient  possession,  though  there  is  not  a  manual  possession.  Now, 
what  are  the  facts  from  which  it  may  be  said  that  Wiley  had  pos- 
session f  The  sack  was  brought  to  his  Other's  house;  and  he  enters 
into  a  common  purpose  with  the  thieves  of  carrying  the  goods 
from  the  house  to  the  stable,  over  which  he  had  control,  for  the 
purpose  of  bargaining,  and  that  was  an  illegal  purpose.  Then, 
nad  not  Wiley  possession  for  that  purpose  F  The  thieves  had  no 
intention  of  then  finally  parting  with  the  possession :  but  they  had 
the  common  purpose  of  carrying  the  goods  into  the  stable. 
Straugham  carried  the  sack ;  but  the  possession  of  Strangham  was 
also  the  possession  of  Williamson,  and  if  of  Williamson,  why  not 
of  Wiley  also  f  he  went  before  with  the  candle.  Suppose  he  had 
assisted  in  the  very  act  of  carrying  it,  would  he  not  have  had  pos- 
session ?  And  does  it  signify  what  part  each  took  in  carrying  out 
the  common  purpose  f  No  doubt  there  may  be  a  joint  possession 
by  the  thieves  and  the  alleged  receiver ;  and  it  seems  to  me  that, 
during  that  removal,  Wiley  certainly  had  such  a  joint  possession  of 
the  stolen  property ;  but  I  cannot  stop  there.  Upon  a  ferir  con- 
struction of  this  case,  I  think  that  the  whole  transaction  was  laid 
before  the  jury,  and  that  we  are  to  express  our  opinion  upon  the 
whole  case.  Then,  what  follows  ?  The  sack  is  found  lying  in  the 
stable ;  no  one  touching  it ;  it  is  not  in  the  actual  manual  pos- 
session of  any  one  of  the  three,  but,  in  my  opinion,  quite  as  much 
in  the  possession  of  Wiley  as  of  the  others.  I  cannot  say  that 
there  can  be  no  possession  by  the  receiver  unless  the  thieves  had 
intended  permanently  to  part  with  the  possession ;  and  so,  I  think 
the  verdict  warranted  by  the  evidence  of  what  occurred  in  the  stable. 

Oonvictwn  reversed. 
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COUET  OF  CRIMINAL  APPEAL. 

Jamuiiy  18,  1851. 

(Before  Jervis,  C. J.,  Patteson,  J.,  Cresswbll,  J.,  Eelb,  J., 

and  Martin,  B.) 

Beq.  v.  Mart  Anne  Mears  and  Amelia  Chalk,  (a) 

Procuring  prostitution  by  false  pretences — Statute  12  ^  13  Vict.  c.  76 — Con- 
spiracy  to  commit  tliat  offence — Indictmentr^Evidence. 

An  indictment  charged  tJiat  A.  B,  and  C»  D,  did  between  themselves  conspire, 
combine^  confederate,  and  agree  together,  wicJcedly,  knowingly,  and  cfe- 
signedly,  to  procure,  by  false  pretences,  false  representations,  and  other 
fraudtdent  means,  one  J.  C,  then  being  a  poor  child,  under  the  age  of 
twenty-one  years,  to  wit,  ^,,  to  have  illicit  carnal  connexion  with  a  man, 
to  wit,  a  man  whose  name  is  to  the  jurors  unknown,  contra  formam  statuti. 

Held  good,  as  disclosing  an  indictable  offence  at  common  lawj  and  supported  by 
tJie  evidence  stated  in  the  case. 

THE  prisoners  Mary  Ann  Mears  and  Amelia  Chalk  were  tried 
at  the  Epiphany  Sessions  for  the  town  and  county  of  the 
town  of  Southampton,  held  on  the  7th  of  January,  1851,  before 
Edward  Smirke,  recorder,  upon  the  following  indictment,  to  which 
they  had  pleaded  not  guilty. 

Borough,  town  and  county  of  the  town  of  Southampton, — The  Indktmene. 
jurors  for  our  Lady  the  Queen,  upon  their  oath  and  affirmation 
present,  that  Mary  Ann  Mears^  late  of  the  parish  of  Saint  Mary, 
in  the  town  and  county  of  the  town  aforesaid,  single  woman,  being 
a  person  of  wicked  and  depraved  mind  and  disposition,  and  con- 
triying,  and  craftily,  and  deceitfully  intending  to  debauch  and 
corrupt  the  morals  of  one  Johanna  Carroll,  as  hereinafter  men- 
tioned, and  to  seduce  her  into  an  infamous  and  wicked  course  of 
life,  heretofore  and  after  the  passing  of  a  certain  act  of  Parliament 
for  the  better  preventing  the  heinous  offence  of  procuring  the 
defiling  of  women,  to  wit,  on  the  14th  day  of  November,  a.  d. 
1850,  with  force  and  arms  at  the  parish  aforesaid,  in  the  town  and 
county  aforesaid,  did  knowingly,  deceitfully,  and  unlawfully 
attempt  and  endeavour,  as  much  as  in  her  lay,  to  procure  the  said 
Johanna  Carroll,  the  said  Johanna  Carroll  then  and  there  being  a 
child  under  the  age  of  twenty-one  years,  to  wit,  the  age  of  fifteen 
years,  an  orphan  and  a  servant  out  of  place,  to  have  illicit  carnal 
connexion  with  a  man,  to  wit,  a  certain  man  whose  name  is 
to  the  jurors  aforesaid  unknown,  by  then  and  there  knowingly  and 
unlawfully  falsely  and  fraudulently  pretending  and  representing 

(a)  Reported  b/  A.  Bittlestom  ,  Esq.,  BarriBter-at-Lair. 
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Reo. 
M.  A  Mbaks 

AMD 

A  Chalk. 

1851. 

CofMptroc^y  to 

proevre 
proitUuUon, 


Indictment 


Second  oonnt. 


Third  coont 


to  the  said  Johanna  Carroll  that  she  the  said  Mary  Ann  Mears 
was  the  friend  of  the  said  Johanna  Carroll^  and  knew  her  &ther 
and  mother,  and  that  if  she  the  said  Johanna  Carroll  would  go 
home  with  her  the  said  Mary  Ann  Mears,  the  said  Mary  Ann 
Mears  would  keep  her  nntil  she  the  said  Johanna  Carroll  could 
get  a  place,  and  that  she  the  said  Mary  Ann  Mears  would  herself 
try  all  she  could  to  get  her  a  place,  and  by  then  and  there,  under 
such  &lse  and  fraudulent  pretences  and  representations,  taking  her 
the  said  Johanna  Carroll  to  the  house   of  the  said  Mary  Ann 
Mears,  and  keeping  her  there  for  a  long  space  of  time,  and  solicit- 
ing her  and  trying  to  induce  her  then  and  there  to  have  illicit 
carnal  connexion  with  the  said  man,  whereas  in  truth  and  in  &>ct  the 
said  Mary  Ann  Mears  was  not  the  friend  of  the  said  Johanna 
CarroU,  and  the  said  Mary  Ann  Mears  did  not  intend  to  ta>ke,  and 
did  not  take  the  said  Johanna  Carroll  home  with  her  to  keep  the 
said  Johanna  Carroll  till  she  the  said  Johanna  CorroU  could  get  a 
place,  or  till  she  the  said  Mary  Ann  Mears  could  obtain  a  place 
tor  her,  but  craftily  and  subtilly  with  the  wicked  design  and  pur- 
pose, by  the  said  false  and  fraudulent  pretences,  representations, 
and  means  aforesaid,  to  procure  the  said  Johanna  Carroll  to  have 
connexion  with  a  man  as  aforesaid,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  Lady  the  Queen,  her  crown  and  dignity.  And  the  jurors  afore- 
said, upon  their  oath  and  affirmation  aforesaid,  do  further  present, 
that  Amelia  Chalk,  late  of  the  parish  aforesaid,  in  the  town  and 
county  aforesaid,  labourer,  at  the  time  of  the  committing  of  the 
said  misdemeanor  by  the  said  Marv  Ann  Mears,  as  aforesaid,  to 
wit,  on  the  daj  and  year  aforesaid,  at  the  parish  aforesaid,  at  the 
town  and  county  aforesaid,  the  said  Mary  Ann  Mears  to  do  and 
commit  the  said  misdemeanor,  wickedly,  knovmigly,  and  unlaw- 
fully did  abet  and  assist,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  Lady 
the  Queen,  her  crown  and  dignity.     That  the  said  Mary  Ann 
Mears  and  Amelia  Chalk  afterwards^  to  wit,  on  the  day  and 
year  last  aforesaid,  with  force  and  arms,  at  the  parish  afore- 
said, in  the  town  and  county  aforesaid,  wickedly,   designedly, 
and  unlawfully  did  attempt  and  endeavour,  by  false  pretences, 
&lse  representations,  and  other  fraudulent  means,  to  procure  the 
said  Johanna  Carroll,  then  being  a  child  under  the  age  of  twenty- 
one  years,  to  wit,  of  the  age  of    fifteen  yeais,   to  have  illicit 
carnal  connexion  with  a  man,  to  wit,  a  certain  man  whose  name 
is  to  the  jurors  aforesaid  unknown,   contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  Lady  the  Queen,  her  crown  and  dignity.      That  the 
said  Mary  Ann  Mears  and  the  said  Amelia  Chalk  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  with  force  and  arms,  at  the 
parish  aforesaid,  in  the  town  and  county  aforesaid,  did  between 
themselves  conspire,  combine,  confederate^  and  agree  together 
wickedly,  knowingly,  and  designedly  to  procure  by  f aJse  pretences, 
&lse  representations^  and  other  fraudulent  means^  the  said  Johaima 
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Carrollj  then  being  a  poor  cliild  under  the  age  of  twenty-one  years^  Bbo. 
to  wife,  of  the  age  of  fifteen  years,  to  have  illicit  carnal  connexion  ^  .  "J. 
with  a  man,  to  wit,  a  certain  man  whose  name  is  to  the  jurors  afore-  '  ^hd 
said  unknown,  contrary  to  the  form  of  the  statute  in  such  case  A  Chalk. 
made  and  provided,  and  against  the  peace  of  our  Lady  the  Queen,  {^ 
her  crown  and  dignity.  -7- 

The  following  was  the  case  proved  in  evidence  in  support  of  the  ^^^^^  *^ 
indictment,  so  mr  as  is  material  to  the  question  reserved.  pro^UitKium, 

The  prosecutrix  Johanna  Carroll,  a  girl  aged  fifteen,  whose 
father  and  mother  had  been  dead  two  years  and  upwards,  had 
been  put  out  to  service  by  the  guardians  of  the  poor  within  the 
town  and  county  of  the  town  of  Southampton.  On  Monday,  the 
18th  November  last,  she  left  her  last  place,  and  not  having  got 
another,  she  applied  to  the  landlord  of  a  public-house  at  South- 
ampton for  a  bed  for  that  night.  The  landlord  was  unknown  to 
her  when  she  applied.  The  prisoner  Chalk  was  present,  and  the 
prisoner  Mears  joined  them  shortly  afterwards.  The  landlord  said 
he  could  not  give  her  a  bed  that  night,  but  referred  her  to  Mrs. 
Mears,  who  said  she  would  let  her  have  a  bed  sooner  than  let  her 
sleep  out.  The  prisoners  were  at  the  time  living  in  the  same 
house,  in  the  said  town,  and  had  no  apparent  means  of  subsistence 
except  by  prostitution  and  receiving  men  in  the  house. 

The  two  prisoners  then  took  the  prosecutrix  home.  In  the  Efidenoe  for 
course  of  conversation  on  their  way  and  just  after  they  got  home,  ***•  P«»ecutioD. 
Mears,  having  learnt  from  the  prosecutrix  who  she  was  and  that 
she  wanted  to  get  into  service  again,  told  her  that  she  knew  her 
father  and  mother,  and  that  she  would  let  the  prosecutrix  remain 
in  her  own  house  without  paying  anything  tUl  she  could  get  a 
place,  and  that  she  (Mears)  would  also  try  to  get  one  for  her.) 

The  prosecutrix  remained  some  days  in  the  house,  looking  for  a 
place  and  doing  household  work  in  the  daytime,  and  sleeping  with 
a  little  girl  at  night.  Mears  gave  her  food  whilst  there.  On  Tues- 
day evening  the  prisoners  brought  two  men  to  the  house,  who 
stayed  some  time  there,  and  drank  with  them.  On  Wednesday 
the  two  men  again  came  and  slept  there,  each  with  one  of  the 
prisoners. 

On  Thursday  morning  the  prisoner  Chalk  talked  to  the  prose- 
cutrix, and  advised  her  to  go  out  and  get  money  along  with  her 
as  she  herself  did,  but  the  prosecutrix  did  not  follow  her  advice. 
On  that  day  three  men  came  in  the  afternoon  to  the  house,  and 
after  staying  a  short  time  went  away.  One  of  them  returned  later 
in  the  evening.  Whilst  he  and  the  prosecutrix  and  both  prisoners 
were  together  in  a  room  of  the  house,  the  man,  who  was  unknown 
to  the  prosecutrix,  called  Mears  out  for  a  few  minutes.  In  their 
absence  the  prisoner  Chalk  told  the  prosecutrix  that  they  had 
perhaps  gone  out  to  talk  about  her  (the  prosecutrix),  and  to  ask 
the  man  whether  she  and  the  man  would  go  into  the  bedroom 
together.  On  the  return  of  Mears  and  the  man,  Mears  called  her 
aside,  and  asked  her  whether  she  had  any  objection  to  go  into  the 
bedroom  witJi  the  man.    The  prosecutrix  refused,  on  which  Mears 
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Rsa.       said  to  her  that  it  was  the  best  way  of  getting  a  living.      Chalk 

A  *if        *lso  urged  her  to  go  with  the  man^  and  Mears  told  her  she  would 

AMD        get  some  money  from  him  if  she  did  80.  The  prosecutrix  persisted  in 

A.  Ghaut,    refusings  and  the  man  after  drinking  with  the  women  left  the  house 

1851.       ^^  ^^  night.     Mears  then  abused  the  prosecutrix^  charged  her  with 

-7-*       being  shy^  called  her  offensive  names^  and  said  that  if  she  wanted 

^^"S^^  ^  ^  ?®*  ^®'  living  she  must  get  it  as  she  did  if  she  bided  with  her, 

pro$iiuuioH.   BmS.  sho  threatened  to  turn  her  out  without  her  clothes.    The  pro* 

secutrix  said  she  would  go  then,  but  Mears  said  >she  should  stay 

till  next  morning. 

On  Friday  a  child  of  the  prisoner  Chalk,  who  was  lying  dead  in 
the  house,  was  buried.  Early  on  Saturday  the  prosecutrix  left  the 
house  without  being  allowed  to  take  back  her  clothes,  and  having 
no  friends  or  relatives  to  go  to,  returned  to  the  workhouse.  The 
prisoners,  or  one  of  them,  had  pawned  part  of  the  clothes,  and 
Mears  claimed  to  keep  the  rest  to  pay  for  the  prosecutrix's  lodg« 
ings,  but  eventually  delivered  them  up  to  the  inspector  of  police 
who  had  been  sent  to  demand  them. 

The  prosecutrix  had  no  knowledge  of  the  course  of  life  followed 
by  the  prisoners  till  the  third  day,  but  she  owned  that  she  sus- 
pected it  on  the  second. 

There  was  no  proof  that  the  prisoners,  or  either  of  them,  knew 
the  parents  of  the  prosecutrix,  or  that  they  or  either  of  them  ever 
tried  to  get  any  place  as  a  servant  for  her. 
Evidence  for         Several  witnesses  to  prove  the  girl  Carroll's  previous  habits  and 
the  proeecution.  good  character,  and  other  circumstances,  were  called  for  the  pro- 
secution. 

The  prisoners  offered  no  evidence,  and  made  no  statement,  in 
defence,  nor  were  they  defended  by  counsel. 

The  above  facts  were  left  to  the  jary  as  evidence  under  all  the 
counts,  and  the  jury  were  told  that  they  could  not  find  both 
prisoners  guilty  under  the  first  and  second  counts,  nor  either  of 
them  guilty  under  the  last,  unless  they  believed  that  they  acted 
in  concert  and  with  the  common  object  of  procuring  the  illicit 
connexion  alleged  in  the  indictment,  by  the  false  pretences  and 
representations  or  fraudulent  means  charged. 

The  jury  found  both  guilty  on  all  the  counts.  The  recorder 
passed  sentence  on  each,  but  respited  execution  until  the  decision 
of  the  court  upon  the  following  questions,  which  he  thought  proper 
to  reserve,  namely, — 

1st.  Whether  the  above  state  of  facts  was  evidence  to  go  to  the 
jury  on  all  or  any  of  the  counts  ? 

2nd.  Whether  the  counts,  or  any  .of  them,  disclose  an  indictable 
offence,  and  are  valid  in  point  of  law  ? 

The  prisoners  were  committed  to  prison  for  want  of  bail. 
Argament  for         0.  Saunders  (with  him  TF.  M.  Oooke)  for  the  prosecution. — This 
the  crown.       case  was  reserved  by  the  recorder  ex  mero  motu.      The  indict- 
ment   is    framed    on    12   &    18    Vict.    c.    76,  which  enacts : 
''That  if  any  person  shall,  by  false  pretences,  false  represen- 
tations, or  other  fraudulent  means,  procure  any  woman  or  child 
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under  the  age  of   twenty-one  years   to  have  illicit  carnal  con-        Bbo. 
nexion  with  any  man^  such,  person  shall  be  guilty  of   a  mis-  n  a  ^  .  « 
demeanor.'^     Now  that  statute  is  capable  of  two  constructions.     '  and 
One  is  that  in  order  to   complete  the  offence  it  is  necessary    A  Chalk. 
that  the  carnal  connexion  should  actually  have  taken  place  ;  and        {^y^ 
that  would  be  the  ordinary  meaning.     The  other  is,  that  any        -7- 
person  who  took  steps  to  bring  about  that  connexion  should  be    *"!J^J^  ^^ 
guilty  of  the  offence ;  but  in  this  case  the  indictment  proceeds  pnuHMUm, 
upon  the  other  construction,  and  is  framed  for  an  attempt  to  com- 
mit the  offence.     As  to  the  false  pretences,  the  words  of  this 
statute,  "  f ale  pretences,  false  representation,  and  other  fraudu- 
lent means ''  are  much  larger  than  those  of  7  &  8  Geo.  4,  c.  29, 
s.  53,  which  relates  to  the  obtaining  of  money  or  goods  by  false 
pretences.     Under  the  latter  act  it  is  essential  to  prove  that  the 
representations  made  were  false  in  fact :  and  it  has  been  decided  that 
a  mere  promise  of  future  conduct,  however  fraudulently  made,  is  not 
within  the  act.      Under  this  statute  it  is  submitted  that  any 
fraudulent  means  resorted  to  for  the  purpose  of  inducement  are 
within  the  statute ;  and  the  enticing  by  promises  is  one  of  the 
principal  mischiefs  against  which  the  act  is  directed.     Here  the 
false  pretences  alleged  in  the  1st  and  2nd  counts  are  quite  sufficient. 
[Jbevis,  C.J. — The  pretence  by  the  defendants  that  they  knew 
the  girl's  father  and  mother,  is  not  negatived  in  the  indictment. 
The  real  false  pretence  is  tluit  they  would  try  to  get  her  a  place.] 
And  that  they  were  her  friends.      [Jeevis,  C.  J. — ^Aiders  and 
abettors  in  misdemeanor  are  principals :  I  never  before  saw  an 
indictment  for  misdemeanor  charging  an  aiding  and  abetting  as  in 
this  case.]    No  doubt  Chalk  might  have  been  mdicted  as  principal 
jointly  with  Mears,  but  there  is  no  objection  to  the  form  here 
adopted.    As  to  the  3rd  count, — if  the  object  of  the  conspiracy 
is  illegal,  the  means  need  not  be  set  out.     Whatever  the  prisoners 
did  expressive  of  their  meaning  is  evidence.     (He  was  stopped  by 
the  court.) 

Jebvis,  C.J. — The  question  reserved  is — whether  there  is  any  Judgment, 
good  count — and  any  evidence  to  be  left  to  the  jury  in  support  of 
it.  It  is  unnecessary  to  discuss  the  1st  and  2nd  counts,  and  upon 
them  we  give  no  opinion,  because  we  all  think  that  the  8rd  is  a 
good  count ;  the  court  being  clearly  of  opinion  that  a  conspiracy  to 
solicit  prostitution,  being  against  good  morals  and  public  decency, 
is,  independently  of  the  statute,  an  indictable  offence,  and  that 
there  was  evidence  for  the  jury  in  support  of  it.  In  Burr.  1484, 
{DelavaVs  case),  an  information  was  granted  for  a  conspiracy  to 
debauch,  though  the  girl  was  a  consenting  party ;  and  there  are 
several  other  cases  mentioned  in  Russell,  (a) 

Pattbson,  J. — There  is  also  the  Lady  Henrietta  Berkeley's 
case.  (6) 

Oaiiviction  affirmed. 


i 


a)  2  Bxm,  on  Crimes,  p.  286. 

>)  B.  T.  Lord  Gr§ff  and  othtn  (3  SUte  Triale,  519  }  1  East  P.  C.  p.  460.) 
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COURT  OF  CRIMINAL  APPEAL. 

January  18,  1851. 

(Before  Jebyis,  C.  J.^  Patteson,  J.,  Cbesswell,  J.,  Eble,  J.^  and 

Maetin,  B.) 

Beg.  v.  William  Dovby  and  Elizabeth  Geay.  (a) 

Indictment  charging  two  with  jointly  receiving  stolen  goods.      A  separate 
receipt  only  being  proved,  which  is  to  he  acquitted. 

Upon  an  indictment,  which  charged  A,  and  B.  with  jointly  receiving  stolen 
goods,  a  joint  receipt  must  be  proved  in  order  to  convict  bot/i ;  but  if  a  sepa- 
rate receipt  by  each  is  proved,  that  one  may  be  convicted  who  is  proved  to 
have  been  guilty  of  the  first  separate  act  of  receiving. 

Therefore,  where  the  evidence  was,  that  A .  alone  had  received  the  stolen  pro- 
perty  fi*om  the  thief  near  to  the  place  where  it  was  stolen,  in  the  middle  of 
tite  night  in  which  it  was  stolen,  and  that  B.  was  only  found  in  possession  of 
part  of  it  the  next  day  at  a  considerable  distance : 

Held,  that  B.  could  not  be  convicted;  for  the  allegation  in  the  indictment  tvas 
satisfied  by  the  evidence  of  a  separate  receipt  by  A.\  and  the  evidence  of  a 
subsequent  receipt  by  B.  ought  not  to  be  submitted  to  the  jury. 

AT  the  Epiphany  Quarter  Sessions  for  the  County  of  Hants^ 
holden  at  Winchester,  on  the  30th  of  December,  1850, 
William  Dovey  and  Elizabeth  Gray  were  charged  on  an  indict- 
ment, a  copy  of  which  is  hereunto  annexed,  in  the  1st  count,  with 
stealing,  and  the  2nd  count  with  receiving,  twelve  turkeys,  know- 
ing them  to  have  been  stolen. 

Dovey,  and  a  man  named  Hodder,  who  had  absconded,  both 
resided  at  Brook,  in  the  county  of  Hants,  near  the  premises  of 
the  prosecutor  from  which  the  property  was  stolen;  they  were 
both  in  company  with  others  at  a  public-house,  at  eleven  o'clock, 
on  the  night  the  turkeys  were  stolen ;  and  at  eight  o'clock  the 
following  morning  they  were  seen  together,  ten  miles  from 
Brook,  on  the  road  from  that  place  to  Salisbury,  with  a  horse  and 
cart  belonging  to  Dovey.  The  same  day  Dovey  sold  two  of  the 
turkeys  at  Salisbury,  and  the  other  prisoner,  Elizabeth  Gray,  who 
resided  at  Salisbury,  was  proved  to  have  disposed  of  the  remaining 
ten,  at  Salisbury,  on  the  same  day. 

The  prisoner  Dovey  made  a  statement,  which  was  given  in 
evidence,  that  he  was  called  up  at  two  o'clock,  a.m.,  in  the  night 
on  which  the  turkeys  were  stolen  by  Hodder,  who  brought  the 
turkeys  to  him  in  a  sack,  and  that  he  took  them  to  Salisbury  and 
sold  them  for  Hodder. 

The  jury  returned  a  verdict  of  guilty  against  both  prisoners  on 
the  2nd  count,  for  receiving. 

(•)  B«port6d  ^7  A  Brtlbstov,  Esq.,  Barmter-at-Law. 
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It  was  objected  by  counsel  for  Elizabeth  Gtrsiy,  citing  iZ.  v.        Bbo. 
Messingham  (2  Moo.  0.  C.  257),  that  the  prisoners  could  not  be  .»  j.  *• 
convicted,  inasmuch  as  the  indictment  charged  a  joint  receiving,    'g,  q^^y. 
whereas  the  evidence  showed  separate  acts  of  receiving ;  and  at        — 
the  suggestion  of  counsel,  I  then  put  it  to  the  jury  whether  they        _L' 
found  a  joint  or  a  separate  receiving,  upon  which  they  returned  *^oua  receiving 

the  following  verdict :—  ^Evidence. 

"  We  find  that  William  Dovey  received  on  the  road  between 
Brook  and  Salisbury,  and  Elizabeth  Gray,  at  Salisbury.  The 
prisoners  were  not  together  at  the  time." 

Sentence  of  imprisonment  was  passed  upon  both  prisoners,  and 
execution  respited.  Elizabeth  Gray  was  admitted  to  bail,  and 
William  Dovey  was  remanded  to  prison,  until  the  question  arising 
on  his  conviction  shall  have  been  decided. 

The  opinion  of  the  Court  of  Appeal  is  prayed  whether  upon 
this  verdict  the  judgment  given  ought  to  be  reversed  in  favour  of 
both  or  either  oi  the  prisoners. 

0.  Saunders  (for  the  prisoner  Gray.) — This  is  an  indictment  Argument  for 
which  charges  a  joint  receiving,  whereas  the  evidence  proved  a  ?"«<>"«'• 
separate  receipt  by  each ;  and  12.  v.  Messingham  (2  Moo.  C.  C. 
257),  decides  that,  unless  a  joint  receiving  is  found,  both  cannot 
be  convicted,  [Jebvis,  C.  J. — But  one  may,  and  the  question  is, 
which.]  That  must  be  decided  by  the  court.  [Jebvis,  0.  J. — 
It  cannot  depend  upon  mere  caprice ;  and  in  Messingham^ s  case 
I  think  the  court  acted  on  the  nue  that,  as  soon  as  the  averment 
was  satisfied  by  proof  of  a  separate  receipt  by  one,  no  further 
evidence  was  adnussible  to  prove  a  separate  receipt  by  the  other; 
and  so  that  other  was  entitled  to  be  acquitted.]  There  was  no 
venue  laid  in  the  indictment  in  iZ.  v.  Martin  (1  Den.  C.  C.  398) ;  12. 
V.  Webb  {lb.  338.)  [Jbevis,  C.J. — ^We  can  onlv  dispose  of  the 
points  reserved.]  This  goes  to  the  jurisdiction  of  the  court  below, 
[Cbbsswell,  J. — Brook  is  in  Hampshire;  so  that  the  evidence 
shows  that  the  man's  offence  was  committed  within  the  jurisdic- 
tion. Eble,  J. — This  point,  however,  waB  not  made  at  the 
trial.]     Then  the  case  rests  upon  the  other  point. 

Jebvis,  C.  J. — ^According  to  the  principle  which  seems  to  have  Jadgmmt 
been  acted  upon  in  Messingham^s  ea^se  (S),  the  allegation  having 
been  satisfied  by  evidence  of  a  separate  receipt  by  Dovey,  the 
evidence  affecting  the  woman  ought  not  to  have  been  left  to  the 
jury. 

Conviction  of  Gray  reversed* 

(6)  In  MutimghamU  oate,  the  indictment  being,  that  John  «nd  Mary  M.  feloniontlj  receired 
stolen  meat ;  the  evidenoe  was,  that  John  first  recei?ed  in  the  absence  of  Mary.  It  was 
objected  at  the  trial  that  Mary  could  not  be  legally  convicted  jointly  with  John,  npon  this 
indictment :  first,  becanse  the  offence  of  John  was  complete  before  Mary  took  any  part  in  the 
transaction  :  and  secondly,  becanse  she  did  not  receive  the  meat  of  an  unknown  thief,  as  alleged 
in  the  indictment,  but  or  her  son  (John).  The  question  for  the  opinion  of  the  jodges  was, 
whether  Maty  was  properly  convicted. 

This  case  was  considered  at  a  meetbg  ef  all  the  judges  (except  Parke,  J.),  in  Baster  Term, 
1830;  and  they  were  unanimous  that,  on  the  joint  charge,  it  was  necessary  to  prove  a  joint 
receipt;  and,  as  the  mother  was  absent  when  the  son  received,  it  was  a  separate  receipt  by  him, 
consequently,  the  mother's  conviction  was  held  improper. 
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COURT  OF  CRIMINAL  APPEAL. 

January  18, 1851. 

(Before  JsBns^  C.  J.  j  Patteson,  J. ;  Cbssswell^  J. ;  Esle^  J. ; 

and  Martin,  B.) 

Rbo.  v.  Welch,  (a) 

Counterfeit  coir^-^WhaJt  an  uttering. 

Upon  an  indictment  which  charged  an  uttering  and  putting  off  of  counterfeit 
coin,  the  evidence  was,  that  the  prisoner  went  into  a  shop  and  asked  to  pur^ 
chase  some  articles,  putting  down  a  counterfeit  shilling  in  payment.  Hie 
shopkeeper  said  it  was  a  had  one  ;  and  the  prisoner  then  left  the  shop, 
without  the  shilling  or  the  goods. 

Held,  that  he  was  guilty  of  uttering • 

THE  prisoner  was  convicted  at  the  Quarter  Sessions  of  the  peace 
for  tne  North  Riding  of  Yorkshire, on  the  31st  December,  1850; 
and  the  following  case  was  stated  for  the  consideration  of  the  judges. 
The  indictment  charged  the  prisoners  with  having  uttered  and  put 
off,  but  not  with  having  tendered  to  one  Benjamin  Dunning^  a 
counterfeit  shilling.  The  evidence  proved  that  the  prisoner  went 
into  the  shop  of  Dunning,  and  asked  to  purchase  some  coffee  and 
sugar,  and  in  payment  of  the  same  he  put  down  on  Dunning's 
shop  counter  the  counterfeit  shilling  in  question,  when  Dunning 
took  it  up,  and  said  to  the  prisoner  that  the  shilling  was  a  bad  one. 
The  prisoner  then  left  Dunning^s  shop,  leaving  the  shilling,  but 
without  the  coffee  and  sugar.  The  prisoner  was  found  guilty  and 
sentenced  to  be  imprisoned  and  kept  to  hard  labour  for  two  calen- 
dar months,  but  execution  of  the  sentence  of  hard  labour  was  re- 
spited for  one  month.  The  prisoner  is  in  gaol  for  want  of  bail 
to  render  himself  in  execution.  The  recorder  requested  the  opinion 
of  the  judges  whether  the  charge  of  having  ''uttered  and  put  off'' 
was  proved  by  this  evidence.  No  counsel  was  instructed  to  argue 
the  case;  but  the  above  named  judges  having  conferred  upon  the 
case,  judgment  was  delivered  b^ 

Jeevis,  0.  J. — The  objection  here  is  that  the  counterfeit 
coin  was  offered  to  a  party  who  refused  to  take  it.  The 
prisoner  offered  it,  and  on  being  told  that  it  was  bad,  ran 
away ;  and  the  indictment  charges  him  with  uttervng  and  putting 
off  only,  not  with  tendering  the  counterfeit  money.  But  that  is 
not  necessary ;  many  cases  have  settled  the  law,  that  a  man  who 
knowingly  offers  counterfeit  coin  for  the  purpose  of  putting  it  in 
circulation,  is  guilty  of  uttering,  whether  it  is  accepted  or  not  by 

(a)  Beportad  by  A  BiTTLBnoy,  Eiq^  Baxrifterat-Lair. 
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the  party  to  wliom  it  is  offered.    The  eyidence^  therefore^  in  this  Re6.v.Wblob. 
case  was  safficient^  and  the  conviction  is  right.  {^, 

Cbisswbll,  J. — There  is,  I  recollect^  a  strong  case  upon  this        — . 
point  in  regard  to  the  uttering  of  a  forged  instrument,  (a)  ^^^^^H^^lngT 

Conviction  affirmed,  ^^' 


COURT  OP  CRIMINAL  APPEAL. 

December  20, 1850. 

(Before  Pollock,  C.B.,  Wightman,  J.,  Willlams,  J., 
Talfoubd,  J.,  and  Mabtin,  B.) 

Reg.  v.  Abthub  F£bball.(&) 

Indictment  for  dmhedience  to  order  of  aessionS'^Bastankf  order^^CrimincU 
matter^'Soldier — MuHny  Act — Exemption  from  arrest, 

Disohedience  to  an  order  of  justices  adjudging  a  man  to  he  the  putative  father 
of  a  bastard  child,  and  ordering  him  to  pay  a  weekly  sum  for  its  mainten" 
once,  is  "a  criminal  matter  "  within  the  meaning  of  sect.  52  of  the  Mutiny 
Act  (12  ^  13  Vict  c,  10) ;  and  a  soldier,  therefore,  is  liable  to  be  indicted, 
convicted,  and  punished  for  disobeying  such  an  order,  notwithstanding  that 
section, 

'T^HIS  was  a  case  reserved  by  the  Recorder  of  Maidstone. 

CASE. 

At  the  Quarter  Sessions  for  the  borough  of  Maidstone,  held 
before  me  as  recorder,  on  the  12th  of  October,  1849,  Arthur 
FerraU,  sergeant  of  Dragoons  in  Her  Majesty^s  service,  at  Maid- 
stone, was  tried  for  disobeying  an  order  of  two  justices  of  the 
borough,  made  in  petty  sessions  on  the  20th  of  July,  1849,  whereby 
they  adjudged  the  defendant  to  be  the  putative  father  of  a  bastard  ^^»'** 
child,  bom  on  the  23rd  of  April,  1846,  of  Ann  Eennard,  and  ordered 
him  to  pay  to  her  the  sum  of  Is,  9d.  per  week  from  the  11th  of 
Jvly  1849,  together  with  the  cost  of  the  order. 

The  order  was  made  under  the  Act  for  the  Amendment  of  the 
Poor  Law  (7  &  8  Vict.  c.  101,  s.  3.)  The  order  was  duly  served, 
and  on  the  23rd  of  August,  1849,  Ann  Eennard  demanaed  pay- 
ment of  the  amount  then  due,  and  the  defendant  refused  and  said 
he  did  not  intend  to  pay  or  to  obey  the  order.    Upon  that  refusal 

(a)  Tbe  cam  alladed  to  is  A  v.  Radford  (1  Deo.  C.  G.  69 ;  I  Cox  C.  C.  168),  in  wbioh  it 
WM  beld  that  the  exhibition  of  a  forged  receipt  to  the  party  with  whom  the  prisoner  is  claiming 
credit  oo  aeooont  of  that  receipt  is  an  uttering  to  that  party,  althoagh  the  prisoner  nerer 
Tohintarilj  parts  with  the  possession  of  it. 

(&)  Reported  by  A  Bittlbstoh,  Esq.,  Banister^at-Law. 
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Bro.       no  farther  proceedings  under  the  act  or  the  order  were  taken^  bnt 
.      ''*         the  defendant  was  charged  with^  and  indicted  f or^  a  misdemeanor 
KRRALu  .^  ^^^  paying  the  sum  due  as  required  by  the  order. 
1850.  The  indictment  in  the  first  county  after  reciting  the  order, 

JurUdicHKm^  charged, ''  That  the  said  order  of  the  said  20th  of  July,  1849,  was 
Mutinff  Aetr^  duly  served  upon  the  said  Arthur  Ferrall,  and  he  was  required  to 
^^^'^JJ^ obey  the  said  order;  but  the  said  Arthur  Ferrall,  soldier,  upon 
'  being  so  served  with  the  said  order  as  aforesaid,  and  being  so 
required  to  obey  the  same  as  aforesaid,  did  not  pay  unto  the  said 
Ann  Kennard,  the  mother  of  the  said  bastard  child  (she  being  then 
living,  of  sound  mind,  and  not  in  any  goal  or  prison,  or  under 
sentence  of  transportation)  the  sum  of  1«.  Qd.  per  week  from  the 
said  11th  of  July  then  instant,  the  said  child  being  then  and  still 
livings  and  under  the  age  of  three  years,  and  the  said  Ann  Kennard 
then  and  still  being  a  single  woman;  neither  did  the  said  Arthur 
Ferrall  pay  to  the  said  Ann  Kennard  the  sum  of  9«.  6d.,  the  costs 
mentioned  in  the  said  order,  as  by  the  said  order  he  was  required, 
but,  on  the  contrary  thereof,  he  the  said  Arthur  Ferrall  then  and 
there  unlawfully  and  contemptuously  did  neglect  and  refuse  so  to 
do,  and  lie  hath  not  since  compliea  with  the  said  order,  or  any 
part  thereof,  although  often  required  so  to  do,  in  comtempt,  &c., 
and  against  the  peace,  &c. 
Gtaa.  The  second  count  charged,  ''  That  the  order  of  the  said  justices 

hereinbefore  mentionod  having  been  duly  served,  to  wit,  on  the 
20th  day  of  July,  1849,  aforesaid,  afterwards,  to  wit,  on  the  23rd 
day  of  August,  1849,  and  after  the  expiration  of  one  calendar 
month  from  the  making  of  the  said  order,  the  said  child  being  then 
living,  and  the  said  Ann  Kennard,  the  mother,  being  then  stUl 
living,  &c.,  she  the  said  Ann  Kennard  did  personally  demand  of 
the  said  Arthur  Ferrall  payment  of  the  sum  of  lOa,  6d.  then  due 
and  ovnng  for  six  weeVs  maintenance  of  the  said  bastard  child, 
being  at  the  rate  of  Is.  9(2.  per  week  from  the  said  11th  day  of 
July,  1849,  and  also  the  sum  of  9^.  6(2.,  the  amount  of  costs  men- 
tioned in  the  said  order,  in  obedience  to  the  said  order ;  but  the 
said  Arthur  Ferrall,  of,  &c.,  soldier,  upon  such  demand,  and  being 
so  then  and  there  required  to  make  such  payment  as  aforesaid,  did 
not  pay  the  said  sums,  or  either  of  them  or  any  part  thereof,  as 
by  the  said  order  he  was  required,  but  on  the  contrary,  he  unlaw- 
fully and  contemptuously  did  neglect  and  refuse  so  to  do,  and  he 
hatn  not  since  complied  with  the  said  order,  or  any  part  thereof, 
although  often  required  so  to  do,  ''in  contempt,  &c.,  and  against 
the  peace,''  &c. 

At  the  trial  evidence  was  given  of  the  service  of  the  order,  and 
the  demand  and  refusal  of  payment.  The  prisoner  was  undefended 
by  counsel ;  but  referred  to  the  52nd  section  of  the  Mutiny  Act 
(12  &  IS  Yict.  10,  s.  52),  whereby  it  is  enacted  that  no  prisoner 
enlisted  in  Her  Majesty  service  shall  be  liable  to  be  arrested  or 
taken  therefrom  by  reason  of  any  warrant  of  any  justice  or  other 
process  for  not  supporting,  or  leaving  chargeable  any  wife  or  child, 
legitimate  or  illegitimate,  or  by  any  process  or  execution  whatso- 
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ever  (except  upon  affidavit  of  debt  exceeding  30Z.,  &c.),  other  than        Reo. 
for  some  criminal  matter.  ^' 

I  directed  the  jury  that,  if  they  were  satisfied  with  the  evidence     '  f^^^^ 
they    shoald    find    the    prisoner    guilty;    and    mentioned  that,        i860, 
if  it  should  become  necessary,  I  should  take  the  opinion  of  the  jtirw^'on— 
judges  upon  certain  questions  of   law  in   the   case.      The  jury  Mtuii^Act^ 
returned  a  verdict  of  guilty,  and  I  respited  the  judgment  till  the  ^^f^**^^*^ 
next  sessions,  taking  bail  for  the  prisoner's  appearance.  yorer. 

The  questions  in  this  case,  which  I  reserved,  and  which  I  beg 
to  submit  to  your  lordships'  determination,  are,  first,  whether  the 
indictment  can  be  sustained ;  and,  secondly,  whether,  if  it  can,  a 
sentence  of  fine  or  imprisonment,  or  both,  can  be  effectually  carried 
into  execution  against  the  defendant,  a  soldier,  having  regard  to 
the  provisions  of  the  act  12  &  13  Vict.  c.  10,  s.  52. 

This  case  was  argued  on  Wednesday,  November  20,  before  the 
above-named  judges. 

Welsby  for  the  prisoner. — There  are  two  questions  here.     First,  Argrnnent  of 
can  the  indictment  be  sustained  ?    If   the   prisoner  were  not  a  ^f^  ^o^  **»« 
soldier,  it  would  be  difficult  to  contend  that  an  indictment  would  P'***"*'* 
not  lie  against  him  for  disobeying  this  order  of  justices,  although 
it  is  only  an  order  for  the  payment  of  money ;  but  the  52nd  sec- 
tion of    12   Vict.    c.  10  (the   Mutiny  Act  of  1849),  places  this 
defendant  in  a  different  position.     It  provides  "  that  no  person 
whatever  enlisted  into  Her  Majesty's  service  as  a  soldier  shall  be 
liable  to  be  arrested  or  taken  therefrom,  by  reason  of  the  warrant 
of  any  justice  or  other  process,  for  not  supporting,  or  for  leaving 
chargeable  on  any  parish,  township,  or  union,  any  wife,  or  any 
child  or  children,  legitimate  or  illegitimate,  &c. ;  and  no  person 
enlisted  as  a  soldier,  &c.  shall  be  liable  to  be  taken  out  of  Her 
Majesty's  service  by  any  process,  order,  or  execution,  issued  out 
of  or  from  any  county  or  inferior  court,  &c.  or  by  any  process  or 
execution  whatsoever,  other  than  for  some  criminal  matter,  unless 
there  shall  be  an  affidavit  that  the  original  debt  amounts  to  30Z. 
at  the  least."    Now  the  object  of  this  enactment  is  clear.     The 
Queen  is  not  to  be  deprived  of  the  services  of  her  soldiers,  except 
for  some    criminal    matter.       [Pollock,    C.B. — ^Is   not    this    a 
criminal  matter?     That  gives  rise  to  the  question  whether  an 
indictment  will  lie  in  any  case  for  disobeying  such  an  order  as  this. 
Is  a  man  indictable  for  not  paying  a   fine?     Talfoued,   J.— If 
the  indictment  will  lie,   this  is  a  criminal  matter.]     "  Criminal 
"matter  "  in  this  statute  does  not  mean  any  matter  for  which  an 
indictment  will  lie,  but  a  matter  criminal  in  the  popular  sense  of 
that  word.     Sect.  81  explains  the  sense  in  which  it  is  used,  by 
enacting  that  ''  nothing  in  this  act  shall  be  construed  to  extend  to 
exempt  any  officer  or  soldier  from  being  proceeded  against  by  the 
ordinary  course  of  law ;  and  that  if  any  commanding  officer  shall 
neglect  or  refuse,  on  application  being  made  to  him  for   that 
purpose,  to  deliver  over  to  the  civil  magistrate  any  officer  or 
soldier  under  his  command  accused  of  any  crime  or  offence  against 
the  person,  estate  or  property  of  any  of  HerMajesty^s  sribjects,  which 
VOL.  IV.  r  F 
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BicG.       {a  punishable  by  the  well  knoum  laws  of  the  land,'^  &ic.,  sack  officer 
.  -  *-  shall^  apon  conviction^  be  deemed  to  be  cashiered.    An  attachment 

—        out  of  Chancery  for  non-payment  of  money  has  been  held  not  a 
1850.       criminal  matter  under  the  Habeas  Corpus  Act.  (c)     No  difficulty 
Juriadietum-^  arises  from  the  use  of  the  word  ''  process ''  in  the  statute ;  because 
Mutiny  Actr^  an  award  of    execution  of  the  judgment  upon  this   indictment 
^|^J^*^5j^  would  be  process.     [Wightman,  J. — But  why  must  the  judgment 
*  necessarily  be  one  of  imprisonment  ?]     It  need  not  necessarily ; 
but  it  may.    [ Wiqhtmak^  J. — If  imprisonment  should  follow^  then 
the  question  will  arise.]     No;  if  the  proceeding  may  result  in 
imprisonment^  and  so  the  Queen  may  be  deprived  of  a  soldier^  the 
court  will  stop  it  in  liinine.      [Talpoubd,   J. — ^When  the  sen- 
tence is  passed  he  may  have  ceased  to  be  a  soldier.]     The  court 
will  presume  the    continuance  of  the    existing    state   of  things. 
[Martin,   B. — Could  the   prisoner    be   discharged  on   his   own 
application  by  reason  of    privilege  ?]     Yes ;  persons  have  been 
so  discharged  by  judges  at  chambers.     The  52nd  section  provides^ 
that  any  person  showing  himself  to  be  duly  enlisted,  is  entitled  to 
go  to  the  court  from  which  the  process,  under  which  he  has  been 
arrested,  issued,  and  demand   his   discharge.      [Williams,  J. — 
Suppose  this  conviction  to  stand,  I  cannot  see  how  the  statute  is 
infringed.     Wiqhtman,  J. — He  may  never  be  imprisoned  at  all.] 
But  he  is  liable  to  be  arrested  at  any  moment,  and  taken  out  of 
the  Queen's  service  in  order  to  receive  judgment,  whether  of  fine 
or  imprisonment.     [Talfoubd,  J. — ^Then  if  he  was  liable  rationce 
tenv/rce  to  repair  a  highway,  he  could  not  be  indicted  ;  nor  can  he 
be  sued  in  the  County  Court,  because  imprisonment  may  be  the 
consequence.]     Imprisonment  is  not  the  natural  consequence  of  a 
suit  in  that  court,  any  more  than  it  is  in  the  Superior  Courts ; 
but  the  natural  and  necessary  result  [of  this  conviction  is  the 
defendant's  arrest. 
No  counsel  were  instructed  on  the  part  of  the  prosecution. 

Cur.  <idv.  vuU. 
Pollock,  C.B.  now  delivered  the  judgment  of  the  court. — 
This  was  an  indictment  against  the  defendant  for  disobeying  the 
order  of  two  justices,  adjudging  him  to  be  the  putative  father  of  a 
Jadgment.  bastard  child,  and  ordermg  him  to  pay  to  the  mother  a  weekly 
sum  for  its  maintenance ;  and,  upon  considering  the  case,  we  are 
of  opinion  that  the  conviction  is  right.  Spealong,  however,  for 
myself  as  an  individual  member  of  the  court,  I  cannot  help  saying 
that  it  seems  to  me  very  odd  that  disobedience  to  an  order  of 
sessions  for  payment  of  money  should  subject  the  party  to  an 
indictment,  when  there  is  no  such  remedy  for  enforcing  the  orders 
of  any  other  court.  But  this  point  appears  to  have  been  so  long 
settled  by  decided  cases,  that  I  feel  myself  compelled  by  the 
authorities  to  concur  with  the  majority  of  the  court,  and  I  do  not 
think  it  probable  that  if  the  case  were  postponed  for  the  con- 
sideration of  a  larger  number  of  judges,   any  different  result 

(c)  See  Lttou  ?.  Morlandy  (2  B.  &  A.  56),  and  oases  there  cited  ;  and  CMeti  v.  Shwman 
(19  L.  J.  Exch.  270);  £rim%  t.  IauoouM,  2  Bos.  ^  P.  630;  Rt  EaUm^  9  DowL  207. 
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would  be  arrived  at.     The  prisoner  is  now  out  on  bail,  but  he  may        Rko. 
be  brought  in  to  receive  judgment  at  the  next  sessions;  and  there  ^-^^^ 

is  nothing  to  prevent  that  court  from  inflicting  an  imprisonment  of     '   — 
four,  six,  or  eight  months  upon  him,  although  the  statute  (7  &  8        ^^' 
Vict.  c.  101,  s.  3)  expressly  provides  that,  in  case  of  neglect  to  pay,  jurUdiction^ 
in  obedience  to  the  order,  the   party  may  be  committed  to  the  Mutiny  Act^ 
common  gaol  for  a  period  not  exceeding  three  months,  (a)     With  ^^^^*^J^ 
respect  to  the  other  point,  that  the  prisoner  is  a  soldier,  we  are  of 
opinion  that  the  disobedience  of  the  order  is  a  criminal  matter,  and 
that  as  criminal  matters  are  expressly  excepted  from  the  operation 
of  sect.  52  of  the  Mutiny  Act  a  soldier  is  not  exempted  from 
liability  to  be  indicted  and  convicted  for  this  offence. 

Conviction  affirmed. 


COUIIT  OF  QUBBN^S  BENCH. 

June  8,  1850. 

Eeg.  v.  Cutis. (6) 

Perjury — Indictment^-AveiTnent  of  materiality. 

An  indictment  for  perjury  alleged  that  one  E,  S,  had  filed  a  hill  in 
CJtancery  against  the  defendant  J,  C,  and  others,  wherein  he  prayed 
that  the  defendant  J.  C,  might  answer  the  premises;  that  a  purchase 
by  J,  C,  of  certain  property  belonging  to  the  other  defendants  might 
be  declared  fraudulent  and  void ;  and  that  it  then  and  there  became 
a  material  question  whether  the  said  J.  (7.  did  advise  the  said  other 
dejendants  that  the  said  property  should  be  sold;  and  that  the  said 
J,  C.  falsely  and  corruptly  swore,  and  in  and  by  his  answer  denied  that 
he  had  so  advised. 

Held,  bad  in  arrest  of  judgment  /or  want  of  a  sufficient  averment  of  mate^ 
riality. 

THIS  was  an  indictment  for  perjury,  tried  in  Middlesex  durina 
the  sittings  after  Trinity  Term,  1849,  when  a  verdict  ^ 
guilty  was  found. 

(a)  The  enactment  is :  '*  And  in  case  each  putative  father  neglect  or  refnse  to  make  payment 
of  the  snms  dne  from  him  tinder  such  order,  &c.,  sach  two  joetices  may  by  warrant,  &c.,  direct 
the  snm  so  appearing  to  be  due  with  costs,  to  be  recoyered  by  distress  and  sale  of  the  goods 
and  chattels  of  snoh  pntatire  father,  and  may  order  sneh  patative  father  ^o  be  detained  and 
kept  in  safe  cnstody  until  return  can  be  conveniently  made  to  such  warrant  of  distress,  unless 
he  give  snffident  security,  &c,  but  if,  upon  the  return  of  such  warrant,  &a,  it  appear  that  no 
sufficient  distress  can  be  had,  then  any  such  two  justices  may,  if  they  see  fit,  by  warrant,  &c., 
cause  such  pntataTS  father  to  be  committed  to  the  common  gaol  or  house  of  correction|for  the 
county,  &C.,  there  to  remain  without  bail  or  mainprise  for  any  term  not  exceeding  three  calendar 
months,  unless  such  sum,  ftc,  be  sooner  pud.** 

(6)  Reported  by  A.  Bittlutoh,  Esq.,  Banister-at-Law. 
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1850. 

Ptrjmy — 
Indictment. 


Argnment. 


TitQ.  V.  Cum.  The  indictment  alleged  that,  before  the  committing  of  the  offence 
thereinafter  mentioned,  one  Edmund  Salmon  exhibited  and  filed 
his  bill  in  Chancery  against  John  Cntts,  Joseph  S.  Salmon,  and 
John  Salmon,  wherein  he  prayed  that  the  said  John  Cutts  might 
answer  the  premises,  and  that  a  purchase  by  the  said  John  Catts 
of  certain  property  belonging  to  the  Salmons  might  be  declared 
fraudulent  and  void,  and  that  he  might  be  decreed  to  deUrer  up 
the  contract  in  order  that  it  might  be  cancelled,  and  that  a  certain 
lot  might  be  resold  under  the  direction  of  the  court.  The  indictment 
then  averred  that  it  tJien  and  there  became amaterial  jue^^ion whether 
the  said  John  Cutts  did  advise  the  said  J.  S.  Salmon,  J.  Salmon 
and  Edmund  Salmon,  that  certain  real  residuary  estate  devised  to 
them  by  the  will  of  one  Smith,  and  including  the  hereditaments 
and  premises  in  the  said  bill  described,  should  be  sold,  and  whether 
he  caused  the  same  to  be  put  up  to  auction,  whether  he  interfered 
in  the  sale,  and  whether  he  communicated  with  the  auctioneer  as 
to  the  lotting  -,  that  the  defendant  the  said  John  Cutts,  put  in  his 
answer  and  falsely  and  corruptly  swore,  and  in  and  by  his  said 
answer  denied,  that  he  had  advised  the  Salmons  that  the  testator's 
real  residuary  estate  should  be  sold,  &c. ;  that  any  of  the  particulars 
relative  to  the  sale  were  under  his  direction,  or  that  he  communi- 
cated with  the  auctioneer  as  to  the  lotting. 

A  rule  nisi  in  arrest  of  judgment  having  been  obtained,  Knowles 
and  Prentice  now  showed  cause. — ^The  materiality  of  the  false 
statement  sufficiently  appears.  No  express  averment  is  necessary 
if  the  court  can  collect  from  the  whole  indictment  that  the  false 
statement  must  have  been  material  to  the  issue :  (Stark,  Cr.  PI.  115.) 
The  prayer  of  the  iSill  shows  that  it  was  a  material  question  to 
ascertain  whether  the  defendant  advised  the  sale  ;  but  at  all  events 
the  averment  of  materiality  in  the  indictment  is  sufficient ;  the  only 
objection  is  the  omission  of  the  words  "  in  the  said  suit ;  "  for  if  the 
indictment  alleged  that  the  question  became  material  in  the  suit, 
no  question  could  have  arisen.  Here  that  omission  is  helped  by 
the  words  "  then  and  there,'^  which  means  ''  thereupon,'*  or  on  the 
occasion  of  filing  the  biU,  and  also  by  the  reference  to  the  pre- 
mises as  being  described  in  the  bill.  i2.  v.  Bartholomew  (I  Car. 
&  Kir.  366)  was  a  different  case.  It  was  there  consistent  with  the 
indictment  that  the  statement  might  not  have  been  material  to  the 
inquiry.  This  is  after  verdict ;  and  the  court  will  not  arrest  the 
judgment,  unless  the  indictment  is  clearly  bad  :  (B.  v.  Bignall, 
2  Russ.  on  Cr.  639.) 

Sir  /.  Jervia  (Attorney-General),  contri,  was  not  called  upon. 

LoBD  Campbell,  C.J. — I  am  of  opinion  that  the  judgment 
ought  to  be  arrested.  An  indictment  for  perjury  must  either 
show  that  the  evidence  alleged  to  be  false  was  necessarily 
material  to  the  issue,  or  there  must  be  a  positive  averment 
that  it  was  material.  In  this  case,  I  think  it  impossible  to  say  that 
the  &lse  statement  in  the  answer  must  necessarily  have  been 
material  in  the  Chancery  suit.  If  the  bill  had  been  set  out, 
we  might  perhaps  have  seen  that  it  was  material,  because  I 
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think  that  we  should  be  bound,  as  common  law  judges,  to  take  Reo.  v.  Cutis. 
notice  of  the  principles  upon  which  Courts  of  Equity  proceed,        {^ 
though  not  of  their  practice ;  but  as  this  indictment  is  actually         -7- 
framed,  though  it  appears  that  the  bill  sought  to  set  aside  the    f^^^ 
contract  as  fraudulent,  it  does  not  show  that  the  advice  given  by 
John   Cutts  to   the   Salmons   was  at  all  material  in  that  suit. 
Therefore  we  must  see  whether  there  is  any  suflBcient  averment 
of  materiality.     It  is  said  that  there  is,  because  the  words  '^  then 
and  there''  may  mean  thereupon,  and  so  involve  an  allegation 
that  it  was  material  in  the  suit ;  but  the  words  then  and  there  are 
the  ordinary  formal  words,  the  adtimc  et  ibidem  of  the  old  pre- 
cedents, referring  to  the  marginal  venue:   and  what  authority 
have  we  to  introduce  into  the  indictment  any  other  words?     I 
am  therefore  of  opinion,  that  there  is  no  averment  that  the  state- 
ment was  material  in  the  suit  j  and  if  not,  then  whether  it  was 
false  or  not,  the  indictment  cannot  be  sustained. 

Patteson,  J. — There  might  be  very  good  reasons  for  setting 
aside  the  sale  as  fraudulent,  quite  independently  of  any  advice 
being  given  by  the  defendant  Cutts ;  and  that  being  so,  the  ques- 
tion is,  whether  there  is  a  sufficient  averment  of  materiality ;  and 
I  think  that  the  words  then  and  there  cannot  supply  the  omission 
of  the  words  '*  in  the  said  suit,''  or  words  to  the  same  effect.     » 

CoLBBiDQE,  J.  (c)  concurred. 

Judgment  arrested. 

(c)  Erie,  J.,  had  left  the  coart  daring  the  trgument. 
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CENTEAL  CRIMINAL  COUKT. 

June  Session,  1850. 

(Before  the  Recorder.) 

Reg.  v.  LAWRANCE.(a). 

7^8  Geo.  4,  c.  29,  s.  2ZStealing  a  deedr^TaJdng. 

The  prisoner  applied  to  a  clerk  of  the  prosecutor  to  procure  him  a  deed  which 
teas  in  the  possession  of  the  latter.  The  clerk  promised  that  he  tcould  do 
80,  but  he  told  his  master  of  the  request  that  had  been  made  to  him,  and  by 
his  direction,  he  gave  the  prisoner  the  deed. 

Held,  that  if  the  clerk  gave  the  deed  into  the  prisoner's  hands  the  indictment 
could  not  be  sustained,  but  that  if  the  clerk  put  down  Vie  deed  and  Vte 
prisoner  took  it  up,  the  evidence  was  sufficient  under  an  indictment  on  the 
above  statute,  for  stealing  the  deed. 

THE  prisoner  was  indicted  under  the  7  4  8  Geo.  4,  c.  29,  s.  23- 
There  were  also  counts  for  conspiring  with  other  persons 
unknown. 

It  appeared  from  the  evidence  that  the  prisoner  was  tenant  of 
some  premises  which  he  held  under  a  lease  for  twenty-one  years 
from  the  prosecutor.  The  lease  was  in  the  possession  of  the 
prisoner,  and  the  counterpart  in  that  of  the  prosecutor.  The 
prisoner  met  the  prosecutor^s  clerk,  and  told  him  that  if  he  would 
get  for  him  the  counterpart  of  the  lease  ho  would  give  him  10/. ; 
he  said  he  had  altered  the  lease  in  his  possession,  so  as  to  make  it 
appear  to  be  for  seventy-one  years  instead  of  twenty-one,  and  he 
wanted  the  counterpart  that  he  might  alter  it  in  the  same  way. 

The  clerk  expressed  himself  willing  to  comply  with  the  request, 
but  he  communicated  the  facts  to  the  prosecutor,  and,  acting  under 
his  directions,  he  took  the  counterpart  of  the  lease,  and  having 
met  the  prisoner  by  appointment  at  a  public-house,  he  gave  him  the 
document,  and  the  prisoner  immediately  gave  him  \Qh  It  did  not 
appear  very  clearly  from  the  evidence  whether  the  deed  was  given 
into  the  hands  of  the  prisoner  by  the  clerk,  or  whether  it  was  put 
down  on  the  table  and  taken  up  by  the  former. 

Ballantine  (for  the  prisoner)  submitted  that  there  was  no  taking 
sufficient  to  constitute  a  stealing  of  the  deed.  Stealing  in  mis- 
demeanor involved  the  necessity  of  the  same  proof  as  in  felony. 
The  deed  was  actually  delivered  to  the  prisoner  in  this  instance 
with  the  concurrence  of  the  owner,  and,  therefore,  in  this  view 
of  the  case,  whether  he  took  up  the  deed  or  it  was  placed  in  his 
hands,  would  seem  to  be  immaterial. 

(a)  Reported  bj  B.  C.  RoBinsoiv,  Esq.,  Bairister-at-Liw. 
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The  Recorder. — Is  it  qaite  clear  that  a  taking  in  misdemeanor        Reo. 
must  be  the  same  as  a  taking  in  larceny  ?     The  words  of  the  •• 

section  are  ^^  if  any  person  shall  steal  any  paper/'  not  "  steal,  take,         — 
and  carry  away/'  ^^^o. 

Ballantine  quoted  Reg.  v.  Johns  (7  C.  &  P.  324.)     There  it  was  sttaiing  a  deed 
held,  upon  an  indictment  on  the  same  section,  that  although  the    ^Evidtnce, 
offence  was  a  misdemeanor,  the  jury  must  be  satisfied  that  the 
defendant  took  the  deeds  under  such  circumstances  as  would  have 
amounted  to  larceny,  if  they  had  been  the  subject  of  such  an 
offence. 

Clarkson,  with  whom  was  Bodkin^  for  the  prosecution. — In 
R.  V.  Eggington  (2  B.  &  P.  508)  a  servant  had  been  solicited  to 
become  an  accomplice  in  robbing  his  master's  house,  and  having 
communicated  with  the  master,  by  his  direction,  he  opened  the 
door,  let  in  the  thieves,  and  took  them  to  a  place  in  which  property 
had  been  laid,  in  order  that  they  might  take  it.  All  this  was 
done  with  a  view  to  the  prisoner's  apprehension,  but  it  was  held 
that  the  taking  the  property  under  such  circumstances  was  a 
larceny.  This  was  a  very  strong  case,  for  the  master  not  only 
gave  the  prisoners  ready  access  to  his  house,  but  gave  them  every 
facility  for  taking  away  his  property.  So  in  R.  v.  Williams 
(1  0.  &  K.  195),  where  a  servant,  under  similar  circumstances, 
placed  money  on  a  counter  by  his  master's  direction,  and  the 
prisoner  took  it  up,  it  was  held  that  there  was  a  su£Scient  taking. 

The  Recorder. — But  in  those  cases  there  was  an  actual  taking 
by  the  prisoner,  the  owner  of  the  property  consented  that  the 
opportunity  of  taking  should  be  afforded,  but  he  did  not  consent  to 
be  robbed. 

Bodkin  contended  that  it  was  immaterial  how  the  property  got 
into  the  prisoner's  possession.  The  moment  he  obtained  it  from 
the  servant,  the  larceny  was  complete,  for  the  master  never  in- 
tended to  part  with  it  to  the  prisoner  on  the  terms  on  which  he 
desired  to  obtain  it.  The  procuring  a  delivery  by  fraud  was  in 
law  a  trespass. 

Ballantine  submitted  that  the  cases  cited  were  entirely  different 
from  the  present  one.  Here  the  master  not  only  consented  to  the 
trespass,  but  he  prevented  the  prisoner  from  committing  one,  by 
ordering  the  deed  to  be  delivered  to  him.  There  was  no  actual 
fraud  which  induced  the  master  to  deliver  the  deed  to  him,  for  he 
knew  all  the  circumstances  and  voluntarily  gave  it  up.  In  R,  v. 
Johnson  (0.  &  M.  218),  it  was  held,  that  if  a  servant,  pretending 
to  agree  with  a  robber,  open  the  door  and  let  him  in,  for  tne  purpose 
of  detecting  and  apprehending  him,  it  was  no  burglary,  for  the 
door  was  lawfully  opened. 

The  Recorder. — Was  there  not  a  case  before  me  some  time  since 
in  which  this  question  was  discussed  ? 

Metcalf  {amicus  curice)  stated  thafr  probably  the  case  was  Reg,  v. 
Simmons,  There  the  prisoner  was  charged  with  stealing  gold 
lace,  and  it  appeared  in  evidence  that  the  property  was  laid 
upon  the  counter  and  taken  up  by  the  prisoner,  and  his  lordship 
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Beo.        held,  on  the  authority  of  R,  v.  Williams,  that  there  was  sofficient 
LawrIkob    proof  of  the  larceny. 

—  The  Recorder. — I  think  it  would  be  carrying  the  doctrine,  as 

1850.       iQ  larceny,  too  far  to  say,  that  in  this  case  there  is  a  sufficient  taking 

Stealing  a  deed  proved.  The  deed  is  got  out  of  the  owner's  possession  by  his  servant, 

—Evidence,    and  he,  by  the  master's  consent,  gives  it  to  the  prisoner.     There 

is  something  more  than  rendering  facility  to  the  commission  of  the 

offence,  for  it  appears  probable  that  the  deed  was  delivered  into 

the  prisoner's  hands.    At  least,  it  must  be  so  taken,  for  there  is  no 

evidence  to  the  contrary.      In  iJ.  v.  Eggington,  it  was  held  that 

where  a  servant  had,  by  his  master's  directions,  opened  the  door  to 

admit  the  thieves,  they  could  not  be  found  guilty  of  burglary. 

I  shall,  therefore,  direct  the  jury  that,  unless  they  are  satisfied 

that  the   clerk  did  not  deliver  the  deed  into  the  hands  of  tho 

prisoner,  it  will  be  their  duty  to  acquit  him.     If  the  deed  was 

laid  by  the  clerk  on  the  table  and  taken  up  by  the  prisoner,  then 

I  think  he  might  be  found  guilty. 

The  prisoner  was  acquitted  on  the  count  for  stealing,  but 
found  guilty  on  those  which  charged  a  conspiracy. 
Clarkson  and  Bodkin  (for  the  prosecution). 
Ballantine  (for  the  defence). 
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AuansT  SessioNj  1850. 

(Before  the  Cohhon  Sebjbakt.) 

Augu^st  21. 

Reg.  v.  HABBis.(a) 

Depositiofis — Illness  of  witness — 11  ^  12  Vict.  c.  42,  s.  17. 

A  witness,  who  had  been  examined  before  the  magistrate,  came  up  five  miles 
from  the  country  and  gave  her  evidence  before  the  grand  jury.  She  u;enl 
back  at  night  and  returned  in  the  morning  for  two  days,  during  which  she 
was  waiting  for  the  trial  to  come  on.  At  the  tnal,  on  the  third  day,  it  was 
2)roved  that  she  had  been  attacked  that  morning  with  a  bowel  complaint^ 
and  that  when  the  policeman  left  her  residence  early  on  that  day  she  was 
unable  to  travel. 

Held,  that  her  dqjosition  was  not  admissible. 

THE  prisoner  was  indicted  for  larceny.  A  material  witness 
for  the  prosecution  being  absent,  it  was  proved,  for  the 
purpose  of  having  her  deposition  read,  that  she  had  come  up  from 
Hounslow  and  had  gone  before  the  grand  jury  on  the  first  day 

(a)  Reported  b/  B.  C.  Robimmk,  Esq.,  BarruUr-at-Law. 
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of  the  session ;   that  she  went  back  at  night  and  returned  in  the        Beo. 
morning  for  two  days,  expecting  the  trial  to  come  on,  but  that  on      „  ^' 
the  morning  of  the  trial  she  had  been  seized  with  a  bowel  com-        — 
plaint,  and  when  the  policeman  left  Hounslow  she  was  unable  to        ^^* 
travel.  iVoc<u»— 

Carter  (for  the  prosecution)  submitted  that  he  was  entitled  on  J>fpotUi<m  of 
this  evidence  to  have  the  deposition  read.  "*'**^  wtneu. 

Ballantine  (for  the  prisoner)  contended  that  the  evidence  was 
insufficient  to  justify  such  a  course.  A  mere  casual  illness  of  this 
kind  could  never  be  what  the  statute  contemplated.  The  woman 
had  been  travelling  for  the  last  two  or  three  days,  and  in  the 
evening — ^nay,  at  that  very  time,  she  might  be  able  to  travel 
again.  The  statute  was  often  productive  of  great  injustice  by 
depriving  prisoners  of  the  benefits  of  cross-examination,  and  it  was 
only  in  cases  of  absolute  necessity  that  it  should  be  resorted  to. 

Carter  (in  reply)  said  the  words  of  the  act  were  clear,  and 
a  deposition  might  be  read  if  a  witness  was  so  ill  as  not  to  be  able 
to  travel.  It  was  proved  that  she  was  so  that  morning,  and 
therefore,  that  she  could  not  be  present  in  court  now. 

The  Common  Sxbjeant. — I  do  not  think  I  should  be  justified 
in  admitting  this  deposition.  I  am  not  satisfied  that  the  witness  is 
so  ill  as  to  be  unable  to  travel. 

Evidence  rejected. 

Carter  (for  the  prosecution). 

BalUvniims  (for  the  defence). 


CENTEAL  CRIMINAL  COURT. 

AUQUST    SxSSIONj   1850. 

(Before  Mr.  Commibsiokeb  Gubnet.) 
Auguet  21,  1850. 

ReQ.   v.   EABNEY.(a) 

11  ^  12  VkU  c.  42,  8. 17 — Depositions — lUness  of  miness. 

A  witness  who  had  been  examined  before  the  magistrate  was  proved  at  the 
trial  to  have  been  delivered  of  a  child  a  week  before  that  day,  and  that  she 
was  unable  to  travel. 

Held,  that  under  11  ^-12  Vict.  c.  42,  «.  17,  her  deposition  might  be  read. 

THE  prisoner  was  indicted  for  uttering  counterfeit  coin .  During 
the  trial,  it  appeared  that  a  material  witness  for  the  prosecu- 
tion had  been  delivered  of  a  child  a  week  before,  and  that  she  was 
now  unable  to  travel. 

(a)  Reported  by  B.  0.  Bofturso^r,  Esq.,  Barrifter*at-Ltir. 
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Beo.  MHs  and  Bodkin  (for  the  prosecution)  tendered  her  deposition 

HA«.r.     iaeyidence. 

—  Payne  (for  the  prisoner)  contended  that  it  was  not  admissible. 

1850.       This  was  not  a  case  to  which  the  act  of  parliament  was  intended 

Pfocttctf—    to  apply.      The  prosecutor  knew  the  state  in  which  the  witness 

Deposition  of  -^yas^  and  the  ends  of  justice  might  have  been  met  by  a  postpone- 

a  sent  touness.  j^^j^^  ^f  jjj^q  ^j^^I      j^.  ^^^g  j^^^  j^j^^  ^  ^^^^^  where  the  illness  might 

be  permanent.  Here  there  was  a  reasonable  certainty  that  in  a  few 
weeks  the  woman  might  appear  and  give  her  evidence.  If  the 
deposition  were  admitted  in  such  case  as  this,  every  slight  tem- 
porary sickness  might  be  made  an  excuse  for  reading  a  witness's 
deposition. 

Mr.  Commissioner  Gubney. — I  do  not  see  how  I  can  shut  out 
this  evidence.  It  appears  to  me  that  every  requisition  of  the  act 
of  Parliament  is  complied  with.  I  find  that  at  the  time  of  trial 
the  witness  is  too  ill  to  travel.  That  is  proved  substantially^  and 
we  have  the  fact  (which  itself  would  be  almost  conclusive)  that  she 
was  confined  only  a  week  ago. 

Deposition  read. 

Mlia  and  Bodkin  (for  the  prosecution). 

Payne  (for  the  defence) . 


CENTRAL  CRIMINAL  COURT. 

October  Session,  1850. 

(Befo're  the  Common  Serjeant.) 

October  22. 
Reo.  v.  Ulmer  and  Hoofer,  (a) 

11  ^  12  Vict^  c.  42,  8, 17 — Illness  of  witness — Deposition, 

A  witness  who  had  been  examined  before  the  magistrate  was  proved,  at  ike 
trial,  to  have  been  in  bed  the  night  before  with  a  cold  and  inflammation,  and 
that  on  a  person  calling  at  his  house  that  morning,  he  had  been  told  ikctt  he 
was  very  bad. 

Held,  that  the  deposition  could  not  be  read. 

THE  prisoner  was  indicted  for  uttering  counterfeit  coin.  A 
person  of  the  name  of  Homewood  had  been  examined  before 
the  magistrate,  and  at  the  trial  a  constable  made  the  following 
statement :  I  saw  Homewood  last  night  about  nine  o^clock ;  he 

(«)  Reported  by  B.  C.  Robihsok,  Esq.,  Barrt8ter*at*Law. 
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was  in  bed.     I  believe  lie  is  not  well  enough  to  be  here  to-day.        Reo. 
He  has  had  a  cold  and  inflammation^  I  saw  a  medical  man  call         ^' 
upon  him  a  day  or  two  ago.     I   believe   he  has   been  in   bed      hoopkr. 
two  or  three  days.     I   saw  him  about  ten  o'clock,  three   days        — 
ago,  in   the  tap  room,  and   I  believe   he    then   went    to   bed.         f_* 
He  was  sitting,  and  was  unable  to  stand.     He  appeared  very     iVocrtca— 
unwell  indeed.     I  inquired  this  morning  and  heard  he  was  very  ^2b?*wSi«» 
bad. 

Bodkin  and  Clerk  (for  the  prosecution)  tendered  the  deposition 
of  the  witness  as  evidence. 

Parry  (for  the  prisoner)  contended  that  the  evidence  was  not 
admissible.  It  might  be  that  the  witness  was  quite  well  at  the 
present  time,  and  that  he  might  have  been  produced  in  court.  If 
depositions  were  lightly  received,  it  would  open  a  wide  field  to  the 
greatest  frauds.  AH  a  witness  would  have  to  do  would  be  to  go  to 
bed  the  night  before  a  trial  which  he  did  not  wish  to  attend,  and 
by  complaining  of  illness,  he  might  escape  the  consequences  of  a 
cross-examination.  The  court  must  be  satisfied  that  the  illness 
was  a  hondfde  one.     Here  there  was  no  proof  of  illness  whatever. 

Bodkin  said,  the  question  was,  whether  the  court  was  satisfied, 
by  reasonable  evidence,  that  the  witness  was  unable  to  appear  to 
give  his  testimony.  He  was  ill  three  days  ago,  so  as  scarcely  to 
be  able  to  stand.  A  medical  man  had  attended  him,  and  he  was  ill 
in  bed  last  night.  Might  not  the  court  reasonably  infer  from  that 
evidence  that  he  was,  at  the  time  of  the  trial,  so  ill  as  not  to  be 
able  to  travel  ? 

The  Common  Sebjbant.-^I  oannot  say  that  my  mind  is  con- 
vinced, by  this  evidence,  that  the  witness  is  not  now  able  to  travel. 

Deposition  rejected. 

Bodkin  and  Clerk  (for  the  prosecution). 

Parry  (for  the  defence). 
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COURT  OF  QUEEN'S  BENCH. 

MiCHAELHas   Tebh^   1850. 

November  25. 

Req.  V,  McAtavy  and  McNally.  (a) 

Practice — Murder — Bail — Order  of  judge  of  assize. 

Where  a  judge  of  assize,  who  has  the  facts  before  him,  orders  a  prisoner, 
against  whom  an  indictment  for  murder  is  2)ending,  to  be  detained  in 
custody,  it  is  against  the  jiractice  of  this  court  to  reverse  that  order, 

THIS  was  an  application  that  the  prisoners,  McAtavy  and 
McNally,*[who  were  in  custody  upon  a  charge  of  murder, 
should  be  admitted  to  bail.  It  appeared  that^  at  the  last  assizes 
for  the  county  of  Armagh,  the  prisoners,  together  with  one 
Hanralty,  being  in  custody  upon  a  charge  of  having  murdered  a 
Mr.  Mauleverer,  the  Attorney-General  (Monahan)  placed  Han- 
ralty upon  his  trial;  the  jury  having  found  a  verdict  of  not 
guilty,  the  other  two  prisoners  then  applied  either  to  be  tried  or 
admitted  to  bail.  The  Attorney-General  resisted  the  applicationj 
and  Mr.  Justice  Moore,  who  had  tried  the  case,  refused  the  appli- 
cation, and  made  an  order  that  the  prisoners  should  be  detained  in 
custody. 

O^Hagan,  Q.C.  in  support  of  the  motion. — ^As  no  particular  rea- 
sons were  suggested  by  the  law  officers  of  the  Crown  for  detaining 
the  prisoners  in  custody,  they  ought  to  be  admitted  to  bail,  the 
matters  in  question  between  the  Crown  and  the  prisoners  having 
been  substantially  tried  already  in  the  case  of  Hanralty,  the  infor- 
mations and  depositions  against  whom  form  the  evidence  against 
the  other  prisoners.  The  court  will  consider  the  merits  of  the 
case,  as  bearing  on  the  material  question,  whether  there  is  a 
reasonable  probability  of  the  prisoners  appearing  to  take  their 
trial. 

Blackbubne,  C.J. — The  learned  judge  who  tried  the  case 
having  declined  to  admit  the  parties  to  bail,  I  do  not  see  how  the 
court  can  interfere. 

O'Hagan, — The  court  has  an  inherent  jurisdiction  to  interfere  in 
a  criminal  matter. 

Blackburne,  C.J. — But  counsel  applies  to  the  court  to  exercise 

(a)  Reported  by  W.  St.  Leger  Babxkgton,  Esq.,  Barrisler-at-Law. 
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its  discretion  and  make  an  order  which  has  been  refused  by  the        Bsa. 
learned  judge  who  had  the  facts  fully  before  him.  ma*' 

O'llagan, — Mr.  Justice  Moore  did  not  go  into  the  merits  of  the     mcNally. 
case;   but  refused  to   admit  the  prisoners  to   bail  because  the 
Attorney-General  objected  to  it. 

Peebin,  J. — I  think  that  the  proper  course  would  be  to  apply      Practice, 
for  a  revision  of  the  rule  made  by  the  learned  judge  who  had  tried 
the  case. 

Crampton^  J. — I  apprehend  that  the  recollection  of  my  learned 
brother  Perrin,  as  to  the  practice  of  the  court,  is  correct;  in 
addition  to  which,  it  is  the  rule  of  the  court,  that  where  persons 
are  in  custody  on  an  indictment  for  murder,  which  has  not  been 
tried,  the  court  will  not,  unless  under  .very  peculiar  or  coercive 
circumstances,  interfere. 

O'Hagan. — The  application  is  made  to  this  court  as  a  superior 
tribunal  to  that  by  which  the  mistake  has  been  made,  which  it  is 
sought  to  rectify. 

Perrin,  J, — I  very  much  doubt  the  jurisdiction  of  this  court 
to  entertain  an  appeal  from  the  order  of  a  judge  of  assize  presiding 
in  a  criminal  court ;  there  are  several  instances  in  which  the  court 
has  refused  such  applications,  on  the  ground  that  the  order  had 
been  made  by  a  judge  who  had  the  facts  before  him. 

The  Coubt  were  all  strongly  of  opinion  that  it  was  against  the 
practice  of  the  court,  where  a  judge  below  has  made  an  order  that 
a  prisoner  be  detained  in  custody,  to  reverse  that  order,  and 
accordingly  made  No  rule  vpon  the  motion. 


HxtlwXts. 

COURT  OF  QUEEN'S  BENCH. 

November  7,  1850. 

Beg.  v.  p.  E.  Euoheb.  (a) 

PracticB'-^Copy  of  indictment — Embezzlement. 

Where  the  appUctUion  is  opposed  by  the  Attomey-OenercU,  the  court  will  not 
order  a  party  indicted  for  embezzlement  to  be  furnished  with  a  copy  of  the 
indictments  found  against  him,  though  they  are  very  voluminous,  and  contain 
a  great  many  counts,  but 

Semble,  that  in  such  case  tfie  court  will  order  the  accused  to  be  furnished  with 
a  full  bill  of  particulars. 

IN  this  case  two  indictments  for  embezzlement  having,  at  the 
Commission  of  Oyer  and  Terminerj  been  found  against  the 
defendant,  which  had  been  removed  into  this  court,  one  by  the 
defendant,  the  other  by  the  Crown, 

(«)  Beport«d  hj  W.  St.  Lkgeb  BABurcTOB,  Esq.,  BuTi8t«r*at-Law. 
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Bbo.  FUzgibhon,  Q.O.^  on  behalf  of  the  defendant^  moved  that  he  be 

„  „  ,V         furnished  with  a  copy  of  the  indictments,  as  they  were  very  volu- 

mmons^  and  contained  a  great  many  counts. 

1850.  The  Attorney 'General  {Eatchell),  with  whom   was  Pberik,  J., 

iVae<ic»—    Opposed  the  apphcation. — It  was  not  the  right  of  the  accused  to 
Copjf  of     obtain  a  copy^  and  the  Crown  did  not  wish  to  set  a  precedent 
Indiommii.    ^}^q}^  might  be  cited  on  other  occasions. 

Fitzgibbon  said  that  a  copy  had  been  given  in  the  case  oiReg.  v. 
Oraee  (2  Cox  Crim.  Cas.  101)^  which  was  the  case  of  an  indict- 
ment for  forgery. 

Blackbubne^  C.J. — That  was  the  case  of  a  private  prosecu- 
tion (6.) 

Cbajcpton^  J. — ^We  cannot  grant  the  application  in  this  instance^ 
where  it  is  opposed  by  the  Crown^  unless  a  similar  rule  is  to 
prevail  in  all  cases. 

PebbiNj  J. — I  regret  that  it  is  the  law  that  the  indictment 
should  not  be  furnished^  and  it  leads  to  delay,  because  the  accused 
has  afterwards  a  right  to  have  the  indictment  read  over  slowly  in 
open  court. 

BiACE3UBNE^  C.J. — The  observance  of  precedent  is  of  great 
importance. 

Pbbbin,  J. — At  the  commission  we  have  made  an  order  for  the 
giving  a  full  bill  of  particulars. 

The  Attomey-Oeneral. — ^A  bill  of  particulars  will  be  furnished. 
CbamftoNj  J. — That  will  give  him  every  information  to  enable 
him  to  meet  the  case  on  the  merits.  Motion  refused. 

[The  prisoner  was  at  the  sittings  after  this  term,  tried  and 
acquitted  on  one  of  three  indictments,  and  on  the  others  the 
Attorney-General  entered  a  nolle  prosequi,'] 

(il)  In  tbe  com  of  Reg,  t.  Graa  (2  Cox  Crim.  Cu.  101),  aboTo  nferrod  to,  it  is  to  bo 
obeerred  that  a  cop/  of  tbo  indictment  was  on]/  ordered  to  be  gt^en  to  the  aoeoaed  (the  pio- 
secntor  not  objactiog),  and  tboagb  it  appeared  that  the  indictment  was  of  extraordinary  length 
(see  2  Cox  Crim.  Cas.  101),  the  Conrt  decided  {Reg,  t.  Oraeey  2  Cox  Crim.  Cas.  161),  that 
the  aocnsed,  if  he  desired  a  oopj  of  it,  should  take  it  oat  ftfe  his  own  expeose,  and  giving  the 
accosed  ererj  reasonable  information  which  he  requires. 
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OXPOED  CIRCUIT. 

Worcester  Sctmmer  Assizes. 

July  19,  1850. 

(Before  Lord  Campbell,  C.J.) 

Req.  v.  Hughes  (a). 

Conceahnent  of  birth  by  disposing  of  the  dead  body^^StaU  9   Geo.  4,  c.  31, 

s.  14. 

A  woman  who  places  a  living  child  in  a  place  of  coneealment^  and  on 
subsequently  revisiting  that  place  finds  the  child  dead  and  leaves  it 
there,  is  guilty  of  concealing  the  birth  of  a  child,  by  a  secret  disposal 
of  the  dead  body,  within  the  meaning  of  the  stat,  9  Oeo.  4,  c.  81,  s.  14; 
although  she  does  not  actually  remove  the  body,  but  merely  replaces  the 
clothing  or  other  articles  with  which  the  concealment  was  effected  or 
assisted. 

TEE  prisoner  was  indicted  for  the  murder  of  her  infant  child 
at  Pershore  in  the  county  of  Worcester,  on  the  5th  of  May, 
1850. 

8elfe,  in  opening  the  case  for  the  prosecution,  told  the  jury  that 
if  the  evidence  failed  to  establish  the  capital  charge  of  murder,  it 
would  be  competent  to  them  to  find  the  prisoner  guilty  of  con- 
ceaUng  the  birth  of  the  child.  A  question  might  arise,  however, 
which  would  be  one  for  his  lordship  rather  than  for  the  jury, 
whether  there  was,  in  fact,  an  endeavour  to  conceal  the  birth 
within  the  statute?  (9  Geo.  4,  c.  31,  s.  14)  namely,  ^'by  secret  bury- 
ing or  otherwise  disposing  of  the  dead  body.''  In  this  case  there 
was.  no  doubt  that  the  child  was  alive  when  it  was  deposited  in 
the  place  of  concealment,  but  if  it  were  shown  that  the  prisoner 
visited  the  spot  afterwards,  and  after  the  death  of  the  child  re- 
covered it,  he  apprehended,  imder  his  lordship's  direction,  that 
would  be  a  secret  disposal  of  the  dead  body  within  the  statute. 

It  appeared  from  the  evidence,  that  the  prisoner  was  secretly 
delivered  of  an  illegitimate  child  on  the  morning  of  the  5th  of 
May,  1850.  In  the  afternoon  of  that  day  the  child  was  discovered 
in  an  outhouse,  a  short  distance  from  the  dwelling  where  the 
prisoner  lived  as  a  servant.  The  child  was  alive  and  was  con- 
cealed from  view  by  four  bundles  of  rick  pegs  lying  horizontally 
in  front  and  partly  over  it,  but  not  touching  it.  The  child  was 
wrapped  in  an  old  gown  and  an  apron.  The  person  who  dis- 
covered it  left  it  as  he  found  it,  and  the  rick  pegs  were  replaced 
in  the  same  position.    About  an  hour  afterwards  the  outhouse  was 

(a)  Reported  b/  J.  E.  Davib,  Esq.,  BanrUter-at-Ltw. 
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Rko.       revisited^  and  the  rick  pegs  were  found  to  have  been  partially 
-  ^*         removed  and  placed  on  one  side  of  the  child,  which  was  dead. 

'      The  death  was  proved  to  have  been  caused  by  an  injury  on  the 

I860.       head,  but  it  was  consistent  with  the  evidence  that  the  injury  was 
CMceaimmt  0/ caused  by  the  accidental  falling  and  pressure  of  one  of  the  bundles 
birth.        of  rick  pegs. 

There  was  some  evidence  to  lead  to  the  inference  that  the 
prisoner  alone,  and  no  other  person,  had  been  in  the  outhouse 
during  the  hour  in  which  the  child  was  left  there  after  its 
discovery. 
At  the  close  of  the  case  for  the  prosecutiouj 
Lord  Campbell,  C.J.,  said,  the  case  has  been  fully  inves- 
tigated, and  I  am  of  opinion  that  there  is  not  sufBcient  evidence  to  go 
to  the  jury  on  the  charge  of  murder.  It  is  quite  consistent  with  the 
evidence,  that  the  death  of  the  child  was  not  occasioned  by  the 
prisoner.  I  believe  she  had  not  any  part  in  it.  It  is  impossible  to 
say  how  it  might  have  been  produced,  whether  by  the  ricks  pressing 
on  the  head  or  otherwise.  But  with  regard  to  the  concealment  of 
the  birth,  it  appears  to  me  impossible  to  resist  a  conviction  for  that 
offence.  I  have  carefully  examined  the  statute  and  the  facts  with 
reference  to  the  point  suggested  by  the  counsel  for  the  prosecution. 
Any  objection  that  might  have  arisen  that  there  was  no  attempt 
to  conceal  the  dead  body  of  the  child,  is,  I  think,  removed  in  the 
manner  suggested,  for  there  cannot  be  any  reasonable  doubt  that 
the  prisoner  visited  the  outhouse  after  the  child  was  dead,  and 
although  she  did  not  remove  it,  any  replacing  of  the  clothes  or 
other  tnings  by  which  the  body  was  concealed  from  view,  would, 
I  think,  be  an  endeavour  to  conceal  by  a  secret  disposal  of  the 
dead  body  within  the  statute. 

Hvddleston,  for  the  prisoner,  said,  as  that  was  the  opinion  of  his 
lordship,  he  would  not  resist  a  verdict  of  guilty  of  concealing  the 
birth  of  the  child. 

TJie  prisoner  was  then  acquitted  of  the  capital  charge  and 
convicted  of  the  misdemeanor. 
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OXPOED  CIRCUIT. 

WoBCBSTBB  Summer  Assizes. 

July  19, 1860. 

(Before  Loed  Campbell,  C.  J.) 

Beq.  v.  LowE.(a) 

Manslaughte^^^^Negligence. 

An  act  of  omission,  as  well  as  of  commission,  may  be  so  criminal  as  to  be  the 

subject  of  an  indictment  for  manslaughter. 
Where  a  man,  appointed  to  superintend  a  steam-engine  employed  in  a  colliery 

for  the  purpose  of  raising  colliers  from  the  pits,  left  the  engine  in  the  charge 

of  an  incompetent  person,  and  in  eonsequence  of  tliat  incompetence,  death 

ensued. 
Held,  that  the  man  so  leaving  the  engine  was  guilty  of  manslaughter, 

^I^HE  prisoner  was  indicted  for  the  manslaaghter  of  Thomas 
A      Tibetts,  on  the  3rd  of  June,  1850. 

From  the  evidence  in  support  of  the  charge,  it  appeared  that 
the  deceased  was  a  collier,  working  in  coal  pits,  and  the  prisoner 
was  employed  by  Messrs.  Jones  and  Darly,  the  owners  of  the 
pits,  to  attend  the  steam-engine  by  which  the  ''  skip,''  or  basket, 
was  raised  up  or  let  down  the  shaft  of  the  pit  with  the  workmen, 
on  their  way  from  and  to  their  woik.  In  the  case  of  the  men 
ascending  the  pit,  it  was  the  prisoner's  duty  to  set  the  engine  in 
motion  to  raise  the  skip  until  it  reached  about  two  feet  above  the 
surface  or  mouth  of  the  pit,  and  then  to  stop  the  engine,  so  as  to  Evidence, 
allow  a  '^  waggon  "  or  platform  to  be  moved  over  the  mouth  of  the 
pit,  and  enable  the  men  to  get  out  of  the  skip  with  safety. 

The  prisoner,  instead  of  attending  at  the  engine,  as  was  his 
duty,  left  it  on  the  morning  of  the  3rd  of  June,  1850,  in  the  care 
of  John  Stockley,  a  lad  fifteen  years  of  age.  Stockley  remon- 
strated with  the  prisoner  at  the  time,  and  told  him  that  he, 
Stockley,  would  not  work  the  skip.  The  prisoner  replied  that  the 
witness  was  too  idle  to  work  it,  but  he  would  make  him.  The 
prisoner  then  went  away  to  a  public-house. 

During  his  absence  the  deceased  (having  descended  the  pit 
early  in  the  morning)  made  the  usual  signed  for  the  skip  to  be 
drawn  up,  by  calling  out  to  the  boy  stationed  at  the  top  of  the 
shaft,  whose  duty  it  was  in  his  turn  to  repeat  the  signal  to  the 
person  having  charge  of  the  engine.     In  this  instance  the  boy 

(a)  Reported  by  J.  E.  Davis,  Esq.,  Barrister-at-Lav. 
VOL.   IV.  GO 
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Rko.  v.  Lowe,  repeated  the  signal  as  usual,  and  Stockley  set  the  engine  to  work, 

I860.       ^^*  failed  in  stopping  it  at  the  proper  time  when  the  skip  reached 

— '       the  surface  with  the  deceased  and  two  fellow  workmen.      The 

hZtT^  failure  was  proved  to  be  because  ''  the  skipper  did  not  knock  the 

engine  .up  into  the  cap/'  Stockley  stating  that  he  did  not  know 

how  to  do  it.     The  consequence  was  that  the  skip  was  drawn  up 

to  the  pulley  over  which  the  rope  connecting  the  skip  with  the 

engine  passed,  and  the  deceased  forced  out,  falling  down  the  shaft, 

which  was  170  yards  deep,  and  was  of  course  killed. 

At  the  close  of  the  case  for  the  prosecution, 

Huddleston,  for  the  prisoner,  said  he  would  take  his  lordship's 
opinion  as  to  whether  the  facts,  as  proved,  constituted  the  crime 
of  manslaughter,  or,  in  other  words,  whether  a  man  whose  duty  it 
is  to  attend  at  a  particular  place  or  fill  a  particular  office,  and 
omits  to  attend,  and  leaves  an  incompetent  person  in  his  place, 
and  death  ensues,  is  guilty  of  manslaughter  ?  In  Bex  y.  Allan  and 
Olarh  (7  C.  &  P.  153),  it  was  held  that  where  a  sailing  vessel  was 
run  down  by  a  steam-boat  in  consequence  of  the  improper  steerage 
of  the  latter,  arising  from  there  not  being  a  man  at  the  bow  to 
keep  a  look-out  at  the  time  of  the  accident,  neither  the  captain  or 
pilot  could  be  convicted  of  the  manslaughter  of  a  person  iu  the 
vessel  run  down.  Parke,  J.,  then  observed — ^'  Supposing  the 
captain  had  put  a  man  at  the  proper  part  of  the  vessel  and  gone  to 
Huddleston  for  lie  down,  do  you  mean  to  say  he  would  be  criminally  responsible  ? 
the  prisoner,  ^^(j  y^^  must  carry  it  to  that  length  if  you  mean  to  make  anything 
of  it.  And  Alderson,  B.,  said  to  the  jury, '  There  is  no  act  of  personal 
misconduct  or  personal  negligence  on  the  part  of  these  persons  at 
the  bar.'  A  distinction  appears  to  be  taken  between  those  cases 
where  case  or  trespass  would  be,  respectively,  the  civil  remedy. 
In  Rex  V.  Green  (7  C.  &  P.  156),  also,  it  was  held  that  to  make 
the  captain  of  a  steam -vessel  guilty  of  manslaughter,  in  causing  a 
person  to  be  drowned,  by  running  down  a  boat,  the  prosecutor 
must  show  some  act  done  by  the  captain ;  and  a  mere  omission  on 
his  part,  in  not  doing  the  whole  of  his  duty,  is  not  sufficient.  No 
doubt  seems  to  have  been  expressed  that,  supposing  the  captain 
had  gone  down  to  bed,  and  the  accident  happened,  that  he  could 
not  have  been  responsible.  In  the  present  case  the  prisoner  had 
gone  away  to  a  pubUc-house." 

LoBD  Campbell,  G.  J. — I  am  clearly  of  opinion  that  an  act 
of  omission,  as  well  as  of  commission,  may  be  so  criminal  as  to  be 
the  subject  of  an  indictment  for  manslaughter,  and  that  there  is 
evidence  to  go  to  the  jury  of  such  a  criminal  omission  in  this  case. 

Huddleston  then  addressed  the  jury  on  the  question  whether 
there  was  gross  negligence,  or,  even  if  there  was,  whether  the 
death  of  the  deceased  was  caused  by  it. 

Verdict,  OuiUy. 

W,  H.  Cooke  and  E.  F.  Richards  for  the  prosecution. 

Huddleston  for  the  prisoner. 
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OXFORD  CIRCUIT. 

Stafford  Summer  Assizes. 

(Before  Mr.  Justice  Williams.) 

July  22,  1850. 

Req.  v.  Stokes. (a) 

Evidence — Practice  as  to  puttiiig  deposition  in  the  hands  of  a  witness  to 
refresh  his  memory — Ventie  in  indictments  where  offence  committed  within 
a  limited  jurisdiction. 

The  depositions  of  a  witness  before  a  magistrate  cannot  he  put  into  his  hands  at 
the  trial  to  refresh  his  memorj/  on  cross-examination. 

Where  an  offence,  committed  within  a  limited  jurisdiction,  is  tried  in  the 
adjoining  county,  under  the  slot.  38  Geo,  S,  c.  62,  s,  2,  the  venue  in  tlie 
margin  of  the  indictment  is  properly  laid  in  the  county  where  tlie  offence  is 
tried,  and  there  is  no  necessity  for  an  averment  in  the  body  of  the  indictment 
to  connect  the  county  of  the  city  or  town  within  which  the  offence  is  alleged 
to  have  been  committed  with  the  venue  of  the  county  jrom  which  the  jury 
comes, 

THE  prisoner  was  indicted  for  housebreaking.  On  the  cross- 
examination  of  one  of  the  witnesses  for  the  prosecution, 

Hiiddleston  (for  the  prisoner)  was  about  to  put  into  her  hands 
her  deposition,  taken  before  the  committing  magistrate,  when 

B.  Kettle  (for  the  prosecution)  objected. 

Hudftleston  submitted  that  the  witness  might  look  at  her  deposi- 
tion, signed  by  her,  to  refresh  her  memory  as  to  the  facts.  It  was 
held,  on  the  late  Chartist  trials,  that  the  notes  of  a  shorthand  writer 
of  what  a  witness  said  at  a  meeting,  and  read  over  to  the  witness 
and  signed  by  him,  might  be  put  into  his  hands  for  the  purpose  of 
refreshing  his  memory. 

Williams,  J. — That  was  on  the  same  principle  as  a  log  book 
is  allowed  to  be  put  in  the  hands  of  the  captain  of  a  vessel  to 
refresh  his  memory,  being  a  contemporaneous  entry  of  events  which 
the  witness  superintends  and  controls.  Here  the  deposition  is  not 
contemporaneous  with  the  facts  deposed  to,  and  does  not  fall  within 
the  description  of  memoranda  and  entries  available  for  the  pur- 
pose of  refreshing  a  witness's  memory.  I  cannot,  therefore,  permit 
it  to  be  so  used.  The  deposition  may  be  put  in  evidence  to  con- 
tradict the  witness,  if  necessary. 

The  cross-examination  of  the  witness  was  then  resumed,  without 
reference  to  the  depositions. 

At  the  close  of  the  case  for  the  prosecution, 

(a)  Reported  b/  J.  E.  Davis,  Esq.,  BarrUter-at-L«w. 
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V. 
ST0KI8. 

1850. 

Etndtnee-^ 

DepotitUm'-' 

Ventt$, 


Huddleston  objected  to  the  form  of  the  indictment.  The  indict- 
ment commenced  as  follows  : — "  Staffordshire,  to  wit :  The  jnrors 
of  our  lady  the  Queen,  upon  their  oath,  present  that  Thomas 
Stokes,  late  of  the  parish  of  Stafford,  labourer,  on  the  20th  day  of 
May,  A.D.  1850,  at  the  parish  of  St.  Michael,  in  the  city  of 
Lichfield,  in  the  county  of  the  same  city,  the  dwelling-house  of 
one  William  Gilland,  there  situate,  feloniously  did  break  and  enter.'* 
&c.  The  venue  in  the  margin  is  Staffordshire;  the  offence  is 
alleged  to  have  been  committed  in  the  city  and  county  of  Lichfield, 
without  saying  that  Lichfield  is  within  the  jurisdiction  of  this 
court.  The  statute  38  Geo.  3,  c.  52,  s.  2,  no  doubt  gave  jurisdic- 
tion to  this  court  in  such  cases,  but  then  the  venue  laid  in  the 
indictment  must  be  the  original  inferior  jurisdiction,  and  not  that 
of  the  shire.  That  was  so  laid  down  in  the  case  of  B,  v.  MeUor 
(Buss.  &  By.  144),  where  it  was  held,  that  although  under  the 
above  statute,  the  offence  was  triable  in  the  county  at  large,  the 
offence  should  have  been  laid  in  the  county  of  the  town. 

Williams,  J. — I  am  very  familiar  with  indictments  of  this 
description,  having  drawn  a  great  many,  and  I  never  knew  the 
venue,  under  the  same  circumstances,  laid  otherwise  than  in  the 
present  indictment.  The  venue  in  the  margin  is  and  must  be  that 
of  the  county  from  which  the  jurors  come  who  present  the  bill. 

The  prisoner  was  uUimately  convicted. 


OXFOED  OIBOUIT. 

Statvobd  Suuubb  Assizes. 

(Before  Mr.  Justice  Willuvs.) 

July  25,  1850. 

Bso.  V.  WooLLET.(a) 

Practic&^Costs  in  the  Court  of  Criminal  Appeal. 

ITie  Court,  which  has  been  directed  to  pass  sentence  an  a  prisoner  after 
a  point  reserved  Jor  the  decision  of  the  Court  of  Criminal  Appeal  has 
power  to  allow  the  costs  incurred  in  the  latter  court,  and  upon  taxation 

.  under  an  order  to  that  effect,  the  briefs  and  fees  of  two  counsel  will  be 
allowed. 

N  this  case  the  prisoner  had  been  tried  and  convicted  at  the 
Sti^ord  Spring  Assizes,  on  a  charge  of  obtaining  money  by 

(a)  Reported  bj  J.  E.  Divia,  Esq.,  Barrbter-At-Ltw. 
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means  of  false  pretences,  a  point  was  reserved  for  the  consideration        Bbo. 
of  the  Court  of  Criminal  Appeal^  and  after  argument  the  con-     w^^^lkt 
yiction  was  affirmed :  {see  ante,)     Sentence  was  now  passed  upon        — ' 
theprisoner  in  pursuance  of  the  order  of  the  judges  or  that  court.        ^^' 

Jauddleston,  on  the  part  of  the  prosecutionj  applied  to  be  allowed    Practice-^ 
the  costs  of  arguing  the  case  in  the  Court  of  Criminal  Appeal.         CoUso/appeaL 

The  costs  of  the  prosecution  at  the  Spring  Assizes^  after  the 
verdict  of  guilty  was  recorded,  having  been  allowed  in  the  ordi- 
nary way,  he  apprehended  that  the  court  would  now  make  an  order 
that  the  subsequent  costs  should  be  taxed  and  allowed. 

WiLLUMS,  J.  doubted  whether  he  could  allow  these  costs.  The 
statute  (11  &  12  Vict.  c.  78)  which  constituted  the  Court  of  Appeal, 
was  silent  as  to  costs,  and  the  court  now  sitting  was  only  directed  to 

give  the  judgment.  He  would  consider  the  point,  and  consult  Lord 
ampbell  (sitting  at  Nisi  Prius)  on  the  subject. 
At  the  close  of  the  circuit  at  Gloucester,  Mr.  Justice  Williams 
intimated  that  the  costs  of  the  appeal  should  be  allowed,  and  made 
an  order  to  that  effect.  The  costs  were  accordingly  taxed, 
including  the  brief  and  fees  of  the  two  counsel  {Huddleston  and 
P.  M^Mahon)  who  appeared  in  the  court  below  and  in  the  Appeal 
Court. 

[ThU  18  an  important  decision,  for  the  question  raised  is  one  of  considerable  nicet/.  The 
statute  nnder  which  the  costs  of  ordinary  prosecutions  are  allowed  out  of  the  count/  rate,  is 
the  7  Geo.  4,  e.  69,  sect.  22  &  23.  The  court  authorised  bj  that  statute  to  make  the  order,  is 
"  the  court  before  which  any  person  shall  be  prosecuted  or  tried,"  and  it  has  been  held  that 
indictments  removed  by  cmHorari  are  not  within  it.  (i2es  t.  Richards^  8  B.  &  G.  420 ;  Rex  t. 
Keluy^  1  Dow.  481.)  It  seems,  therefore,  that  the  power  to  order  costs  can  only  be  supported 
by  considering  the  court  which  pronounces  sentence  as,  in  fact,  the  court  before  which  the 
party  was  prosecuted  or  tried;  but  the  objection  to  that  position,  in  the  above  case  at  least,  is, 
that  the  learned  judge  was  directed  to  give  the  judgment  by  the  Justices  and  Barons  forming 
what  is  termed  the  Court  of  Criminal  Appeal.  He,  therefore,  deriTcd  bis  authority  in  this 
particular  ease  from  them,  and  not  from  the  court  before  whom  the  prisoner  was  tried ;  and,  on 
the  other  band,  his  general  authority  was  deriTed  from  a  diffeient  commissioner  from  that 
under  which  the  trial  took  place.— J.  E.  D.] 
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OXFOBD  CIRCUIT. 

Stapfosd  Summer  Assizes. 

(Before  Lord  Campbell^  C.J.) 

July  26,  1850. 

Doe  dem.  Bainbrioge  v.  Bainbriooe.  (a) 

Evidence  as  to  insanity — Medical  witness. 

On  an  issue  as  to  the  state  of  mind  of  a  testator,  a  medical  man,  con* 
versant  with  cases  of  insanity,  cannot  he  asked  his  opinion  as  to  the 
insanity  of  the  testator^  founded  upon  the  evidence  given  at  the  trial  in  his 
hearing, 

THIS  was  an  action  directed  by  the  Court  of  Chancery  to 
ascertain  the  mental  competency  of  a  testator  to  make  a  will. 

Towards  the  conchision  of  the  plaintifE^s  case.  Dr.  Monroe,  Dr. 
ConoUy,  and  Dr.  Forbes  Winslow,  were  severally  put  into  the 
witness-box,  to  give  evidence  on  the  question  of  insanity. 

Cockbum  {Solicitor-Qeneral),  on  the  part  of  the  lessor  of  the 
plaintiff,  who  asserted  the  incompetency  of  the  testator,  was  aboat 
to  ask  Dr.  Monroe  whether,  in  his  opinion,  from  the  facts  proved 
in  evidence,  the  testator  was  sane  or  insane. 

Lord  Campbell,  C.J.  interposed,  and  said,  the  witness  might 
give  general  scientific  evidence  on  the  causes  and  symptoms  of 
insanity,  but  he  must  not  express  an  opinion  as  the  result  of  the 
evidence  he  had  heard  with  reference  to  the  sanity  or  insanity  of 
the  testator,  his  lordship  saying  peremptorily  that  he  would  not 
allow  a  physician  to  be  substituted  for  a  jury. 

The  oolicitor-Oeyieral  hereupon  proposed  in  form  the  following 
question  to  the  first  witness.  Dr.  Monroe,  for  the  purpose,  if  it 
should  be  necessary,  of  having  its  propriety  determined  in  the 
court  above :  "  Having  heard  the  evidence  in  this  case,  are  you  of 
opinion  that  this  gentleman  was  or  was  not  of  sound  mind?'' 

Keatingy  Q.C.  objected  to  the  question. 

Lord  Campbell,  C.J.  said — ''I  have  not  the  sUghtest  hesi- 
tation in  overruling  it;"  but,  at  Mr.  Cockbum's  request,  he  took 
a  note  of  the  point. 

Dr.  Monroe  was  subsequently  proceeding  to  state,  on  cross- 
examination,  an  opinion  upon  the  facts  proved  in  the  cause,  when 

Lord  Campbell,  G.J.  again  interposed,  and  requested  the 
witness  not  to  express  any  opinion  upon  these  facts,  but  to  confine 
himself  to  general  scientific  principles. 

(a)  Reported  by  J.  E.  Davis,  Esq.,  Barrittir-at-Law. 
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The  jary  ultimately  returned  a  verdict  for  the  plaintiff. 
The   Solicitor-Genercd  (especially  retained),   Alexander,    Q»C., 
and  Oraify  for  the  lessor  of  the  plaintiff. 
Keating,  Q.C.,  Whitmore,  and  Pigott,  for  the  defendant. 

[The  ruling  of  Lord  Campbell  io  this  case  is  in  acoordaDce  with  the  answers  of  the  jadges 
to  the  questions  snhmitted  to  them  in  Btg,  r.  APNaughteu,  On  the  other  hand,  it  does  not 
interfere  with  the  soggestion  contained  in  the  answer  to  the  last  of  those  qaestions,  that  (as 
regards  criminal  cases)  "  where  the  facts  are  admitted  er  not  dispnted,  and  the  question 
bMomes  sobstantially  one  of  science  only,  it  may  be  convenient  to  allow  the  question  to  be  put 
in  that  general  form,  tliough  the  same  oannot  be  insisted  upon  as  a  matter  of  right." — ^J.  E.  D.] 


Doe  dem. 
Baindriogb 

V. 

Bainbrigge. 

1850. 

Intaniftf, 


OXFORD  CIRCUIT. 

Gloucbsteb  Sumhbb  Assizes. 

August  12  and  13,  1850. 

(Before  Mr.  Justice  Williaks.) 

Reg.  v.  Elizabeth  Bitbb. 

Reg.  V,  RicHABD  Hook,  (a) 

Murder  hy  starvation — Indictment — Practice — Finding  of  the  grand  jury^^ 
Liability  of  those  who  undertake  the  duty  of  supplying  an  infant  with  food 
and  clothing,  for  neglecting  to  perform  that  duty. 

If  upon  a  hill  for  murder  against  A,  B.  and  C,  D,,  the  grand  jury  returns 
"  a  true  bill  against  A.  B,for  murder,**  and  "  a  true  bill  against  C.  D,  for 
manslaughter,**  the  finding  is  good  as  against  A,  B,,  and  a  nullity  as 
respects  C,  D.,  and  afresh  indictment  for  manslaughter  should  he  preferred 
against  the  latter. 

Where  any  person  undertaking  the  duty  of  supplying  an  infant  with  proper 
food  and  clothing,  and  furnished  with  the  means  of  discharging  that  duty 
properly,  vnlfuUy  neglects  to  do  so,  with  an  intention  to  cause  the  death  of 
the  child,  or  to  do  it  some  grievous  injury,  and  the  child  dies  in  consequence 
of  such  neglect,  such  person  is  guilty  of  murder. 

Where  the  neglect  is  culpable  only,  and  not  malicious,  such  person  is  gtiilty  of 
manslaughter. 

Where  a  parent  supplies  sufficient  food  and  clothing  to  another,  for  the  purpose 
of  administering  to  his  child,  and  thai  other  person  wilfully  withholds  it 
from  the  child,  and  the  parent  is  conscious  that  it  is  so  untltheld,  and  does 
not  interfere,  and  the  child  dies  for  want  of  pivper  food  and  clothing,  the 
parent  is  guilty  of  manslaughter. 

THE  prisoners,  Richard   Hook  and    Elizabeth  Babb^  having 
been  committed  for  trial  on  a  charge  of  mnrder^  the  foUow- 

(a)  Reported  by  J.  E.  Davis,  E&q.,  Barrister-at-Law. 


468 


CBIMIKAL  LAW  CASES. 


«. 

£.  BUBB. 

Reg. 

v. 

R.  Hook. 

1860 

Murder-^ 

Practice — 
EddcHoe. 


ladictmeni 


ing  bill  for  that  crime  was  preferred  against  them  before  the 
grand  jury  :— 

GLOUCESTERSHIRE,  1     The     jurors,     Ac,     present     that 
to  wit.  J  Richard  Hook,  late  of,  &c.,  laboorer, 

and  Elizabeth  Bubb,  late  of,  &o.,  widow,  &c.,  on  the  Ist  day  of 
June,  A.D.  1849,  and  on  divers  other  days  and  times  between  that 
day  and  the  24th  day  of  May,  a.d.  1850,  at,  &c.,  in  and  upon  one 
Maria  Hook,  an  infant  of  tender  age,  to  wit,  of  the  age  of  four 
years,  in  the  peace  of  Gk>d  and  our  said  Lady  the  Queen,  then 
and  there  being,  feloniously,  wilfully,  and  of  their  malice  afore- 
thought, did  make  divers  assaults.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  the  said  Maria 
Hook  was  a  daughter  of  the  said  Richard  Hook,  and  during  the 
time  aforesaid  was  residing  and  living  with  the  said  Richard  Hook 
and  Elizabeth  Bubb,  and  was  under  their  care  and  control,  and 
unable  to  provide  for  or  take  care  of  herself,  and  that  during  the 
time  aforesaid  it  became  and  was  the  duty  of  the  said  Richard 
Hook  and  Elizabeth  Bubb  to  procure  and  provide  for  and  give 
and  administer  to  the  said  Maria  Hook  sufficient  food,  meat,  and 
drink,  fit  and  necessary  for  the  support,  sustenance  and  nourish- 
ment of  the  body  of  the  said  Maria  Hook,  and  that  during  all  the 
time  aforesaid  it  became  and  was  the  duty  of  the  said  Richard 
Hook  and  Elizabeth  Bubb  to  provide  and  procure  for  the  said 
Maria  Hook  proper  and  sufficient  clothing,  and  to  preserve  and 
protect  the  said  Maria  Hook  from  the  cold  and  inclemency  of  the 
weather.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  Richard  Hook  and  Elizabeth  Bubb, 
not  having  the  fear  of  God  before  their  eyes,  but  being  moved 
and  seduced  by  the  instigation  of  the  devil,  and  contriving  felo- 
niously, wilfully,  and  of  their  malice  aforethought,  to  starve,  kill, 
and  murder  the  said  Maria  Hook  on  the  said  1st  day  of  June, 
A.D.  1849,  and  from  thence  till  the  24th  day  of  May,  a.d.  1850, 
at,  &c.,  feloniously,  wilfully,  and  of  their  malice  aforethought,  did 
refuse,  neglect,  and  omit  to  give  and  administer  to  the  said  Maria 
Hook  sufficient  food,  meat,  and  drink,  fit  and  necessary  for  the 
support,  sustenance,  and  nourishment  of  the  body  of  the  said 
Maria  Hook,  and  during  all  the  time  aforesaid,  at,  &c.,  felo- 
niously, wilfully,  and  of  their  malice  aforethought,  did  refuse  to 
permit  and  suiter  the  said  Maria  Hook  to  have  sufficient  food, 
meat,  and  drink,  necessary  for  the  support,  sustenance,  and 
nourishment  of  the  body  of  the  said  Maria  Hook,  and  during  all 
the  time  aforesaid,  at,  &c.,  feloniously,  wilfully,  and  of  their 
malice  aforethought,  did  omit,  refuse,  and  neglect  to  provide  and 
procure  for  the  said  Maria  Hook  proper  and  sufficient  clothing, 
and  did,  during  the  time  aforesaid,  at,  &c.,  feloniously,  wilfully, 
and  of  their  malice  aforethought,  expose  the  said  Maria  Hook  to 
the  cold  and  inclemency  of  the  weather  without  sufficient  and 
proper  clothing  and  covering :  by  means  of  which  said  refusal, 
neglect,  and  omission  of  the  said  Richard  Hook  and  Elizabeth 
Biu>b|  to  give  and  administer  to  the  said  Maria  Hook  sufficient 
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iood,  meat^  and  drinkj  fit  and  neceBsary  for  the  support,  saste-        Bbo. 
nance^  and  noorishment  of  the  bodj  of  the  said  Maria  Hook  as     ^  ^^^ 
aforesaid^  and  also  by  means  of  the  refusal  of  the  said  Richard       'beo. 
Hook  and  Elizabeth  Bubb  to  permit  and  sufEer  the  said  Maria  v. 

Hook  to  have  sufficient  food,  meat,  and  drink  necessary  for  the     R«  Hook. 
support,  sustenance  and  nourishment  of  the  body  of  the    said        I85i. 
Maria  Hook  as  aforesaid,  and  also  by  means  of  the  said  Bichard     Murder-- 
Hook  and  Elizabeth  Babb  omitting,  neglecting,  and  refusing  to   indidmau-^ 
provide  and  procure  for  the  said  Maria  Hook  proper  and  sufficient     ^'^ff^J^ 
clothing  as  aforesaid,  and  exposing  the  said  Maria  Hook  to  the        ^'^^'mm. 
cold  and  inclemency  of  the  weather  without  sufficient  and  proper 
clothing  and  covering  as  aforesaid,  the  said  Maria  Hook,  during 
all  the  time  aforesaid,  at  the  parish  aforesaid,  in  the  county  afore- 
said, did  pine  and  languish  and  became  and  was  mortally  sick, 
weak,  diseased,  and  distempered  in  her  body,  of  which  said  mortal 
sickness,  weakness,  disease,  and  distemper,  aforesaid,  caused  and 
occasioned  as  aforesaid,  the  said  Maria  Hook,  on  the  said  24th  day 
of  May,  A.D.  1850  aforesaid,  at,  &c.,  died.     And  so  the  jurors 
aforesaid^  upon  their  oath  aforesaid,  do  say  that  the  said  Bichard 
Hook  and  Elizabeth  Bubb,  her,  the  said  Maria  Hook,  in  manner 
and  form  aforesaid,  feloniously,  wilfully,  and  of  their  malice  afore- 
thought, did  kill  and  murder,  against  the  peace,  &c. 

The  grand  jury  returned  the  above  ^^  a  true  bill  against  Elizabeth 
Bubb  for  murder,'^  and  "  not  a  true  bill  against  Bichard  Hook 
for  murder,''  but  ^'  a  true  bill  against  Bicbard  Hook  for  man- 
slaughter/' 

A  separate  bill  for  manslaughter  was  afterwards  preferred  and 
foimd  against  Bichard  Hook,  charging  him  with  killing  and  slaying 
Maria  Hook,  under  the  same  circumstances,  the  indictment  alleging 
the  same  facts  in  the  same  terms  as  above,  omitting,  of  course,  the 
name  of  Elizabeth  Bubb,  and  the  technical  allegations  of  malice,  &c. 

Upon  the  prisoners  being  arraigned,  the  finding  of  the  grand 
jurvon  the  first  bill  occasioned  some  discussion  as  to  its  sufficiency, 
and  as  the  prisoner  was  not  defended  by  counsel,  Mr*.  Justice 
Williams  consulted  Lord  Campbell,  C.J.,  sitting  at  Nisi  Prius, 
and  Mr  Greaves,  Q.C.  (who  was  associated  with  them  in  the 
commission.)  They  inclined  to  the  opinion  that  the  finding  upon 
the  joint  bill  was  good  as  respected  Bubb,  but  bad  as  respected 
Hook.  Mr.  Justice  Williams,  however,  directed  the  counsel  for 
the  prosecution  to  consider  the  point.  They  referred  to  the  fol- 
lowing passage  in  cutty's  Criminal  Law : — "  Though  the  indictment 
may  charge  one  with  murder,  and  the  other  with  manslaughter 
only,  yet  if  both  are  accused  in  the  higher  degree,  the  grand 
inquests  should  return  their  finding  against  one  for  the  capital, 
and  the  other  for  the  inferior,  offence ;  but  in  such  case  the  bill 
will  be  good  against  the  former^  and  nugatory  as  against  the 
latter."(6) 

(b)  8  Chita's  Oriminal  Law,  p.  788,  oiting  8  Bolat  806  (a  miBprint  for  206.)    Tha  foUowiog 
ia  tka  Maa  refsnad  to  in  Bnlatroda: 
The  Kimg  Offokui  Sir  MtUtUw  Carff^  jmior,  tmd  Fm^kumdo  Cciry.^npon  ao  indietmaiit 
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His  LoEDSHiP  then  decided  to  try  Bnbb  only  upon  the  joint 
indictment^  to  treat  it  as  a  nullity  as  respected  Hook  ;  and  to  try 
him  upon  the  separate  indictment  for  manslaughter. 

The  trial  of  the  prisoner  Elizabeth  Bubb  then  proceeded.  It 
appeared  in  evidence  that  she  was  a  widow  with  two  children,  and 
was  the  sister  of  Hook's  wife,  who  died  about  two  years  before  the 
trial,  leaving  three  children,  of  whom  the  deceased  infant  Maria, 
was  the  youngest.  Upon  the  death  of  Hook's  wife,  the  prisoner 
and  her  children  went  to  live  with  him,  and  she  became  the 
manager  of  his  household.  He  was  accustomed  to  be  absent  from 
home  at  work,  except  from  Saturday  night  until  Monday  morning, 
but  he  always  provided  ample  food  for  the  whole  family.  Down 
to  the  time  Bubb  undertook  their  management.  Hook's  children 
were  healthy,  but  she  systematically  neglected  them,  especially 
the  youngest,  and  notwithstanding  the  remonstrances  of  her  neigh- 
bours, persisting  in  withholding  sufficient  food  and  clothing,  for 
want  of  which  the  child  gradually  wasted  away  and  died  of  actual 
starvation  on  the  24th  of  May,  1850. 

Williams,  J.,  in  summing  up,  thus  laid  down  the  law  on  the 
subject  to  the  jury  : — I  think  it  right  to  tell  you  as  plainly  as  I 
can  the  law  on  the  subject  of  this  indictment,  in  order  that  you 
may  know  how  to  apply  the  facts  to  the  law  which  I  lay  down. 
The  indictment  alleges,  first,  a  duty  on  the  part  of  the  prisoner  at 
the  bar  to  supply  the  necessaries  of  life  to  the  child  whose  death 
is  the  subject  of  the  indictment.  It  alleges,  secondly,  a  malicious 
neglect  or  omission  to  perform  that  duty ;  and  it  alleges,  thirdly, 
that  that  omission  or  neglect  resulted  in  the  death  of  the  child. 
If  these  three  propositions  are  made  out  to  your  satis&ction,  it  will 
be  your  painful  duty  to  find  that  the  whole  charge  against  the 
prisoner  is  substantiated,  and  you  will  say  that  she  is   guilty. 


of  murder  against  two.  By  the  grand  jury,  bUla  vera  found  as  to  one  of  them,  and  man- 
slangbter  as  to  the  other,  how  to  proceed. 

CoKB,  Chief  Jostioe. — This  is  possible  so  to  be,  and  it  may  be  good ;  for  the  one  may  have 
malice,  and  the  other  not ;  he  may  oome  in  by  chance,  and  so  kill  the  other,  aa  it  is  in 
Plowden*s  Commentaries.  And  so  was  the  troth  of  this  case,  being  that  Ferdinando  Caiy  and 
Oseband  were  in  the  field  fighting  npon  a  qnarrd.  Sir  Matthew  Gary,  casoally  riding  by,  and 
seeing  them  in  fight,  and  his  kinsman  one  of  them,  rides  in,  draws  his  sword,  thrnsts  Oaeband 
through,  and  killed  him.  In  this  case,  this  is  dearly  bat  manslaughter  in  him,  and  mnrder 
in  the  other,  so  is  the  Commentaries  and  MackaUjf^e  ctue,  9  pars.  65. 

The  whole  court  agreed  with  him  herein. 

Exceptions  were  then  moved  to  the  indictment,  the  same  bong  ^piod  filoiiioe,  peraueU,  and 
doth  not  say  ad  tune  et  ibidem. 

CoKB. — If  so,  then  not  good. 

It  was  then  farther  urged  that  there  was  neither  place  nor  time  showed,  quumdo  petaumL 
But  as  to  this  it  was  said,  that  there  were  two  ad  tnnot  and  two  ihideme. 

This  held  to  be  good  by  the  whole  court,  hiOa  vera,  as  to  Ferdinando  Gaiy. 

DoDDKBiDOB,  Justioe.— Hs  is  to  answer  to  the  in^ctment,  which  is  of  murder. 

CouE. — The  best  way  is  to  have  a  new  indictment,  for  that  this  is  not  good,  a  new  iiidiot> 
ment  against  Sir  Matthew  Cary,  and  this  to  be  for  manslaughter;  for  this  findiiog  of  the  juiy 
cannot  be  so  indorsed  npon  this  indictment,  the  best  way  to  have  several  indictments  againat 
them,  and  not  one. 

DoDDBBiDOB.— In  ouc  indictment  this  may  be  specially  so  set  down,  and  well  enough. 

Coke,  and  the  rest  of  the  judges. — ^Tou  cannot  proceed  against  him  by  indictmait  upon  tiu8 
indorsement,  but  upon  a  new  indictment  And  so  by  the  rule  of  the  oourtf  a  new  inufltaail 
was  to  be  drawn  against  Sir  Matthew  Caiy,  who  by  the  rule  of  the  ooart  was  bailed. 
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Now^  firstj  with  respect  to  the  proposition  that  it  was  the  duty  of       Bm. 
the  prisoner  to  provide  food  and  raiment  necessary  to  sustain  the         ^' 
life  of  the  child.     It  is  quite  clear  that  the  circumstance  of  the        rbq. 
prisoner  at  the  bar  being  in  the  position  of  an  aunt  of  the  deceased  o. 

child,  or  being  resident  in  the  same  house  with  the  child,  was  not      B.  Hook. 
sufficient  to  cast  upon  her  the  duty  of  providing  sufficient  food  and        issi. 
raiment  for  it.     But   if   the    prisoner   undertook  the   charge  of     ^  "der— 
attending  to  the  child,  and  of  taking  that  care  of  it  which  its  tender   indhtmmt^ 
age  required,  a  duty  then  arose  to  perform  those  offices  properly ;     iVooifc^— 
and  if  the  prisoner,  being  in  the  capacity,  as  it  were,  of  servant  or     ^"'•*"<»- 
nurse,  and  having  the  charge  of  attending  and  taking  care  of  the 
child,  was  furnished  with  the  means  of  doing  so  properly,  then  the 
duty  arose  which  is  charged  in  this  indictment,  of  giving  it  suffi- 
cient food  and  raiment,  and  if  the  prisoner  neglected  to  perform 
that  duty,  beyond  all  question  she  is  criminally  responsible.     It 
remains  for  me  to  explam  to  what  extent  she  is  responsible.      If 
the  omission  or  neglect  to  perform  the  duty  was  malicious,  then 
the  indictment  would  be  supported,  and  the  crime  of  murderwonld 
be  made  out  against  the  prisoner;  but  if  the  omission  or  neglect 
were  simply  culpable,  but  not  arising  from  a  malicious  motive  on 
the  part  of  the  prisoner,  then,  though  it  would  be  your  duty  to 
find  her  guilty,  it  should  be  of  manslaughter  only.     And  here  it 
becomes  necessary  to  explain  what  is  meant  by  the  expression 
malicious,  which  is  thus  used.     If  the  omission  to  sapply  necessary  Williams,  J., 
food  or  raiment  was  accompanied  with  an  intention  to  cause  the  ^o  the  jury, 
death  of  the  child,  or  to  cause  some  serioas  bodily  injury  to  it,  then 
it  would  be  malicious  in  the  sense  imputed  by  this  indictment,  and 
in  a  case  of  this  kind  it  is  difficult,  if  not  impossible,  to  understand 
how  a  person  who  contemplated  doing  serious  bodily  injury  to  the 
child  by  the  deprivation  of  food,  could  have  meditated  anything 
else  than  causing  its  death.     You  will  therefore  probably  con- 
sider that  the  question  resolves  itself  into  this — ^Did  the  prisoner 
contemplate,  by  the  course  she  pursued,  the  death  of  the  child  f 
If  she  did,  and  death  was  caused  by  the  course  she  pursued,  then 
she  is  guilty  of  murder.     But  if  you  are  not  satisfied  that  she  con- 
templated the  death  of  the  child,  then,  although  guilty   of   a 
culpable  neglect  of  duty,  it  would  amount  only  to  the  crime  of 
manslaughter.     If,  on  the  other  hand,  you  should  think  either  that 
she  did  not  undertake  the  duty  of  supplying  the  child  with  proper 
food  and  raiment,  or  that  she  did  not  culpably  neglect  that  duty, 
then  you  will  acquit  her  altogether. 

The  jury  returned  a  verdict  of  gvdlty  of  an  aggravated  ma/iP' 
slaughter,  and  the  prisoner  was  sentenced  to  be  transported  for 
life. 

The  prisoner  Hook  was  tried  the  next  day  upon  the  other  indict- 
ment for  the  manslaughter  of  the  same  chUd. 

It  appeared,  however,  in  evidence,  upon  his  trial,  that  he  had 
always  provided  sufficient  food  and  clothing  for  all  his  household ; 
that  when  he  was  at  home,  Bubb  treated  the  children  better  than 
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on  other  occasions;  and  that  he  himself  had  uniformly  behared 
kindly  to  them^  and  especially  to  the  deceased. 

Williams^  J.,  in  samming  up  the  evidence  to  the  jnry^  said : — 
This  case  differs  from  the  last  in  this  very  essential  particular^ 
that  here  there  is  a  duty  directly  cast  upon  the  prisoner  to  provide 
sufficient  food  and  dotning  for  the  child^  if  he  has  sufficient  means 
for  doing  so^  and^  inasmuch  as  it  is  plainly  proved  that  the  prisoner 
had  such  means^  there  can  be  no  doubt  but  that  the  law  and  the 
common  feelings  of  mankind  threw  upon  him  the  duty  of  pre- 
serving the  child's  life,  by  providing  it  with  proper  food  and 
clothing.  But  the  peculiarity  of  the  case  is  this,  that  inasmuch 
as  we  must  take  it  for  granted  that  Elizabeth  Bubb  was  guilty, 
she  could  not  have  been  so  unless  the  prisoner  had  provided  her 
with  sufficient  means  for  feeding  and  clothing  the  child,  and  it 
must  be  taken  as  an  admitted  fact  in  this  case,  that  the  prisoner 
did  take  such  steps  as,  but  for  Bubb's  misconduct,  would  have 
preserved  the  child's  life.  Then  the  question  is,  how  is  the  charge 
shaped  against  the  prisoner  at  the  barT  If  Bubb  neglected  her 
duty,  by  depriving  the  child  of  food  for  any  purpose,  and  the 
prisoner  was  conscious  of  it,  and,  nevertheless,  chose  to  let  her 
persevere  in  that  course,  he  thus  became  himself  an  instrument, 
as  it  were,  of  depriving  the  child  of  sufficient  food  and  clothing, 
and  he  would  be  guilty  upon  this  indictment.  If^  therefore,  you 
think  he  was  conscious  that  Elisabeth  Bubb  deprived  the  child  of 
food  and  clothing  to  such  an  extent  as  to  render  it  dangerous 
to  the  child's  life,  and  being  so  conscious,  instead  of  preventing 
her  from  continuing  in  this  course,  he  allowed  her  to  do  so,  and 
was  culpably  negligent  of  the  obvious  duty  cast  upon  him,  then  he 
is  guilty  of  the  offence  charged,  because  then,  substantially,  he 
would  have  neglected  to  provide  the  cluld  with  proper  food  and 
clothing.  The  jury  acqvdtted  the  prisoner. 

HvddUsion  and  Powell^  for  the  prosecution. 

Pigott  was  assigned  by  the  court,  at  the  trial,  as  counsel  for  Bubb. 
Hook  was  undefended. 


APPENDIX 


PRECEDENTS. 


No.  I. 

Indictment  for  htqnng  a  Lunatic  Asylum  without  a  Licence,  under  8  ^*  9 

Vict.  c.  100. 

CENTBAL  Oriminal  Court,)       The  jurors  for  our  Soyereign  Lady 
to  wit.  )  the  Queen  upon  their  oath  present,  that 

P.  P.,  late  of  the  parish  of  Heston,  in  the  oounty  of  Middlesex,  labourer, 
heretofore  and  after  the  passing  of  a  certain  Act  of  Parliament,  made  and 
passed  in  the  ninth  year  of  the  reign  of  our  Soyereign  Lady  the  now 
Queen,  intituled  '*  An  Act  for  the  Begulation  of  the  Care  and  Treatment 
of  Lunatics,"  to  wit,  on  the  28th  day  of  June,  in  the  year  of  our  Lord 
1849,  to  wit,  in  the  parish  aforesaid,  in  the  county  of  Middlesex,  and 
within  the  jurisdiction  of  the  said  court,  did  unlawfully,  knowingly,  wil- 
fully and  corruptly,  and  against  the  form  of  the  statute  in  such  case  made 
and  proyided,  receiye  at  one  and  the  same  time,  into  a  certain  house 
situate  in  the  parish  aforesaid,  in  the  county  aforesaid,  and  within  the 
jurisdiction  of  the  said  court,  two  persons  of  unsound  mind,  to  wit, 
£.  W.  and  M.  G.,  each  of  such  last-mentioned  persons  then  and  there 
being  of  unsound  mind,  the  said  house  then  and  there  not  being  an 
asylum  or  an  hospital  duly  registered  under  the  said  Act  of  Parliament, 
or  a  house  for  the  time  being  duly  licensed  under  the  said  act  or  any  of 
the  acts  thereby  repealed,  according  to  the  form  of  the  statute  in  such 
case  made  and  proyided,  and  against  the  peace  of  our  said  Lady  the 
Queen,  her  crown  and  dignity,  &c. 

Second  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  Scoond  oonnt. 
further  present,  that  the  said  P.  P.,  heretofore  and  after  the  passing  of  the 
said  first-mentioned  act  of  Parliament,  to  wit,  on  the  28th  day  of  June, 
in  the  year  of  our  Lord  1849,  to  wit,  in  the  parish  aforesaid,  in  the 
county  of  Middlesex  aforesaid,  and  within  the  jurisdiction  of  the  said 
court,  did  unlawfully,  knowingly,  wilfully  and  corruptly,  and  against  the 
form  of  the  statute  in  such  case  made  and  provided,  receiye  at  one  and 
the  same  time  into  a  certain  house  situate  within  the  jurisdiction  of  the 
said  coui-t,  two  persons,  to  wit,  £.  W.  and  M.  G.,  each  of  such  last-men- 
tioned persons  then  and  there  being  of  unsound  mind,  the  said  last- 
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FreetdeaU.     mentioned  house  then  and  there  not  being  a  house  duly  licensed  under 
^j — :         the  said   fini-mentioned  act  of  Parliament,  or  any  of  the  acts  thereby 
iBdicUMot  for   I'^p^^f  ^or  ^^®  reception  of  lunatics,  and  not  being  a  lunatic  asylum 
Uepinc  %  which,  at  the  time  of  the  passing  of  the  said  first-mentioned  act  of  Par- 

loiuuieatjlam   liament,  had  been  erected  or  established  under  an  act  passed  in  the  forty- 
witbont  a         eighth  year  of  the  leign  of  his  late  Majesty  King  George  the   Third, 
^^'^'^^'  intituled  ''  An  Act  for  the  better  Care  and  Mahitenanoe  of  Lunatics,  being 

Paupers  or  Grimjiials  in  England,"  or  which  had  been  erected  or  esta- 
blished under,  or  which  had  been  made  subject  or  liable  to  any  of  the 
provisions  of  an  act  passed  in  the  ninth  year  of  the  reign  of  his  late 
Majesty  King  Qeoige  the  Fourth,  intituled  "  An  Act  to  Amend  the  Laws 
for  the  Erection  and  Begulation  of  County  Lunatic  Asylums,  and  more  ef- 
fectually to  provide  for  the  Care  and  Maintenance  of  Pauper  and  Criminal 
Lunatics  in  England,"  or  which  had  been  erected  or  established  under  the 
proyisions  of  any  act  for  the 'erection  or  regulation  of  county  or  borough 
lunatic  asylums,  and  not  being  any  hospital,  or  part  of  an  hospital,  or 
other  house  or  institution  (not  being  an  asylum)  wherein  certain  lunatics 
were  received  and  supported  wholly  or  partly  by  voluntary  contributions, 
or  by  any  charitable  bequest  or  gift,  or  by  applying  the  excess  of  pay- 
ments of  some  patients  for  or  towards  the  support,  provision  or  benefit  of 
other  patients,  registered  under  the  said  fint-mentioned  act  of  Parlia- 
ment, contrary  to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 
Third  oonnt  Third  Count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 

further  present,  that  the  said  P.  F.,  heretofore  and  after  the  passing  of  a 
certain  act  of  Parliament,  made  and  passed  in  the  ninth  year  of  the  reign 
of  our  Sovereign  Lady  the  now  Queen,  intituled  ''An  Act  for  the  Begu- 
lation of  the  Care  and  Treatment  of  Lunatics,"  to  wit,  on  the  28th  day  of 
June,  in  the  year  of  our  Lord  1849,  to  wit,  in  the  parish  aforesaid  in 
the  county  of  Middlesex  aforesaid,  and  within  the  jurisdiction  of  the  said 
court,  did  unlawfully,  knowingly,  wilfully  and  corruptly,  and  against  the 
form  of  the  statute  in  such  case  made  and  provided,  receive  two  lunatics, 
to  wit,  one  E.  W,  and  one  M.  G.,  each  of  the  said  last-mentioned  persons 
then  and  there  being  a  lunatic,  into  a  certain  house  situate  in  the  county 
of  Middlesex,  and  within  the  jurisdiction  of  the  said  court,  the  same 
house  then  and  there  not  being  an  asylum  within  the  meaning  of  the  said 
act  of  Parliament,  so  made  and  passed  in  the  ninth  year  of  the  reign  of 
our  said  Lady  the  Queen,  intituled  "  An  Act  for  the  Begulation  of  the 
Care  and  Treatment  of  Lunatics,"  or  an  hospital  registered  under  the  said 
last-mentioned  act,  or  a  house  duly  licensed  under  the  said  last-mentioned 
act,  or  one  of  the  acts  thereby  repealed,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of  our  said 
Lady  the  Queen,  her  crown  and  dignity. 
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No.  IL 

Ifulicttnent  fo7'  obtaining  Money  by  faUely  pretending  tfiat  the  Defendant  was 
the  Secretary  to  a  Scciety  called  "  The  Animals  Friend  Society,'*  and  duly 
autliorized  to  collect  Subscriptions  on  its  behalf. 

CENTRAL  Criminal  Ooart,)         The  jarors  for  our  Lady  the  Queen 
to  wit.  )  upon  their  oath  present,  that  J.  P.  H.^ 

late  of  the  parish  of  Saint  Marylebone,  in  the  county  of  Middlesex,  and 
within  the  jurisdiction  of  the  Central  Criminal  Court,  labourer,  H.  B., 
late  of  the  same  place,  labourer,  and  T.  B.,  late  of  the  same  place, 
labourer,  being  evil  disposed  persons,  and  wickedly  and  fraudulently 
devising  and  intending  to  deceive,  cheat,  and  defraud  one  W.  J.  on  the 
18th  day  of  April,  in  the  year  of  our  Lord  1849,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  Central 
Criminal  Court,  did  apply  to  the  said  W.  J.  for  a  certain  sum  of  money 
as  a  subscription  for  and  in  aid  of  a  society  then  alleged  to  have  been 
established  for  the  purpose  of  protecting  animals  from  cruelty,  under  the 
name  of  the  "  Animals  Friend  Society ; "  and  the  said  J.  P.  H.,  H.  B. 
and  T.  B.,  did  then  and  there  unlawfully,  knowingly  and  designedly 
falsely  pretend  to  the  said  W.  J.  that  the  said  society  then  existed  under 
the  patronage  of  divers  noblemen,  gentlemen,  clergymen  and  distin- 
guished respectable  persons;  that  such  society  was  then  under  the 
management  of  a  committee  of  gentlemen,  that  he  the  said  J.  P.  H. 
then  was  the  secretary  of  such  society,  and  was  then  authorized  to 
receive  contributions  of  money  for  and  in  aid  of  the  said  society.  By 
means  of  which  said  false  pretences  they  the  said  J.  P.  H.,  H.  B.  and 
T.  B.  did  then  and  there  unlawfully,  knowingly  and  designedly  fraudu- 
lently obtain  of  and  from  the  said  W.  J.  one  piece  of  the  current  gold 
coin  of  this  realm  called  a  half-sovereign,  one  piece  of  the  current 
silver  coin  of  this  realm  called  a  crown,  one  piece  of  the  current  sHver 
coin  of  this  realm  called  a  half-crown,  two  pieces  of  the  current  silver 
coin  of  this  realm  called  shillings,  one  piece  of  the  current  silver  coin  of 
this  realm  called  a  sixpence,  and  divers,  to  wit,  ten  other  pieces  of  the 
cuiTent  coin  of  this  realm,  amounting  in  value  to  a  large  sum,  to  wit, 
the  sum  of  ten  shillings,  the  denomination  of  which  said  last-mentioned 
pieces  of  coin  respectively  is  to  the  jurors  aforesaid  unknown,  of  the 
moneys  of  the  said  W.  J.,  with  intent  then  and  there  to  cheat  and 
defraud  the  said  W.  J.  of  the  said  several  moneys  and  pieces  of  coin 
respectively,  whereas  in  ti*uth  and  in  fact  the  said  pretended  society 
then  had  no  existence  whatsoever,  but  was  pretended  to  exist  in  manner 
aforesaid  by  the  said  J.  P.  H.,  H.  B.  and  T.  B.  for  the  purposes  of  fraud 
and  deceit,  and  for  no  other  purpose  whatsoever.  All  and  every  of 
which  said  false  pretences  in  this  count  mentioned  they  the  said  J.  P.  H., 
H.  B.  and  T.  B.  at  the  time  they  so  pretended  as  aforesaid  well  knew  to 
be  false,  to  the  great  injury  and  deception  of  the  said  W.  J.,  to  the 
evil  and  pernicious  example  of  all  other  persons  in  the  like  case  offending, 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Second  Count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  Second  count, 
further  present,  that  the  said   J.  P.  H.,  H.  B.  and  T.  B.,  beiqg  such 
evil  disposed  persons  as  aforesaid,  and  devising  and  intending  to  deceive. 
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PrteedmdB,    cheat  and  defraud  one  W.  B.  on  tHe  said  18th  day  of  April,  in  the  year 
^~         of  our  Lord  1849,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and 
lodietment  for   ^^^^  ^^®  jmisdiction  of  the  said  Central  Criminal  Court,  did  make 
obuiniDg  applicaton  to  Emma,  wife  of  the  said  W.  6.,  for  a  certain  sum  of  money 

mooej  bj  falae  as  a  contribution  for  and  in  aid  of  a  society  then  alleged  to  hare  been 
pntaooea.  established  for  the  purpose  of  protecting  animals  from  cruelty,  under  the 
name  of  the  "  Animals  Friend  Society ;  '*  and  the  said  J.  P.  H.,  H.  B. 
and  T.  B.,  did  then  and  there  unlawfully,  knowingly  and  designedly 
falsely  pretend  to  the  said  E.  6.  that  the  said  society  then  existed  under 
the  patronage  of  divers  noblemen,  gentlemen,  clerg3rmen  and  distin- 
guished and  respectable  persons,  and  that  such  society  then  was  under 
tiie  management  of  a  committee  of  gentlemen,  and  that  he  the  said 
H.  B.  was  then  authorized  to  receive  contributions  of  money  for  and  in 
aid  of  the  said  society.  By  means  of  which  said  false  pretences  in  this 
count  mentioned,  they  the  said  J.  P.  H.,  H.  B.  and  T.  B.,  did  then  and 
there  unlawfully,  knowingly  and  designedly  fraudulently  obtain  of  and 
from  the  said  E.  B.  one  piece  of  the  current  silver  coin  of  this  realm 
called  a  crown,  one  piece  of  the  current  silver  coin  of  this  realm  called  a 
half-crown,  two  pieces  of  the  current  silver  coin  of  this  realm  called 
shillings,  two  pieces  of  the  current  silver  coin  of  this  realm  called 
sixpences,  and  divers,  to  wit,  five  other  pieces  of  the  current  coin  of 
this  realm,  amoxmting  in  value  to  a  large  sum,  to  wit,  the  sum  of  five 
shillings,  of  the  moneys  of  the  said  W.  B„  with  intent  to  cheat  and 
defraud  the  said  W.  B.  of  the  said  several  moneys  and  pieces  of  coin  in 
this  count  mentioned ;  whereas  in  truth  and  in  fact  the  siud  pretended 
society  in  this  count  mentioned  then  had  no  existence  whatsoever,  but 
was  by  the  said  J.  P.  H.,  H.  B.,  and  T.  B.,  pretended  to  exist  in  manner 
aforesaid,  for  the  purposes  of  fraud  and  deceit,  and  for  no  other  purpose 
whatsoever,  aU  and  every  of  which  said  false  pretences  in  this  count 
mentioned  they  the  said  J.  P.  H.,  H.  B.  and  T.  6.,  at  the  time  they  so 
falsely  pretended  as  in  this  count  aforesaid,  well  knew  to  be  false,  to  the 
great  injury  and  deception  of  the  said  W.  B.,  to  the  evil  and  peniicious 
example  of  all  other  persons  in  the  like  case  offending,  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  said  Lady  the  Queen,  her  crown  and  dignity. 
Third  oonni.  Third  Count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 

further  present,  that  the  said  J.  P.  H.,  H.  B.  and  T.  B.,  and  divers 
evil  disposed  persons,  whose  names  to  the  jurors  aforesaid,  are  as  yet 
unknown,  afterwards,  to  wit,  on  the  1st  day  of  January,  a.d.  1849,  at  the 
parish  aforesaid,  la  the  county  aforesaid,  and  within  the  jurisdiction  of 
the  said  Central  Criminal  Court,  xmlawfully  and  wickedly  did  conspire, 
combine,  confederate  and  agree  together  unlawfully  and  falsely  to  pre- 
tend, give  out,  represent  and  cause  it  falsely  to  appear  that  a  certain 
society  for  the  protection  of  animals  from  cruelty  then  existed  under  the 
patronage  of  divers  distingmshed  and  respectable  persons,  and  by  divers 
false  pretences,  misrepresentations,  and  artful,  subtle  and  fraudulent 
means  and  devices,  to  induce  and  persuade  divers  of  Her  Majesty's 
humane  and  benevolent  liege  subjects,  to  deposit  in  the  hands  of  them 
the  said  J.  P.  H.,  H.  B.  and  T.  6.,  divers  of  the  moneys  of  the  said  liege 
subjects,  as  contributions  in  aid  of  and  for  the  support  of  such  pretended 
society,  and  unlawfully,  unjustly,  deceitfully,  fraudulently  and  in  violation 
of  the  trust  upon  which  such  moneys  should  be  deposited,  to  convert  the 
said  moneys  to  the  use,  ends  and  purposes  of  the  said  J.  P.  H.,  H.  B. 
and  T.  B.,  and  so  to  cheat  and  defraud  the  said  liege  subjects  of  our 
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Lady  the  Queen  of  their  said  xnoneTs,  in  contempt  of  our  said  Lady  the     Preeedenu, 
Queen  and  her  laws,  to  the  evil  and  pernicious  example  of  all  other       ^ — r 
persons  in  the  like  case  offending,  and  against  the  peace  of  our  said  Lady  indictment  for 
the  Queen,  her  crown  and  dignity.  obuining 

monej  by  false 
pretences. 


No.  ni 

Itidictment  under  the  b  ^  ^  Vict,  c.  51,  «.  2,  for  shooting  at  the  Qu^en  wWt 

intent  to  injure  her. 

CENTBAL  Criminal  Court,  )      The  jurors  of  our  Lady   the   Queen  First  count, 
to  wit.  )  upon  their  oath  present,  that  William 

Hamilton,  late  of  the  parish  of  St.  Mai-tin-in-the-Fields,  in  the  city  of 
Westminster,  labourer,  on  the  19th  of  May,  in  the  year  of  our  Lord  1849, 
at  the  parish  aforesaid,  in  the  said  city  of  Westminster,  and  within  the 
jurisdiction  of  the  said  court,  a  certain  pistol  then  and  there  containing  a 
certain  explosive  material,  to  wit,  gunpowder,  which  he  the  said  W.  H.  in 
his  right  hand  then  and  there  had  and  held,  unlawfully,  wilfully, 
knowingly  and  maliciously  did  discharge  at  the  person  of  our  Lady  the 
Queen,  with  intent  thereby  then  and  there  to  injure  the  person  of  our  said 
Lady  the  Queen,  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown 
and  dignity. 

Second  Count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  Seoondcoant. 
do  further  present,  that  the  said  W.  H.,  on  the  day  and  year  aforesaid, 
at  the  parish  aforesaid,  in  the  city  aforesaid,  and  within  the  jurisdiction 
of  the  said  court,  a  certain  pistol  then  and  therein  containing  a  certain 
explosive  material,  to  wit,  gunpowder,  which  said  last-mentioned  pistol 
he  the  said  W.  H.  in  his  right  hand  then  and  there  had  and  held, 
unlawfully,  wilfully,  knowingly  and  maliciously  did  discharge  near  to  the 
person  of  our  said  Lady  the  Queen,  with  intent  thereby  then  and  there  to 
injure  the  person  of  our  said  Lady  the  Queen,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of  our  said 
Lady  the  Queen,  her  crown  and  dignity. 

mrd  Count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  Third  count, 
further  present,  that  the  said  W.  H.,  on  the  day  and  year  aforesaid, 
at  the  parish  aforesaid,  in  the  city  aforesaid,  and  within  the  jurisdiction 
of  the  said  court,  a  certain  pistol  then  and  there  containing  a  certain 
explosive  material,  to  wit,  gunpowder,  which  said  last-mentioned  pistol 
he  the  said  W.  H..  in  his  right  hand  then  and  there  had  and  held, 
unlawfully,  wilfully,  knowingly  and  maliciously  did  discharge  at  the 
person  of  our  said  Lady  the  Queen,  with  intent  thereby  then  and  there 
to  break  the  public  peace,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  said  Lady  the  Queen,  her 
crown  and  dignity. 

Fourth  Count, — ^And  the  jurors  aforesaid,  upon  their  oa^h  aforesaid.  Fourth  count, 
do  further  present,  that  the  said  W.  H.,  on  the  day  and  year  aforesaid,  at 
the  parish  aforesaid,  in  the  city  aforesaid,  and  within  the  jurisdiction 
of  the  said  court,  a  certain  pistol  then  and  there  containing  a  certain 
explosive  material,  to  wit,  gunpowder,  which  said  last-mentioned  pistol 
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Precedmu.    he  the  said  W.  H.  in  his  right  hand  then  and   there  had  and  held, 

'^'"Tfi       nnlawfally;  wilfully,  knowingly  and  malicioiiflly  did  discharge  near  to  the 

Ifldictmiot'       person  of  our  said  I^uiy  the  Qaeen,  with  intent  thereby  then  and  there  to 

under  the  5  &  6  break  the  public  peace,  against  the  form  of  the  statute  in  such  case  made 

Viet,  c  51,  s.  2,  and  provided,  and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown 

t^e  oSST^JIth  *°^  ^ig^^'y- 

intent  to  injnre      ^^fi^  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforeeaid,  do 
her.  further  present,  that  the  said  W.  H.,  on  the  day  and  year  aforesaid^  at  the 

parish  aforesaid^  in  the  city  aforesaid,  and  within  the  jurisdiction  of  the 
said  court,  a  certain  pistol  then  and  there  containing  a  certain  explcmye 
material,  to  wit,  gunpowder,  which  said  last-mentioned  pistol  he  the  said 
W.  H.  in  his  right  hand  then  and  there  had  and  held,  unlawfully,  wilfully, 
knowingly  and  maliciously  did  discharge  at  the  person  of  our  Lady  the 
Queen,  with  intent  thereby  then  and  there  to  alarm  our  said  Lady  the 
Queen,  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and 
dignity. 

Sixth  CaufU. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  W.  H.,  on  the  day  and  year  aforesaid,  at  the 
parish  aforesaid,  in  the  city  aforesaid,  and  within  the  jurisdiction  of  the 
said  court,  u  certain  pistol  then  and  there  containing  a  certain  ezplodve 
material,  to  wit,  gunpowder,  which  said  last-mentioned  pistol  he  the  said 
W.  H.  in  his  right  lumd  then  and  there  had  and  held,  unlawfully,  wilfully, 
knowingly  and  maliciously  did  discbarge  near  to  the  person  of  our  Lady 
the  Queen,  with  intent  thereby  then  and  there  to  alarm  our  said  Lady  the 
Queen,  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 


No.  IV. 

Indictment  for  Perjury  committed  before  Commissiofiers  of  Bankruptof  with 

Counts,  under  5^6  Vict.  c.  122,  s,  81.  (a) 

CENTBAL   Criminal  Court,)       The   jurors   for  our  Sovereign   Lady 
to  wit.  )    the   Queen    upon   their  oath   present, 

that  heretofore  and  after  the  passing  and  commencement  of  a  certain 
net  of  Parliament,  made  and  passed  in  a  session  of  Parliament  holden 
in  the  fifth  and  sixth  yeai*s  of  the  reign  of  our  said  Lady  the  Queen, 
intituled  "  An  Act  for  the  Amendment  of  the  Laws  of  Bankruptcy,*'  and 
before  the  committing  the  ofifence  hereinafter  mentioned,  to  wit,  on  the 
2Hth  day  of  April,  in  the  year  of  our  Lord  1849,  one  Hugh  Swan, 
of  the  parish  of  St.  Pancras,  in  the  county  of  Middlesex,  draper, 
being  a  trader  within  the  true  intent  and  meaning  of  the  laws  and 
statutes  then  and  still  in  force  relating  to  bankrupts,  and  being  indebted 
to  John  Falshaw  Pawson  and  John  Stone  (the  said  J.  F.  P.  and  J.  S. 
then  and  there  being  partners  in  trade),  of  the  city  of  London,  in  a 
certain  sum  of  money  exceeding  50/.,  to  wit,  in  the  sum  of  300/.  for  the 
price  and  value  of  divers  goods  before  then  sold  and  delivered  by  the 
said  J.  F.  P.  and  J.  S.,  then  being  such  partners  as  aforesaid,  to  the 

(a)  Tliisiectiou  U  repealed  by  the  12  &  13  Vict  c.  106,  but  n-eoacted. 
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said  H.  S.,  and  the  said  H.  8.  so  being  such  trader  as  aforesaid,  and  so     Preeedenu. 
being  indebted  as  aforesaid,  did,  at  the  parish  aforesaid,  in  the  coanty  — r 

aforesaid,  on  the  day  aforesaid,  in  the  year  aforesaid,  commit   an    act  indictenent  for 
of  bankruptcy,  that  is  to  say,  by  filing  in  the  oflBce  of  the  Lord  Chan-  perjary  com- 
cellor's  Secretary  of  Bankrupts  a  declaration  in  writing,  signed  by  him.  mitt«d  before 
the  said  H.  S.  as  such  trader  as  aforesaid,  and  attested  by  an  attorney,  Commlasion^'nj 
that  he  the  said  H.  8.  was  unable  to  meet  his  engagements,  and  which  with^ouimte^^ 
said  declaration  is  as  follows  : —  nndor  the  * 

5  4  6  Vict. 
I  the  undersigned  H.  8.,  of  No.  59,  High-street,  Camden  Town,  and  &  122,  &  81. 
of  No.  15,  Han  way-street,    Tottenham   Court-road,  both  in  the  county 
of  Middlesex,  draper,  do  hereby  declare  that  I  am  unable  to  meet  my 
engagements. 

Dated  this  27th  day  of  April,  in  the  year  of  our  Lord  1849. 

Hugh  Swan. 
Witness,  Albebt  Bead, 

Attorney  of  the  Court  of  Queen's  Bench, 
15,  Tollington  Park,  Homsey  Boad. 

And  that  afterwards  and  within  two  calendar  months  from  the  said 
28th  April,  1849,  to  wit,  on  the  28th  day  of  Apiril,  1849,  a  fiat  in 
bankruptcy  against  the  said  H.  8.  directed  to  Her  Majesty's  Court  of 
Bankruptcy  was  duly  issued  and  was  duly  sent  and  transmitted  to  the 
said  court  and  there  filed  of  record,  and  the  said  H.  S.  was  thereupon 
afterwards,  to  wit,  on  the  28th  day  of  April,  in  the  year  aforesaid,  duly 
adjudged  and  declared  a  bankrupt,  and  that  after  the  said  declaration 
and  adjudication  of  the  said  H.  8.  as  a  bankrupt,  to  wit,  on  the  15th  day 
of  June,  1849,  in  the  said  Court  of  Bankruptcy,  to  wit,  at  the  parish 
of  Saint  Michael  Bassishaw,  in  the  City  of  London,  and  within  the 
jurisdiction  of  the  said  Central  Criminal  Court,  Charles  Bishop,  late 
of  the  parish  aforesaid,  in  the  city  aforesaid,  and  within  the  jurisdiction 
of  the  said  Central  Criminal  Court,  labourer,  being  duly  summoned  as 
a  witness  in  the  said  fiat  to  give  evidence  touching  the  person,  trade, 
dealings,  and  estate  of  the  said  H.  8.,  did  personally  appear  before 
Bobert  George  Cecil  Fane,  Esq.,  one  of  the  commissioners  of  the  said 
Court  of  Bankruptcy,  authorized  to  act  in  the  prosecution  of  the  said 
fiat  against  the  said  H.  8.,  and  was  duly  sworn  and  took  his  corporal 
oath  upon  the  Holy  Oospel  of  Gk>d,  before  the  said  B.  G.  C.  F.,  Esq., 
80  being  such  commissioner  as  aforesaid,  that  he  the  said  C.  B.  should 
true  answer  make  to  all  such  questions  as  should  be  put  to  him  by 
virtue  of  the  said  fiat  so  awarded  against  the  said  H.  8.  (he  the  said 
B.  G.  C.  F.,  Esq.,  such  commissioner  as  aforesaid  having  then  and  there 
competent  authority  to  administer  the  said  oath  to  him  the  said  C.  B.  in 
that  behalf),  and  was  thereupon  then  and  there  duly  examined  and 
questioned  before  the  said  B.  G.  C.  F.,  Esq.,  such  commissioner  as 
aforesaid,  by  word  of  mouth,  concerning  the  trade,  dealings,  and  estate 
of  the  said  H.  8.  as  such  bankrupt  as  aforesaid,  and  upon  the  said 
examination  and  in  the  course  of  the  same  the  following  questions 
became  and  were  and  each  of  them  respectively  became  and  was 
material,  that  is  to  say,  whether  the  lease  of  a  certain  farm  called  Park 
Farm,  situate  in  the  parish  of  Mortlake,  in  the  county  of  Surrey,  then 
was  the  property  of  the  said  H.  8.,  or  had  been  his  property  before  his 
bankruptcy,  and  whether  the  farming  utensils  and  stock  and  cattle  and 


•  •  • 
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Preeedeuts  the  prodace  of  the  same  stock  and  cattle  upon  the  said  farm,  or  any  of 
^~y  the  said  utensils,  or  any  part  of  the  said  stock  and  cattle,  or  any  part 
lodietmentVor  ^^  ^^®  "^^^  produce  of  the  said  stock  and  cattle,  were  or  was  the  property 
pcrjarj  oom-  of  the  said  H.  S.,  or  had  been  his  property  before  his  bankruptcy  aa 
mittod  befort  aforesaid,  and  whether  the  said  farm  and  farming  utensils  and  stock  and 
^f^Ruk^^^ter  ^^^^®  ^P^''  ^^®  ^^^  ^^™^  ^^  ^^^^  bought  and  purchased  by  the  said 
with  oo^u/^  ^'  ^*  ^^^  ^^®  money  of  the  said  H.  S.,  and  in  trust  for  the  said  H.  S., 
onder  the  or  with  money  borrowed  from  the  said  H.  S.,  and  whether  he  the  said 
5  &  6  Viet.  G.  B.  had  borrowed  any  money  of  the  said  H.  S.  to  assist  in  the  purchase 
e.  122, 8. 81.  Qf  ^}^Q  gi^y  farm,  and  whether  all  the  money  which  he  the  said  G.  B. 
had  paid  for  the  said  farm  was  his  own,  and  whether  the  lease  of  the 
said  farm  and  all  the  property  thereon  were  hifl  the  said  G.  B.'s  own 
property,  and  whether  any  one  ebe  had  any  claim  to  the  said  lease  or  to 
the  said  property,  and  whether  he  the  said  0.  B.  had  had  any  horses, 
cows,  sheep,  or  any  other  animals  of  any  kind  belonging  or  that  liad 
belonged  to  the  said  H.  8.  upon  the  said  farm,  and  whether  the  valuation 
of  the  stock  of  the  said  farm,  when  the  same  was  alleged  to  be  bought 
by  the  said  G.  B.  amounted  to  the  sum  of  299/.  5«.  only,  and 
whether  the  same  did  not  amount  to  the  sum  of  351/.  ^8.,  and 
whether  or  not  the  sum  paid  by  the  said  G.  B.  for  the  said  stock  of  the 
said  farm  was  not  the  sum  of  S49/.  5^.,  and  whether  the  money  so 
paid  by  the  said  G.  B.  was  his  own,  and  whether  the  said  G.  B.  had 
ever  put  any  money  in  the  Bank  of  England,  and  whether  the  said 
G.  B.  had  ever  deposited  any  sum  of  money  in  the  Bank  of  Eogland, 
and  whether  the  said  C.  B.  had  received  100/.  as  a  prize  in  a  horse-race 
in  1846,  and  kept  95/.  thereof  in  a  box  in  his  house  from  the  time  he 
received  the  same  in  the  said  year,  1846,  till  the  year  1848,  and  whether 
he  had  ever  lent  any  part  of  the  said  sum  of  95/.,  and  whether  he  had 
deposited  any  portion  of  that  sum  of  money  in  the  Bank  of  England, 
and  whether  he  had  ever  told  any  one  that  the  said  farm  was  not  his 
the  said  G.  B.'s  own  property,  and  whether  he  the  said  G.  B.  had  ever 
told  any  one  that  the  said  farm  was  the  property  of  the  said  H.  8., 
and  whether  the  said  G.  B.  had  ever  told  any  one  that  the  fanning 
utensils  and  the  stock  upon  the  said  farm  were  the  property  of  the  said 
H.  S.,  and  whether  he  the  said  G.  B.  had  told  any  one  that  any  of  the 
property  on  the  said  farm  was  the  property  of  the  said  H.  S.,  and 
whether  he  the  said  G.  B.  had  ever  told  any  one  that  he  the  said  G.  B. 
was  managing  the  said  farm  for  the  said  H.  8.,  and  whether  the  said 
G.  B.  had  ever  told  any  one  that  he  the  said  G.  B.  was  to  receive  20«. 
or  any  other  sum  for  taking  care  of  the  said  farm,  and  whether  the  said 
G.  B.  had  ever  told  any  one  that  the  said  H.  S.  was  his  the  said  0.  B.'s 
master,  and  whether  the  said  G.  B.  had  ever  told  any  one  that  he  was 
going  to  take  the  said  farm  for  the  said  H.  8.  That  the  said  G*  B. 
being  so  sworn,  examined,  and  questioned,  as  aforesaid,  not  having 
the  fear  of  Qod  before  his  eyes,  nor  regai'ding  the  laws  of  this  realm, 
but  being  moved  and  seduced  by  the  instigation  of  the  devil,  and 
contriving  and  intending  to  pervert  the  due  course  of  law  and  justioe, 
and  to  defraud  the  creditors  of  the  said  H.  8.,  and  to  obtain  for  himself 
the  said  G.  B.  divers  great  gains  and  profits  then  and  there  upon  the 
said  examination,  upon  his  oath  aforesaid,  in  answer  to  divers  questions 
which  were  then  and  there  put  to  him  by  virtue  of  the  said  fiat  so 
awarded  as  aforesaid  against  the  said  H.  8.,  falsely,  knowingly,  maliciously, 
wilfully,  and  corruptly  before  the  said  B.  Q.  G.  F.,  Esq.,  such  com- 
missioner as  aforesaid,  and  having  such  lawful  and  competent  authority 
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as  aforesaid  to  adminiflter  the  oath  in  that  behalf,  did  depose  and  swear  PrtcedefOi, 
amongst  other  things  in  snbstanoe  and  to  the  effect  following,  that  is  to  HoTTv. 
say,  That  the  lease  of  the  said  Park  Farm  (meaning  the  said  Park  Farm  ladictment  for 
in  the  parish  of  Mortlake,  in  the  county  of  Surrey),  and  aU  the  property  perjury  corn- 
meaning  the  fanning  utensils  and  stock  and  cattle  thereon),  were  his  mitted  before 
(meaning  the  said  O.B/s)  own  property,  and  that  no  one  except  himself  ^f^3^]i™joy 
had  any  claim  to  the  said  lease  of  the  said  farm  and  the  said  property  on  ^^th  couotsi 
the  said  farm ;  that  he  had  had  no  horses  or  cows  nor  any  animals  of  any  under  the 
kind  belonging  or  that  had  belonged  to  Mr.  Hugh  Swan  (meaning  the  ^  ^  |  ^^^^ 
said  H.  S.),  on  his  the  said  G.  B.'s  premises  (meaning  the  said  farm);  ^'  ^^  * "'  ®^' 
that  all  the  money  he  the  said  G.  B.  paid  for  the  same  was  his  own,  that 
the  Tsduation  of  the  stock  of  the  said  farm  amounted  to  the  sum  of 
299/.  5«.  only,  and  that  he  had  paid  the  said  sum  of  299/.  5«.  only  for  the 
said  stock,  that  all  the  said  sum  of  299/.  5^.  was  accumulated  in  six  years 
by  the  earnings  of  himself  and  his  wife,  with  the  exception  of  95/.  which 
he  received  in  1846  as  a  prize  in  a  Derby  sweep ;  that  he  kept  the  said 
sum  of  95/.  by  him  in  a  box  from  the  time  he  received  the  same  in  the 
year  of  our  Lord  1846  till  he  had  to  pay  the  said  sum  of  299/.  5^.  in  the 
year  of  our  Lord  1848  ;  that  he  never  lent  any  of  that  money  (meaning 
the  said  sum  of  95/.) ;  that  he  never  put  money  in  the  Bank  of  England ; 
that  he  never  told  any  one  that  the  said  Park  Farm  was  the  said 
H.  S.'s  property ;  that  he  the  said  G.  B.  never  told  any  one  that  he  the  said 
G.  B.  was  to  receive  20«.  or  any  other  sum  of  money  for  taking  care  of 
the  said  Park  Farm ;  that  he  never  told  any  one  that  the  said  H.  S.  was 
his  master ;  that  he  never  told  any  one  that  all  or  any  of  the  property 
in  the  said  Park  Farm  was  the  bankrupt's  (meaning  the  said  H.  S.*s) 
property,  and  that  he  never  told  any  one  that  he  was  going  to  take 
the  farm  (meaning  the  said  farm),  for  the  said  H.  S.  (meaning  the  said 
H.  S.) ;  whereas  in  truth  and  in  fact  the  lease  of  the  said  farm  and  all 
the  property  thereon  were  not  the  property  of  the  said  G.  B.  And 
whereas  in  truth  and  in  fact  neither  the  lease  of  the  said  farm  nor  any  of 
the  property  thereon  was  the  property  of  the  said  G.  B. ;  and  whereas  in 
truth  and  in  fact  another  person,  namely,  the  said  H.  8.,  had  a  claim  to 
the  said  lease  of  the  said  farm  and  the  said  property  on  the  said  farm ; 
and  whereas  in  truth  and  in  fact  the  said  G.  B.  had  had  on  the  said  farm 
divers  animals  that  had  belonged  to  the  said  H.  8.,  to  wit,  two  horses, 
four  cows,  three  heifers,  sixteen  sheep,  and  a  pony  ;  and  whereas  in  truth 
and  in  fact  all  the  money  which  he  the  said  G.  B.  paid  for  the  said  farm 
was  not  his  own  money,  nor  was  any  part  thereof  his  own  money ;  and 
whereas  in  truth  and  in  fact  the  valuation  of  the  stock  of  the  said  farm 
did  not  amount  to  the  sum  of  299/.  5«.  only,  but  amounted  to  a  larger 
sum,  to  wit,  the  sum  of  851/.  5«. ;  and  whereas  in  truth  and  in  fact  he 
did  not  pay  the  said  sum  of  299/.  5^.  only  for  the  stock,  but  he  paid  a 
larger  sum,  to  wit,  the  sum  of  849/.  55. ;  and  whereas  in  truth  and  in 
fact  the  said  sum  of  299/.  5^.  was  not  accumulated  in  six  years  or  in  any 
number  of  years  by  the  earnings  of  himself  and  his  wife,  but  was  the 
money  of  the  said  H.  8. ;  and  whereas  in  truth  and  in  fact  he  the  said 
G.  B.  had  not  kept  the  said  sum  of  95/.  by  him  in  a  box  from  the  time 
he  received  the  same  in  the  year  of  our  Lord  1846  till  he  had  to  pay  the 
said  sum  of  299/.  5^.  in  the  year  of  our  Lord  1848;  and  whereas  in 
truth  and  in  fact  he  the  said  G.  6.  had  lent  some  of  the  said  money,  to 
wit,  the  sum  of  20/.,  to  wit,  on  the  10th  day  of  July,  in  the  year  of  our 
Lord  1846,  at  the  parish  aforesaid,  in  the  county  aforesaid,  to  wit,  to  one 
Benjamin  Whur,  and  divers  other  sums  to  divers  other  persons  to  the 
VOL.  rv.  h 
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Pttetdmii,  jurors  unknown  on  the  day  and  year  aforesaid^  at  the  parish  aforesaid,  in  the 
— -  county  aforesaid ;  and  whereas  in  truth  and  in  fact  he  the  ssdd  0.  B.  had 
Indigent  for  P^*  money,  to  wit,  the  sum  of  25/.,  in  the  Bank  of  England,  to  wit,  on 
pcrjQiy  0001-  the  10th  day  of  July,  in  the  year  last  aforesaid,  in  the  parish  aforesaid, 
mittad  before  and  in  the  county  aforesaid ;  and  whereas  in  truth  and  in  fact  he  had 
9?«"1J**"**"  told  divers  persons,  to  wit,  one  John  Hopking,  one  George  Oolton 
irtthTOontt!*^  Moore,  and  one  Catherine  Moore,  and  divers  other  lieges,  that  the  said 
ander  the  VwV  Farm  was  the  said  H.  S.'s  property ;  and  whereas  in  truth  and  in 

5  <fe  6  Vict.  fact  the  said  C.  B.  had  told  divers  other  persons,  to  wit,  one  J.  H.,  one 
e.  122,  B.  81.  O.  0.  M.,  and  one  0.  M.,  and  divers  other  lieges,  that  he  was  to  receive 
20«.  for  taking  care  of  the  said  farm ;  and  whereas  in  truth  and  in  fact 
he  had  told  divers  other  persons  that  the  said  H.  S.  was  his  master ;  and 
whereas  in  truth  and  in  fact  he  the  said  G.  B.  had  told  one  person,  to  wit, 
J.  H.,  and  divers  other  persons,  that  all  the  property  in  the  said  farm 
was  the  property  of  the  bankrupt  (meaning  the  said  H.  S.);  and 
whereas  in  truth  and  in  fact  he  had  told  G.  0.  M.  that  he  the  said  0.  B. 
was  going  to  take  the  said  Park  farm  for  the  said  H.  S.,  the  said  C.  B. 
well  knowing  the  truth  of  all  the  said  premlBes  when  he  swore  to  the 
contrary  thereof  as  aforesaid,  and  to  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  say  that  the  said  0.  B.,  on  the  said  15th  day  of  June, 
in  the  said  year  of  our  Lord  1849,  at  the  parish  aforesaid,  in  the  city 
aforesaid,  and  within  the  jurisdiction  of  the  said  Central  Oriminal  Court, 
in  manner  and  form  aforesaid,  by  his  own  act  and  consent,  and  of  his 
own  most  wicked  and  corrupt  mind,  falsely,  wickedly,  knowingly,  wilfully, 
and  corruptly,  did  commit  wilful  and  corrupt  perjury,  to  the  great 
displeasure  of  Almighty  God,  in  contempt  of  our  Lady  the  Queen  and 
her  laws,  to  the  evil  example  of  all  others  in  the  like  case  offending, 
against  the  form  of  the  statute  in  that  case  made  and  provided,  and 
against  the  peace,  &c. 
Second  ooant.  Second  Count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  before  the  committing  of  the  offence  in  this  count 
hereinafter  mentioned,  to  wit,  on  the  28th  day  of  April,  1849,  the  said 
H.  S.,  of  the  parish  of  St.  Pancras,  in  the  county  of  Middlesex,  draper, 
being  a  trader  within  the  meaning  of  the  Bankrupt  Laws  as  aforesaid, 
and  being  indebted  to  J.  F.  P.  and  J.  S.,  then  and  there  being  partners  in 
trade  of  the  city  of  London,  in  a  certain  sum  of  money  exceeding  50/., 
to  wit,  in  the  sum  of  300/.,  did,  on  the  day  aforesud,  in  the  year  afore- 
said, commit  an  act  of  bankruptcy,  that  is  to  say,  by  filing  in  the 
office  of  the  Lord  Chancellor's  Secretary  of  Bankrupts  a  declaration  in 
writing,  signed  by  him  the  said  H.  S.,  as  such  trader  as  aforesaid,  and 
attested  by  an  attorney,  that  the  said  H.  S.  was  unable  to  meet  his 
engagements,  and  that  afterwards,  and  within  two  calendar  months  from 
the  said  28th  day  of  April,  1849,  to  wit,  on  the  28th  day  of  April  in  the 
said  year,  a  fiat  in  banlmiptcy,  directed  to  the  Court  of  Bankruptcy,  was 
duly  issued  against  him  the  said  H.  S.,  and  was  transmitted  to  the  said 
court  and  there  filed  of  record,  and  that  he  was  thereupon  afterwards,  to 
wit,  on  the  28th  day  of  April,  1849,  in  the  said  Court  of  Bankrupty,  to 
wit,  at  the  parish  of  St.  Michael  Bassishaw,  in  the  city  of  London,  and 
within  the  jurisdiction  of  the  Central  Criminal  Court,  duly  declared  and 
adjudged  a  bankrupt,  and  that  after  the  said  declaration  and  adjudication 
of  him  as  a  bankrupt  as  aforesaid,  a  meeting  was  holden,  to  wit, 
on  the  15th  day  of  Jxme,  in  the  year  aforesaid,  to  wit,  at  the  parish  of 
Saint  Michael  Bassishaw  last  aforesaid,  in  the  city  of  London  aforesaid, 
and  within  the  jurisdiction  aforesaid,  in  the  said  Court  of  Bankruptcy, 
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before  B.  G*.  C.  F.^  Esq.,  one  of  tlie  commissioners  of  the  said  court  duly     Pr^cedmu 
authorized  to  act  in  the  prosecution  of  the  said  fiat  against  the  said  H.  S.,       wTTy 
to  inquire  touching  the  dealings,  estate,  and  effects  of  the  said  H.  S.  as  indictment  for 
such  trader  and  bankrupt,  as  aforesaid,  and  that  at  the  said  meeting,  to  perjury  com- 
wit,  on  the  day  and  year  last  aforesaid,  at  the  parish  aforesaid,  in  the  mitted  before 
city  aforesaid,  and  within  the  jurisdiction  aforesaid,  the  said  0.  B.  waa  ^^^^^""^ 
pi^esetity  and  was  duly  sworn  and  took  his  corporal  oath  upon  the  Holy  ^j^jj  oounte 
Gk)spel  of  God,  before  the  said  B.  G.  0.  F.,  Esq.,  so  acting  and  pre-  ander  the 
siding  as  a  commissioner  as  aforesaid  in  the  prosecution  of  the  said  fiat,  5  <fe  6  Vict 
that  he  the  said  0.  B.  should  true  answer  make  to  all  such  questions  as  °*  ^^^'  ^  ^^* 
should  be  put  to  him  by  virtue  of  the  said  fiat  so  awarded  against  the 
said  H.   8.,  he  the  said  B.  G.  0.  F.,  Esq.,  such  commissioner  aforesaid, 
having  then  and  there  competent  authority  to  administer  the  said  oath  to 
him  the  said  C.  B.,  and  was  thereupon  then  and  there  duly  examined 
upon  oath  before  the  said  B.  G.  0.  F.,  Esq.,  such  commissioner  as  afore- 
said, touching  the  trade,  dealings,  and  estate  of  the  said  H.  8.  as  such 
trader  and  bankrupt  as  aforesaid,  and  upon  the  said  examination,  and  in 
the  course  of  the  same  it  became  and  was  material,  &c. :  (conclusion  same 
as  Ist  count.) 

The  3rd  and  4th  counts  were  similar  to  the  Ist  and  2nd  respectively, 
except  that  instead  of  alleging  that  the  defendant  had  committed  wilful 
and  corrupt  perjury,  it  alleged  that  he  did  falsely,  wickedly,  knowingly, 
wilfully,  and  corruptly  give  false  evidence  (under  the  5  &  6  Tact. 
c.  122,  s.  81.) 
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**  Court  for  Crown  Cases  Reserved. — Exchequer  Chamber, 
"  Weetmineter — Trinity  Temi,  13th  Victoria. 

'*  yrjTT 'SlESRA.^  by  an  act  made  and  passed  in  the  11th  and  12th  years 
Y  Y  of  the  reign  of  Her  present  Majesty,  entitled,  *  An  Act  for  the 
further  Amendment  of  the  Administration  of  the  Criminal  Law,'  it  is 
amongst  other  things  enacted,  that  when  any  person  shall  have  been  con- 
victed of  any  treasonable  felony,  or  misdemeanor,  before  any  Court  of 
Oyer  and  Terminer,  or  Gaol  Delivery,  or  Court  of  Quarter  Sessions,  the 
judge,  or  commissioner,  or  justices  of  the  peace,  before  whom  the  case 
shall  have  been  tried,  may,  in  his  or  their  discretion,  reserve  any  question 
of  law  which  shall  have  arisen  on  the  trial  for  the  consideration  of  the 
justices  of  either  bench  and  Barons  of  the  Exchequer. 

"  That  the  judge,  or  commissioner,  or  Court  of  Quarter  Sessions,  shall 
thereupon  state,  in  a  case  signed  in  the  manner  now  usual,  the  question 
or  questions  of  law  which  shall  have  been  so  reserved,  with  the  special 
circumstances  upon  which  the  same  shall  have  arisen,  and  such  case  shall 
be  transmitted  to  the  said  justices  and  barons. 

<<  And  whereas  it  is  expedient  that  regulations  be  made  for  the  oonve* 
nience  of  the  court  established  under  the  said  recited  act. 
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Criminal  **  It  is  ordered  that  when  any  case  shall  be  transmitted  by  a  Court  of 
Appid  Couru  Oyer  and  Terminer,  or  (Jaol  Delivery,  or  Court  of  Quarter  Sessions,  for 
GeocraTorder.  ^^®  consideration  of  this  court,  the  original  case  signed  by  the  judge,  or 
commissioner,  or  chairman  of  sessions,  reserring  the  question  of  law,  and 
seventeen  copies  of  such  case,  one  for  each  judge,  and  one  for  each  party, 
shall  be  delivered  to  the  clerk  of  this  court,  at  the  Exchequer  Chamber, 
Westminster,  at  least  four  days  before  the  day  appointed  for  the  sitting 
of  the  said  court. 

'*  That  every  case  transmitted  for  the  consideration  of  this  court  briefly 
state  the  question  or  questions  of  law  reserved,  and  such  facts  only  as  raise 
the  question  or  questions  submitted ;  if  the  question  turn  upon  the  indict- 
ment, or  upon  any  count  thereof,  then  the  case  must  set  forth  the  indict- 
ment or  the  particular  count. 

''  That  no  case  be  heard  upon  any  demurrer  to  the  pleadings. 

"  That  every  case  state  whether  judgment  on  the  conviction  was  passed, 
or  postponed,  or  the  execution  of  the  judgment  respited,  and  whether  the 
person  convicted  be  in  prison,  or  has  been  discharged  on  recognizance  on 
bail  to  appear  and  receive  judgment,  or  to  render  himself  in  execution. 

"  That  when  any  case  is  intended  to  be  argued  by  counsel,  or  by  the 
parties,  notice  thereof  be  given  to  the  clerk  of  this  court,  at  least  two  days 
previously  to  the  sitting  of  the  said  court. 

"  That  with  every  case  delivered  to  the  judges  of  this  court  (except 
such  cases  as  shall  be  reserved  by  such  judges)  the  fee  payable  to  the 
clerks  of  the  said  judges  shall  not  exceed  the  fee  payable  on  '  demurrer 
and  other  paper  books,'  as  contained  in  the  table  of  fees  allowed  and 
sanctioned  by  the  judges,  pursuant  to  the  statute  1st  Vict.  c.  30. 

"Campbbll,  "B.  M.  Bolfe, 

T.   WiLDK,  "W.   WlOHTMAK, 


(t 
it 


tt 


F.  PoLLoox,  "C.  Cbesswkll, 

"J.  Pabke,  'W.  Eblb. 

"E.  H.  AiDBBsoN,  "T.  J.  Platt. 

"J.  Patteson,  "E.  v.  WhiLiaiis, 

"J.  T.  OoLBMDOE,  "T.  N.  Talfoitbd. 

Bead  in  open  court,  the  Ist  of  June,  1850. 
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No.  V. 

Indictment  for  Conspiracy  to  obtain  Money  by  Falsely  Pretending  that  the 
Defendants  were  in  a  large  way  of  Bnsiness,  requiring  Clerks  and  Servants 
to  conduct  it,  and  then  demandifig  from  those  who  offered  themselves  Monsy 
to  be  deposited  as  Security  for  their  Chod  Behaviour, 

CENTRAL  Oriminal  Court,)  The  jurors  for  our  Lady  the  Queen 

to  wit.  )  upon  their  oath  present,  that  J.  0.  late 

of  the  parish  of  St.  Oeorge,  Bloomsbury,  in  the  county  of  Middlesex,  and 
within  the  jurisdiction  of  the  Oentral  Oriminal  Court,  labourer ;  C.  S. 
late  of  the  same  place,  labourer :  and  E.  W.  the  younger,  late  of  the  same 
place,  labourer,  being  eyil  disposed  persons,  and  seeking  to  get  their 
liying  by  divers  unlawful,  dishonest  and  fraudulent  means  and  devices, 
on  the  6th  day  of  February,  in  the  year  of  our  Lord  1850,  at  the  parish 
aforesaid,  and  within  the  jurisdiction  of  the  said  court,  did,  amongst 
themselves,  and  together  with  divers  other  persons,  whose  names  to  tiie 
jurors  aforesaid  are  unknown,  unlawfully,  wickedly,  and  deceitfully  con- 
spire, combine,  confederate,  and  agree  together,  by  divers  artful  and 
subtle  stratagems,  ways,  means,  and  devices,  and  false  representations, 
to  represent  and  cause  themselves  to  be  believed  to  be  persons  carrying 
on  large  and  extensive  business,  and  requiring  the  assistance  of  clerks 
and  servants,  and  by  requiring  money  to  be  deposited  with  them  as 
security  for  the  honesty  and  good  conduct  of  such  persons  as  should  offer 
themselves  to  become  such  clerks  and  servants,  to  obtain  from  such 
persons  divers  of  their  moneys  and  property  of  great  value,  and  to  cheat 
and  defraud  them  respectively  of  the  same  money  and  property.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  further  present  that  the  said 
C.  8.  and  E.  W.  in  pursuance  and  performance  of  the  said  conspiracy, 
combination,  confederacy  and  agreement,  afterwards,  to  wit,  on  the  7th  day 
of  February,  in  the  year  aforesaid,  at  the  parish  aforesaid,  and  within  the 
jurisdiction  of  the  said  court,  unlawfully  and  fraudulently  did  obtain  of 
and  from  one  J.  H.  divers  of  his  moneys  of  great  value,  to  wit,  of  the 
yalue  of  20/.,  and  did  then  and  there  cheat  and  defraud  the  said  J.  H.  of 
his  said  moneys ;  and  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
further  present  that  the  said  C.  8.  and  £.  W.  in  further  pursuance  and 
performance  of  the  said  conspiracy,  combination,  confederacy  and  agree- 
ment, to  wit,  on  the  19th  day  of  February,  in  the  year  aforesaid,  at  the 
parish  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  unlawfully 
and  fraudulently  did  obtain  of  and  from  one  A.  8.  divers  of  his  moneys 
of  great  value,  to  wit,  of  the  value  of  5/.,  and  did  then  and  there  cheat 
and  defraud  the  said  A.  8.  of  the  same  moneys,  in  contempt  of  our  said 
Lady  the  Queen  and  her  laws,  to  the  great  damage  and  injury  of  the  said 
J.  H.  and  A.  8.,  and  against  the  peace  of  our  Lady  the  Queen,  her  crown 
and  dignity. 
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Indictment  for  Selling  a  Dieeaeed  Cow  %n  a  Puhhc  Market. 

ONDON,)  The  jurors  for  our  Lady  the  Queen  upon  their  oath 

to  wit.  f  present,  U&at  J.  L.  P.  late  of  London,  labourer,  on  the 
Ist  day  of  April,  in  the  13th  year  of  the  reign  of  our  Sovereign  Lady 
Victoria,  the  now  Queen,  at  London  (that  ia  to  say),  at  the  parish  of  St. 
Sepulchre,  in  the  Ward  of  Farringdon  Without,  in  London  aforesaid,  was 
possessed  of  a  certain  cow,  which  said  cow  was  then  and  there  infected 
with  a  contagious,  infectious  and  dangerous  disease ;  and  that  the  said 
J.  L.  P.  well  knowing  the  premises,  afterwards,  and  whilst  the  said  cow 
of  the  said  J.  L.  P.  was  so  infected  as  aforesaid,  on  the  day  and  year 
aforesaid,  with  force  and  arms  at  the  parish  and  in  the  ward  aforesaid,  in 
London  aforesaid,  unlawfully,  wickedly,  wilfully,  maliciously,  and  in- 
juriously, did  driye  and  bring,  and  cause  and  procure  to  be  driven  and 
brought,  the  said  cow  so  infected  as  aforesaid,  through  and  along  divers 
public  streets  and  ways  where  certain  other  cattle  of  the  liege  subjects  of 
our  said  Lady  the  Queen  were  then  passing  unto  and  into  a  certain 
market,  called  Smithfield  Market,  situate  and  being  in  the  Oity  of  London 
afore6aid,during  the  period  that  the  liege  subjects  of  our  said  Lady  the  Queen 
were  then  and  there  holding  the  said  market,  which  was  then  and  there 
public  and  open  to  all  the  liege  subjects  of  our  said  Lady  the  Queen,  for 
the  purpose  of  bu3ring  and  selling  their  cattle  therein,  and  that  he  the  said 
J.  L.  P.  well  knowing  the  premises  as  aforesaid,  kept  and  continued  the 
said  cow  so  infected  as  aforesaid,  in  the  said  market  during  the  period  of 
the  holding  the  same  as  aforesaid,  for  a  long  space  of  time,  to  wit,  for  the 
space  of  twelve  hours  then  next  following ;  and  in  which  said  market 
during  the  whole  of  the  said  last-mentioned  period,  there  were,  and  of 
right  ought  to  have  been,  divers  other  cows  and  cattle  of  certain  liege 
subjects  of  our  said  Lady  the  Queen  then  and  there  passing  and  being. 
By  means  of  which  said  several  premises,  the  said  last-mentioned  cows 
and  cattle  so  passing  and  being  along  and  in  the  said  market,  became  and 
were  liable  to  be  infected  by  the  contagious  infection  and  dangerous 
disease  with  which  the  said  cow  of  the  said  J.  L.  P.  was  infected  as 
aforesaid,  to  the  damage,  &c. ;  to  the  evil  example,  &c.,  and  against  the 
peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 
Second  count.  Second  Count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  heretofore,  to  wit,  on  the  day  and  year  aforesaid, 
at  the  parish  and  in  the  ward  aforesaid,  in  London  aforesaid,  there  was, 
and  from  time  immemorial  hath  been,  and  still  is,  a  certain  public  market, 
called  Smithfield  Market,  where  butchers  and  other  liege  subjects  of  our 
said  Lady  the  Queen  assemble  and  meet  together  for  the  purpose  of 
buying  cattle,  to  be  subsequently  slaughtered  by  them  for  the  food  of 
certain  others  of  the  liege  subjects  of  our  said  Lady  the  Queen ;  and  that 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  the  parish  and  in  the 
ward  aforesaid,  in  London  aforesaid,  the  said  J.  L.  P.  was  possessed  of  one 
other  cow,  then  and  there  infected  with  a  contagious,  infectious  and 
dangerous  disease ;  and  that  the  said  J.  L.  P.,  well  knowing  the]said  last- 
mentioned  premises,  afterwards,  and  whilst  the  said  last-mentioned  cow, 
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of  the  said  J.  L.  P.  w'as  so  infected  as  aforesaid,  on  the  day  and  year     Precedents, 
aforesaid,  with  force  and  arms,  at  the  parish  and  in  the  ward  aforesaid,        u^^w 
in  London  aforesaid,  unlawfully,  wickedly,  wilfully,  maliciously,  and  in-  in^i^tment  for 
juriously,  did  drive  and  bring,  and  cause  and  procure  to  be  driyen  and  selling  » 
brought,  the  said  last-mentioned  cow,  so  infected  as  aforesaid,  unto  and  diaaued  cow. 
into  the  said  last-mentioned  market,   with  the  intention  of  selling  and 
disposing  of  the  same  to  the  said  butchers  and  others  ;  and  that  the  same 
might  be  bought  and  subsequently  slaughtered  for  the  food  of  certain 
liege  subjects  of  our  said  Lady  the  Queen  ;  and  that  he  the  said  J.  L.  P. 
did  then   and  there  unlawfully,   wickedly,    wilfully,   maliciously,   and 
injuriously,  and  for  his  own  lucre  and  gain  expose  to  sale,  and  cause  and 
procure  to  be  exposed  to  sale,  the  said  last-mentioned  cow  so  infected  as 
aforesaid,  in  the  said  public  market,  with  the  intention  and  for  the  pur- 
pose aforesaid,  the  said  J.  L.  P.  then  and  there  well  knowing  that  the  said 
cow,  so  brought  into  the  said  public  market  and  exposed  to  sale  as  afore- 
said,   would,  if   slaughtered,  be  unfit  and  unwholesome  for  food,   and 
greatly  prejudicial  to  the  health  of  the  liege  subjects  of  our  said  Lady  the 
Queen  eating  and  consuming  the  same,  to  the  damage,  ^. ;  to  the  evil 
example,  ^c,  and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown 
and  dignity. 

Third  Count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  Third  count, 
further  present,  that  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at 
the  parish  and  in  the  ward  aforesaid,  in  London  aforesaid,  there  was,  and 
from  time  immemorial  hath  been,  and  still  is,  a  certain  public  and  open 
market,  called  Smithfleld  market,  where  butchers  and  other  liege  subjects 
of  our  said  Lady  the  Queen  have  been  used  and  accustomed  to  assemble 
and  meet  together,  and  where  divers  and  very  many  butchers  and  other 
liege  subjects  of  our  said  Lady  the  Queen  were  then  assembled  and  met 
together  for  the  purpose  of  buying  cattle,  to  be  subsequently  slaughtered 
by  them  for  human  food,  to  wit,  for  the  food  of  certain  others  of  the  liege 
subjects  of  our  said  Lady  the  Queen  ;  and  that  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  in  the  said  public  and  open  market,  at  the  parish 
and  in  the  ward  aforesaid,  in  London  aforesaid,  the  said  J.  L.  P.  was 
possessed  of  one  other  cow,  which  was  then  and  there  infected  with  a 
loathsome,  deadly,  and  dangerous  disease,  and  which  said  last-mentioned 
cow,  he  the  said  J.  L.  P.  then  and  there  well  knew  would,  if  slaughtered, 
be  unfit  and  unwholesome  for  human  food,  and  greatly  prejudicial  to  the 
health  of  any  of  the  liege  subjects  of  our  said  Lady  the  Queen  who  might 
eat  and  consume  the  same ;  and  he  the  said  J.  L.  P.  well  knowing  the  said 
last-mentioned  premises,  afterwards,  and  whilst  the  said  last-mentioned 
cow  of  the  said  J.  L.  P.  was  so  infected  with  the  said  disease  as  afoi^aid, 
on  the  day  and  year  aforesaid,  with  force  and  arms,  at  the  parish  and  in 
the  ward  aforesaid,  in  London  aforesaid,  unlawfully,  wickedly,  wilfully, 
maliciously,  and  injuriously,  and  for  his  own  lucre  and  gain,  did  expose  to 
sale,  and  cause  and  procure  to  be  exposed  to  sale,  in  the  said  public  and  open 
market,  the  said  laslrmentioned  cow  which  was  so  then  and  there  infected 
with  the  said  disease  as  aforesaid,  with  the  intention  of  selling  and  dis- 
posing of  the  same  to  the  said  butchers  and  others  so  then  and  there  assem- 
bled and  met  together  as  aforesaid,  and  that  the  same  might  be  bought  and 
subsequently  slaughtered  for  human  food,  to  wit,  for  the  food  of  certain 
liege  subjects  of  our  said  Lady  the  Queen,  he  the  said  J.  L.  P.  then  and 
there  well  knowing  that  the  said  last-mentioned  cow,  so  then  and  there 
exposed  to  sale  as  aforesaid,  would,  if  slaughtered,  be  unfit  and  unwholesome 
for  human  food,  and  greatly  prejudicial  to  the  health  of  the  Hege  subjects 
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Preetdaiig,    of  our  said  Lady  the  Qneen  who  might  eat  and  oonsnme  the  same,  to  the 
n"^.        damage,  &c. ;  to  the  evil  example,  ^.,  and  against  the  peace  of  our  said 

IndietiMDt  for  ^^1  *^  Queen,  her  crown  and  dignity. 

■elfiof  •  Fourth  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 

tlwened  taw,     further  present,  that  heretofore,  to  wit.  on  the  day  and  year  aforesaid,  at 
Fonrth  eonnt    the  parish  and  in  the  ward  aforesaid,  in  London  aforesaid,  there  waa,  and 
from  time  immemorial  hath  heen,  and  still  is,  a  certain  public  and  open 
market,  called  Smithfield  Market,  where  butchers  and  other  liege  subjects 
of  our  said  Lady  the  Queen  hare  been  used  and  accustomed  to  assemble 
and  meet  togetiier,  and  where  dirers  and  yery  many  butchers  and  other 
liege  subjects  of  our  said  Lady  the  Queen  were  then  assembled  and  met 
together  for  the  purpose  of  buying  cattle,  to  be  subsequently  slaughtered 
by  them  for  human  food,  to  wit,  for  the  food  of  certain  others  of  the  liege 
subjects  of  our  said  Lady  the  Queen,  and  that  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  in  the  said  public  and  open  market,  at  the  parish 
and  in  the  ward  aforesaid,  in  London  aforesaid,  the  said  J.  L.  P.  was  pos- 
sessed one  other  cow,  which  was  then  and  there  infected  with  a  loath- 
some, deadly  and  dangerous  disease,  and  which  said  last-mentioned  cow,  he 
the  said  J.  L.  P.  then  and  there  well  knew  would,  if  slaughtered,  be  unfit  and 
unwholesome  for  human  food,  and  greatly  prejudicial  to  the  health  of  any  of 
the  liege  subjects  of  our  said  Lady  the  Queen  who  might  eat  and  consume 
the  same ;  and  that  he  the  said  J.  L.  P.  well  knowing  the  said  last-mentioned 
premises,  afterwards,  and  whilst  the  said  last-mentioned  cow  of  the  said 
J.  L.  P.  was  so  infected  with  the  said  disease  as  aforesaid,  on  the  day  and 
year  aforesaid,  with  force  and  arms,  at  the  parish  and  in  the  ward  afore- 
said, in  London  aforesaid,  unlawfully,  wickedly,  wilfully,  maliciously  and 
injuriously,  and  for  his  own  lucre  and  gain,  did  expose  to  sale  in  the  said 
public  and  open  market,  and  did  then  and  there  sell  the  said  last-mentioned 
cow,  which  was  so  then  and  there  infected  with  the  said  decease  as  afore- 
said, to  a  certain  butcher,  to  wit,  one  G.  G.  in  order  that  the  same  might 
be  subsequently  slaughtered  for  human  food,  to  wit,  for  the  food  of  certain 
liege  subjects  of  our  said  Lady  the  Queen,  he  the  said  J.  L.  P.  then  and 
there  weU  knowing  that  the  said  last-mentioned  cow,  so  then  and  there 
sold  as  aforesaid,  would,  if  slaughtered,  be  unfit  and  unwholesome  for 
human  food,  and  greatly  prejudicial  to  the  health  of  the  liege  subjects  of 
our    said   Lady  the   Queen  who  might   eat  and  consume  the  same,  to 
the  damage,  ^, ;  to  the  evil  example,  ko,,  and  against  the  peace  of  our 
Lady  the  Queen,  her  crown  and  dignity. 


No.  vn. 

Indictment  Jor  Perjury  committed  on  the  Tried  of  a  Cau$e  in  the  Couuty 

Court. 

CEKTBAL  Criminal  Court,)        The  jurors  for  our  Lady  the  Queen 
to  wit.  )  upon  their  oath  present,  that  heretofore, 

and  before  the  committing  of  the  offence  hereinafter-mentioned,  to  wit,  on 
the  17th  day  of  January,  in  the  year  of  our  Lord  1850,  in  the  Bloomsbuiy 
County  Court  of  Middlesex,  holden  at  Bemer's-street,  Oxford-street,  in 
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the  said  coaniy  of  Bliddlesez,  and  within  the  jarisdiction  of  the  said  PrMedenis, 
Central  Criminal  Court,  a  certain  action  on  contract  then  depending  in  ^T^rr 
the  said  County  Court,  in  which  one  G.  J.  then  and  there  was  plaintiff,  iDdietmrat  for 
and  one  D.  C.  G.  (in  the  said  action  described  and  sued  as  D.  D.  G.)  was  pmjary  in  the 
defendant,  came  on  to  be  heard  and  tried,  and  then  and  there  in  due  form  Gonnty  Court, 
of  law  was  heard  and  tried  before  Douglas  Denon  Heath,  Esq.,  then  and 
there  being  the  judge  of  the  said  court,  in  and  by  which  said  action  the 
said  G.  J.  sought  to  recover  against  the  said  D.  C.  G.  a  certain  sum  of 
money  then  reduced  to  the  sum  of  twenty  pounds,  so  that  the  said  action 
should  come  within  the  jurisdiction  of  the  said  County  Court,  for  profes- 
sional literary  labour  and  seryices,  alleged  to  hare  been  performed  by  the 
said  G.  J.  at  the  request  of  the  said  D.  C.  G.  as  the  agent  of  the  said  D.  0.  G. 
and  for  money  paid  as  such  agents.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that  at  and  upon  the  said  trial  there  were 
produced  from  the  custody  of  the  said  G.  J.  to  the  said  D.  C.  G.  a  certain 
writing  bearing  the  signature  of  one  £.  L.,  dated  the  25th  day  of  October, 
in  the  year  of  our  Lord  1849,  and  a  certain  other  paper  writing  contain- 
ing a  list  of  charges  against  the  said  D.  0.  G.,  and  also  a  certain  letter 
bearing  the  signature  "0.  S.,"  dated  the  22nd  day  of  October,  in  the  year 
of  our  Lord  1849,  having  certain  written  matter  in  the  form  of  certificates 
thereunder  written,  which  said  writing,  bearing  the  signature  of  the  said 
E.  L. ;  and  which  said  letter,  bearing  the  signature  "0.  8.,"  were  severally 
addressed  to  the  said  D.  C  G.,  and  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  at  and  upon  the  said  hearing  and  trial, 
it  became  and  was  a  material  question  and  subject  of  inquiry,  how  and  in 
what  manner  the  said  G.  J.  became  possessed  of  the  said  writings,  and 
each  of  them,  and  whether  he  had  received  them  from  the  said  D.  C.  G.» 
and  whether  they  had  been  voluntarily  given  up  by  the  said  D.  C.  G.  to 
the  said  G.  J.,  or  whether  the  said  G.  J.  had  dishonestly,  or  against  the 
consent  of  the  said  D.  C.  G.,  taken  the  said  writings,  or  either  of  them, 
from  and  out  of  the  possession  of  the  said  D.  C.  G.  And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present,  that  at  and  upon  the 
said  hearing  and  trial  of  the  said  action,  the  said  D.  C.  G.  late  of  the 
parish  of  8t.  George,  Bloomsbury,  in  the  county  of  Middlesex,  and  within 
the  jurisdiction  of  the  said  Central  Criminal  Court,  gentleman,  did  tender 
himself  to  be  examined  for  and  on  his  own  behalf,  on  the  said  trial  and 
hearing  of  the  said  action,  and  then  and  there,  before  the  said  Douglas 
Denon  Heath,  Esquire,  as  such  judge  as  aforesaid,  was  in  due  manner 
sworn,  and  did  take  his  corporal  oath  upon  the  Holy  Gospel  of  God,  to 
speak  the  truth  and  give  true  evidence  upon  such  his  examination,  he  the 
said  Douglas  Denon  Heath,  Esquire,  then  and  there  as  such  judge  as 
aforesaid,  having  competent  and  sufficient  lawful  power  and  authority  to 
administer  the  said  oath  to  the  said  D.  C.  G.  in  that  behalf ;  and  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the 
said  D.  C.  G.  being  so  sworn  as  aforesaid,  was  then  and  there  examined 
upon  his  own  behalf,  upon  the  hearing  and  trial  as  aforesaid,  and  not 
having  the  fear  of  God  before  his  eyes,  but  being  moved  and  seduced  by 
the  instigation  of  the  devil,  and  devising  and  wickedly  contriving  and  in- 
tending to  pervert  the  due  course  of  law  and  justice  by  his  perjury  herein- 
after mentioned,  then  and  there,  on  his  examination  aforesaid^  upon  the 
said  hearing  and  trial  as  aforesaid,  to  wit,  at  the  parish  of  St.  George, 
Bloomsbury,  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction 
of  the  said  Central  Criminal  Court,  before  the  said  Douglas  Denon  Heath, 
Esquire,  as  such  judge  as  aforesaid,  upon  his  oath  aforesaid,  unlawfully, 
VOL.  rv.  c 


•  •  • 
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Precedents .    falsely,  corruptly,  knowingly,  wilf ally  and  maliciously,  did  say,  depoae, 
^  T^-.       swear  and  give  evidence  in  substance  and  to  the  effe<^  following,  that  is 

iDdiefcment  for  ^  ^7*  '*  ^^^  ^®  ^^  ^-  *^*  ^^  ^^^^  stolen  the  said  writing,  bearing  the 
peijoiy  IB  tha  said  signature  of  E.  L.,  and  the  said  paper  writing  containing  such  list 
Coimtj  Court,  of  charges  as  aforesaid,  and  also  the  said  letter  bearing  the  signature 
0.  S.,  from  him  the  said  D.  0.  G.,"  whereas,  in  truth  and  in  fact,  the 
said  G.  J.  had  never  stolen  the  said  last-mentioned  writings  and  letter,  or 
either  of  them,  from  him  the  said  D.  0.  G.  as  he  the  said  D.  G.  G.  so  said, 
deposed,  swore,  and  gave  evidence  as  aforesaid ;  and  whereas  in  truth  and 
in  fact,  at  the  time  the  said  D.  0.  G.  so  said,  deposed,  swore  and  gave 
evidence  as  aforesaid,  he  the  said  D.  0.  G.  had  voluntarily  parted  with 
and  given  up  the  possession  of  the  said  last-mentioned  writings  and 
letters  to  the  said  G.  J.,  as  he  the  said  D.  0.  G.  at  the  time  he  so  said, 
deposed,  swore  and  gave  evidence  as  aforesaid,  well  knew,  and  so  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said  D.  0.  G. 
on  the  said  17th  day  of  January,  in  the  year  of  our  Lord  1850,  in  the 
Bloomsbury  County  Court  of  Middlesex  aforesaid,  at  the  parish  of  St. 
George,  Bloomsbury  aforesaid,  in  the  county  of  Middlesex  aforesaid, 
and  within  the  jurisdiction  of  the  said  Central  Criminal  Court,  upon  his 
examination,  upon  oath  as  aforesaid,  before  the  said  Douglas  Denon  Heath, 
Esquire,  as  such  judge  as  aforesaid,  upon  the  hearing  and  trial  of  the 
said  action  as  aforesaid,  he  the  said  Douglas  Denon  Heath,  Esquire,  then 
and  there  having  such  competent  and  sufficient  lawful  power  and  authority 
to  administer  the  said  oath  to  the  said  D.  C.  G.  in  that  behalf  as  aforesaid, 
of  his  own  will  and  consent,  and  of  his  own  most  wicked  and  corrupt 
mind,  in  manner  and  form  aforesaid,  unlawfully,  falsely,  knowingly, 
corruptly,  wilfully  and  maliciously,  did  give  false  evidence,  and  commit 
wilful  and  corrupt  perjury  to  the  great  displeasure  of  Almighty  God ;  to 
the  evil  and  pernicious  example  of  all  others  in  the  like  case  offending 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 


No.  VUL 

Indictment  under  the!  4r  ^  Oeo.  4,  c.  29,  s.  23,  for  stealing  deeds  evidene- 
ing  the  title  to  real  estate  ;  with  counts  for  conspiracy. 

CENTBAL  Criminal  Court,)       The  jurors  for  our  Lady  the  Queen 
to  wit.  j*  upon  their   oath    present,    that    John 

Lawrence,  late  of  the  parish  of  Saint  (George,  Hanover-square,  in  the 
county  of  Middlesex,  and  within  the  jurisdiction  of  the  Central  Criminal 
Court,  labourer,  and  a  certain  other  evil-disposed  person  whose  name  ia 
to  the  jurors  aforesaid  unknown,  on  the  25th  day  of  April  in  the 
year  of  our  Lord  1850,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
and  within  the  jurisdiction  of  the  said  court,  one  parchment  partly 
written  and  partly  printed,  the  property  of  one  Seth  Smith,  and  then 
and  there  being  evidlence  of  part  of  tne  title  of  the  said  B.  8.  to  a  certain 
real  estate,  that  is  to  say,  a  house  and  land  situate  and  being  No.  2, 
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Motcombe-street,  in  tlie  parish  aforesaid,  in  the  county  aforesaid^  in  which     Prteedenu, 
said  real  estata  the  said  8.  S.  then  and  there  had  and  still  hath  a  present         — 
interest,  then  and  there  being  found,  then  and  there  unlawfully  did  steal,  in^iotment  for 
take  and  carry  away,  against  the  form  of  the  statute  in  such  case  made  ttaaling  title 
and  provided,  and  against  the  peace  of  our  said  Lady  the  Queen,  her  deeds  of  an 
crown  and  dignity.  estate. 

Second  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  Second  ooant. 
do  further  present,  that  the  said  J.  L.  and  the  said  evil-disposed  person 
whose  name  is  to  the  jurors  aforesaid  unknown,  afterwards,  to  wit,  on 
the  same  day  and  in  the  year  aforesaid,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  one  parch- 
ment partly  written  and  partly  printed,  the  property  of  the  said  S.  S., 
to  wit,  a  counterpart  of  a  lease  of  a  house  and  land  situate  and  being 
No.  2,  Motcombe-street,  in  the  parish  aforesaid,  in  the  county  aforesaid, 
bearing  date  the  6th  day  of  April  in  the  year  of  our  Lord  1830,  being 
evidence  of  part  of  the  title  of  the  said  S.  8.  to  a  certain  real  estate,  to 
wit,  the  said  last-mentioned  house  and  land  in  which  said  real  estate  the 
said  8.  8.  then  and  there  had  and  still  hath  a  present  interest^  then  and 
there  being  found,  then  and  there  unlawfully  did  steal,  take  and  carry 
away,  against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Third  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid.  Third  count 
do  further  present,  that  the  said  J.  L.  and  the  said  evil-disposed  person 
whose  name  is  to  the  jurors  aforesaid  unknown,  afterwards,  to  wit,  on  the 
same  day  and  in  the  year  first  aforesaid,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  one  parch- 
ment partly  written  and  partly  printed,  the  property  of  the  said  8.  8., 
and  then  and  there  being  evidence  of  part  of  the  title  of  Bichard,  Mar- 
quis of  Westminster,  to  a  certain  real  estate,  to  wit,  a  house  and  land 
situate  and  being  No.  2  in  Motcombe-street,  in  the  parish  aforesaid,  in 
the  county  aforesaid,  in  which  said  real  estate  the  said  Bichard,  Marquis 
of  Westminster  then  and  there  had  and  still  hath  a  present  interest,  then 
and  there  being  found,  then  and  there  unlawfully  did  steal,  take  and 
carry  away,  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 

Fourth  Count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  Foarth  count 
do  further  present,  that  the  said  J.  L.  and  the  said  evil-disposed  person 
whose  name  is  to  the  jurors  aforesaid  unknown,  afterwards,  to  wit,  on 
the  same  day  and  in  the  year  first  aforesaid,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  one 
parchment  partly  written  and  partly  printed,  the  property  of  the  said 
8.  8.,  and  then  and  there  being  evidence  of  part  of  the  title  of  the  said 
Bichard,  Marquis  of  Westminster,  to  a  certain  real  estate,  to  wit,  a  house 
and  land  situate  and  being  No.  2,  in  Motcombe-street,  in  the  parish 
aforesaid,  in  the  county  aforesaid,  in  which  said  real  estate  the  said  8.  8. 
then  and  there  had  and  still  hath  a  present  interest,  then  and  there  being 
found,  then  and  there  unlawfully  did  steal,  take  and  carry  away,  against 
the  form  of  the  statute  in  that  case  made  and  provided,  and  against  the 
peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Fifth   Count. — ^And   the   jurors  aforesaid,  upon   their  oath  aforesaid,  Fifth  count 
do  further  present,  that  at  the  time  of  the  committing  of  the  offence 
hereinafter  in   this   count  mentioned,  a  certain  counterpart  of  lease, 
bearing  date   the   6th   day  of  April,  in  the  year  of  our  Lord  1830, 
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Sixth  conn^ 


PteeedenU,  bad  been  duly  executed  by  tbe  said  J.  L.,  under  bis  band  and  seal, 
N  "^IT  ^bereby  tbe  said  J.  L.,  for  bimself,  bis  executors,  administraiors 
iDdidment  for  ^^^  assigns  bad  covenanted  to  pay  to  tbe  said  8.  8.,  bis  ezecntors, 
stealing  title  administrators  and  assigns,  a  certain  yearly  rent  for  and  in  respect  of 
a  bouse  and  premises  situate  and  being  No.  2,  Motcombe-street,  in 
tbe  parisb  aforesaid,  in  tbe  county  aforesaid,  for  and  during  a  certain 
term  of  years  wbicb  bad  not  tben  expired.  And  tbe  jurors  aforesaid, 
upon  tbeir  oatb  aforesaid,  do  furtber  present,  tbat  tbe  said  counter^ 
part  of  lease  tben  and  tbere  was  in  tbe  custody  and  possession  of 
Obarles  Pitt  Bartley  and  otbers,  as  solicitors  for  tbe  said  8.  8.,  to  wit, 
at  tbe  parisb  aforesaid  in  tbe  county  aforesaid,  be  tbe  said  8.  8.  tben  and 
tbere  being  tbe  owner  of  tbe  said  counterpart  of  lease,  and  being  tben  and 
tbere  lawfully  entitled  to  receive  tbe  rent  tbereby  reserved.  And  tbe 
jurors  aforesaid,  upon  tbeir  oatb  aforesaid,  do  furtber  present,  tbat  tbe 
said  J.  L.,  and  tbe  said  evil-disposed  person  wbose  name  is  to  tbe  jorors 
aforesaid  unknown,  well  knowing  tbe  premises,  on  tbe  day  and  year 
first  aforesaid,  at  tbe  parisb  aforesaid  in  tbe  county  aforesaid,  and  witbin 
tbe  jurisdiction  of  tbe  said  court,  unlawfully  and  wickedly  did  conspire, 
confederate  and  agree  together  to  cbeat,  defraud  and  prejudice  tbe 
said  8.  8.,  by  fraudulently,  deceitfully  and  wrongfully  obtaining  pos- 
session of  tbe  said  counterpart  of  lease,  and  fraudulently,  deceitfully  and 
wrongfully  destroying  tbe  said  counterpart  of  lease,  to  tbe  great  damage 
and  prejudice  of  tbe  said  8.  8.,  to  tbe  evil  example  of  all  otbers,  in  tbe 
like  case  ofiPending,  and  against  tbe  peace  of  our  said  Lady  tbe  Queen,  ber 
crown  and  dignity. 

Sixth  Count, — And  tbe  jurors  aforesaid,  upon  tbeir  oatb  aforesaid,  do 
furtber  present,  tbat  before  and  at  tbe  time  of  tbe  commiting  of  tbe 
offence  bereinafter  in  tbis  count  mentioned,  tbe  said  J.  L.  was  law- 
fully possessed  of  a  certain  lease  in  writing,  bearing  date  tbe  Gth  of 
April,  in  tbe  year  of  our  Lord  1830,  by  wbicb  said  lease,  tbe  said  8.  8. 
did  demise  a  certain  bouse  and  premises,  situate  and  being  No.  2,  Mot- 
combe-street,  in  tbe  parisb  aforesaid,  in  tbe  county  aforesaid,  to  tbe  said 
J.  L.,  bis  executors,  administrators  and  assigns,  for  tbe  term  of  twenty- 
one  years  from  Lady. day  tben  last.  And  tbe  jurors  aforesaid,  upon  tbeir 
oatb  aforesaid,  do  furtber  present,  tbat  a  counterpart  of  tbe  said  lease  was 
at  tbe  time  of  tbe  granting  of  tbe  said  lease,  executed  by  tbe  said  J.  L., 
wbicb  counterpart  of  lease,  under  tbe  band  and  seal  of  tbe  said  J.  L.,  was 
at  tbe  time  of  tbe  committing  of  tbe  offence  bereinafter  in  tbis  count 
mentioned,  in  tbe  possession  and  custody  of  tbe  said  C.  P.  B.  and  otbers, 
wbo  tben  and  tbere  were  tbe  solicitors  of  tbe  said  8.  8.,  be  tbe  said  8.  8. 
being  tben  and  tbere  tbe  owner  of  tbe  said  counterpart  of  lease,  and  of  tbe 
premises  tbereby  demised,  to  wit,  at  tbe  parisb  aforesaid,  in  tbe  county 
aforesaid.  And  tbe  jurors  aforesaid,  upon  tbeir  oatb  aforesaid,  do  furtber 
present,  tbat  tbe  said  J.  L.,  and  tbe  said  evil-disposed  person  wbose  name 
is  to  tbe  jurors  aforesaid  unknown,  well  knowing  tbe  premises,  on  tbe 
same  day,  and  in  tbe  year  first  aforesaid,  at  tbe  parisb  aforesaid,  in  tbe 
county  aforesaid,  and  witbin  tbe  jurisdiction  of  tbe  said  court,  and  wbilst 
tbe  said  8.  S.  was  sucb  owner  as  aforesaid,  unlawfully  and  wickedly  did 
conspire,  confederate  and  agree  togetber,  to  defraud  and  prejudice  the 
said  8.  S.  by  altering  tbe  word  twenty  in  tbe  said  lease  to  tbe  word 
seventy,  so  as  to  make  tbe  term  of  years  granted  in  and  by  tbe  said  lease 
appear  to  be  seventy-one  instead  of  twenty-one,  and  by  falsely  and 
fraudulently  pretending  tbat  tbe  said  J.  L.  was  entitled,  xmder  tbe  said 
lease,  to  tbe  bouse  and  premises  tbereby  demised  for  a  term  of  seventy-one 
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years.     And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further    Precedwti. 

present  that  the  said  J.  L.,  and  the  said  evil-disposed  person  whose  name      ^  "Virr 

is  to  the  jurors  aforesaid  unknown,  to  wit,  on  the  same  day,  and  in  the  jQ^iciineDt  for 

parish  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  stediog  title 

said  court,  in   pursuance  of,  and  according  to,  the  unlawful  conspiracy,  deeds  of  ao 

confederacy  and  agreement  so  had  and  made  between  them  as  aforesaid,  ^^*^' 

unlawfully  and  wickedly  did  endeavour  to  persuade  and  induce  one  John 

W.  Jones,  who  then  was  a  clerk  and  servant  of  the  said  0.  P.  B.  and  others, 

to  purloin  from  the  said  0.  P.  B.  and  others  the  said  counterpart  of  the  said 

lease,  and  to  deliver  the  said  counterpart  to  the  said  J.  L.,  in  order  that 

the  said  J.  L.,  and  the  said  evil-disposed  person  whose  name  is  to  the 

jurors  aforesaid  unknown,  might  then  and  there  destroy  and  make  away 

with  the  said  counterpart  to  the  great  damage  and  prejudice  of  the  said 

S.  S.,  to  the  evil  example  of  all  others  in  the  like  case  offending,  and 

against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Seventh  Count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  Seventh  count, 
further  present,  that  the  said  J.  L.,  and  the  said  evil-disposed  person  whose 
name  is  to  the  jurors  aforesaid  unknown,  afterwards,  to  wit,  on  the  day  and 
in  the  year  first  aforesaid,  at  the  parish  afoi'esaid,  in  the  county  aforesaid, 
and  within  the  jurisdiction  of  the  said  court,  unlawfully  and  wickedly  did 
conspire,  confederate  and  agree  together,  to  cheat,  defraud,  and  prejudice 
the  said  S.  S.  by  falsely  and  fradulently  altering  a  certain  lease  of  a  house 
and  premises,  situate  and  being  No.  2,  Motcombe-street,  in  the  parish 
aforesaid,  in  the  county  aforesaid,  which  said  lease  had  been  theretofore 
granted  by  the  said  S.  S.  to  the  said  J.  L.  for  the  term  of  twenty-one 
years,  and  by  a  certain  false  and  fraudulent  alteration  to  make  the  said 
lease  appear  to  have  been  granted  by  the  said  S.  S.  to  the  said  J.  L.  for 
the  term  of  seventy-one  years,  to  the  great  damage  and  prejudice  of  the 
said  S.  8.,  to  the  evil  example  of  all  others  in  the  like  case  offending,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Eighth  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  Eighth  count, 
further  present,  that  the  said  J.  L.,  and  the  said  evil-disposed  person 
whose  name  is  to  the  jurors  aforesaid  unknown,  afterward,  to  wit,  on  the 
same  day  and  in  the  year  first  aforesaid,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  unlawfully 
and  wickedly  did  conspire,  confederate  and  agree  together,  by  divers 
fradulent  and  corrupt  practices  and  contrivances,  to  obtain  of  and  from 
the  said  C.  P.  B.  and  others,  a  certain  counterpart  of  lease,  executed  by 
the  said  J.  L.,  and  the  property  of  the  said  S.  8.,  and  of  great  value,  to 
wit,  of  the  value  of  100/.  with  intent  then  and  there  and  thereby  to 
deprive  the  said  8.  8.  of  the  said  counterpart  of  lease,  and  to  cheat  and 
defraud  him  of  his  moneys,  to  the  great  disuuage  of  the  said  8.  8.,  to  the 
evil  example  of  all  others  in  the  like  case  offending,  and  against  the  peace 
of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

NinUi  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  Ninth  count, 
further  present,  that  the  said  J.  L.,  and  the  said  evil-disposed  person 
whose  name  is  to  the  jurors  afoi*esaid  unknown,  on  the  day  and  year  first 
aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within  the 
jurisdiction  of  the  said  court,  unlawfully  and  wickedly  did  conspire,  con- 
federate and  agree  together,  by  divers  fradulent  schemes  and  devices,  to 
obtain  to  themselves  a  certain  counterpart  of  lease  of  great  value,  to  wit, 
of  the  value  of  100/.,  the  property  of  the  said  8.  8.,  with  intent  then  and 
there  to  cheat  and  defraud  the  said  8.  8.  of  the  same,  to  the  great  damage, 
prejudice  and  injury  of  the  said  8.  8.,  to  the  evil  example  of  all  others  in 
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Preeedeni9, 

NoTvill. 
Indictment  foi 
stealing  title 
deeds  of  an 
estate. 

Tenth  connt. 


the  like  case  offending,  and  against  the  peace  of  our  said  Lady  the  Qaeen, 
her  crown  and  dignity. 

Tenth  Count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
farther  present,  that  the  said  J.  L.,  and  the  said  evil-disposed  person, 
whose  name  is  to  the  jurors  aforesaid  unknown,  afterwards,  to  wit,  on  the 
day  and  year  first  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
and  within  the  jurisdiction  of  the  said  court,  unlawfully  and  wickedly  did 
conspire,  confederate  and  agree  together,  by  divers  fraudulent  schemes 
and  subtle  contrivances,  to  cheat  and  defraud  the  said  8.  8.  of  his  moneys, 
to  the  great  damage,  prejudice  and  injury  of  the  said  8.  8.,  to  the  eril 
example  of  all  others  in  the  like  case  offending,  and  against  the  peace  of 
our  said  Lady  the  Queen,  her  crown  and  dignity. 


No.  IX. 

Indictment  under  the  6^7   Vict.  c.  9  6, /or  threatening  to  publish  a  LiM 

with  intent  to  extort  Monef/,  (a) 

CENTBAL  Criminal  Court,)       The  jurors  for  our  Lady  the  Queen, 
to  wit.  )  upon  their  oath  present,  that  heretofore 

his  late  Majesty  King  Charles  the  Second,  to  wit,  on  the  2nd  day  of 
May,  in  the  22nd  year  of  his  reign,  by  his  letters  patent  bearing  date 
at  Westminster  the  day  and  year  aforesaid,  duly  sealed  in  that  behalf,  to 
wit,  with  the  great  seal  of  England,  and  by  writ  of  privy  seal,  after 
reciting  that  certain  persons,  in  the  said  letters  patent  mentioned,  had,  at 
their  own  great  costs  and  charges,  undertaken  an  expedition  for  Hudson's 
Bay  [here  portions  of  the  letters  patent  were  set  out,"] 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  farther  present, 
that  after  the  making  and  granting  of  the  said  letters  patent  as  aforesaid, 
and  at  the  time  of  the  committing  of  the  offence  by  one  John  McLaughlin, 
hereinafter  next  mentioned,  to  wit,  on  the  day  and  year  in  that  behalf 
after  mentioned,  the  said  letters  patent  were  in  full  force  and  unrepealed, 
and  the  said  body  corporate  were  trading  under  the  same,  and  having, 
receiving,  poesessing,  enjo3dQg  and  retaining  the  privileges,  liberties, 
jurisdictions  and  franchises  thereby  granted  to  the  said  body  corporate. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 
after  the  making  and  granting  of  the  said  letters  patent,  and  before  and  at 
the  time  of  the  committing  of  the  said  offence  by  the  said  John  McLaughlin, 
as  hereinafter  next  mentioned,  one  Sir  John  Henry  Felly,  bai'onet,  was  the 
governor  of  the  said  body  corporate  and  politic  under  the  said  letters 
patent.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  after  the  making  and  granting  of  the  said  letters  patent,  and 

(a)  The  defendant  was  arraigned  on  this  indictment  at  the  Janaarj  Session  of  the  Central 
Criminal  Coart ;  hnt  it  was,  on  the  objection  being  taken,  conceded  bj  the  eonnsel  for  the 
proseention,  that  the  above  act  did  not  apply  to  the  case  of  a  libel  on  a  corporation,  and  the 
defendant  was  aeqnitted.  It  is  thought,  however,  from  the  special  nature  of  tho  libel  itsslfi 
and  the  nnnsnal  matters  set  ont,  that  the  form  may  be  of  soma  valoe  to  the  praotitiooer. 
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before  and  at  the  time  of  the  committing  of  the  said  offenoe,  to  wit,  on     Preudmu, 
the  day  and  year  in  that  behalf  after-mentioned^  one  Andrew  Oolvile,       jif^Tix. 
Esq.,  was,  under  the  said  letters   patent,  deputy-goyemor  of  the  said  indictment  for 
company  and  body  corporate  and  politic.     And    the  jurors  aforesaid,  threateniog  to 
upon  their  oath  aforesaid,  do  further  present,  that  after  the  making  and  publish  a  libel 
granting  of  the  said  letters  patent,  and  before  and  at  the  time  of  the  J^jJ")^^!^ 
committing  of  the  said  offence,  to  wit,  on  the  day  and  year  in  that  behalf 
after-mentioned,  seven  of  the  then  members  of  the  said  company  and 
body  corporate  and  politic,  that  is  to  say,  Benjamin  Harrison,  Esq.,  John 
Halkett,  Esq.,  Henry  Hulse  Berens,  Esq.,  Aaron  Chapman,  Esq.,  Edward 
Ellice,   Esq,,    The    Bight    Hon.    Dunbar  James,  Earl  of  Selkirk,  and 
Alexander  Weynton,  Esq.,  were  a  committee  of  the  said  company  and 
body  corporate  under  the  said  letters  patent. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  after  the  making  and  granting  of  the  said  letters  patent,  and  before 
the  committing  of  the  offence  by  the  said  John  McLaughlin  hereinafter 
next  mentioned,  to  wit,  on  the  Ist  day  of  January,  in  the  year  of  our 
Lord  1810,  the  then  govenor  of  the  said  body  corporate,  and  the  said 
body  corporate,  duly  erected  and  established  under  the  said  letters  patent 
a  certain  colony,  called  the  Bed  Biyer  Colony,  at  the  Bed  Biyer,  being 
one  of  the  places  and  within  the  limits  and  bounds  granted  by  the  said 
letters  patent  as  aforesaid,  which  said  colony,  so  erected  and  established 
as  aforesaid,  was  at  the  time  of  the  committing  of  the  said  offence  herein- 
after mentioned,  to  vrit,  on  the  day  and  year  in  that  behalf  after-men- 
tioned, continued  and  established  under  the  said  letters  patent,  and  the 
said  Sir  John  Henry  Pelly,  Baronet,  Andrew  Colvile,  Esq.,  Benjamin 
Harrison,  Esq.,  John  Halkett,  Esq.,  Henry  Hulse  Berens,  Esq., 
Aaron  Chapman,  Esq.,  Edward  Ellice,  Esq.,  the  Bight  Honourable 
Dunbar  James,  Earl  of  Selkirk,  and  Alexander  Weynton,  Esq.,  were, 
under  the  said  letters  patent,  managing  and  handling  the  business  affairs 
and  things  of  the  said  company,  and  body  corporate  and  politic,  in  and 
respecting  and  concerning  the  said  colony,  called  the  Bed  Biver  Colony, 
at  the  time  of  the  committing  of  the  offenoe  hereinafter  mentioned,  to 
wit,  on  the  day  and  year  in  that  behalf  after  mentioned.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  after  the 
making  and  granting  of  the  said  letters  patent,  and  before  the  committing 
of  the  said  offenoe,  to  wit,  on  the  Ist  day  of  January,  in  the  year  of  our 
Lord  1840,  and  on  diyers  other  days  and  times  between  that  day  and  the 
committing  of  the  said  offence,  the  then  goyemor  and  body  corporate  and 
politic,  under  and  by  yirtue  of  the  said  letters  patent,  and  as  they  were 
empowered  thereby,  did  leyy  diyers,  to  wit,  500  duties  at  and  in  the  said 
colony,  called  the  Bed  Biyer  Colony.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  after  the  making  and  granting 
of  the  said  letters  patent,  and  before  the  committing  of  the  said  offence, 
to  wit,  on  the  1st  day  of  January,  in  the  year  of  our  Lord  1840,  and  on 
diyers  other  days  and  times  between  that  day  and  the  committing  of  the 
said  offence,  the  then  goyemor  of  the  said  body  corporate,  and  the  said 
body  corporate  did,  under  and  by  yirtue  of  the  said  letters  patent,  make, 
ordain  and  constitute  divers,  to  wit,  1000  reasonable  laws,  constitutions, 
orders  and  ordinances,  for  the  good  government  of  the  said  body  cor- 
porate, and  for  regulating  the  trade  to  and  with  the  said  colony,  called 
the  Bed  Biver  Colony,  and  otherwise.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  the  governor  for  the  time 
being  of  the  said  body  corporate,  and  the  said  body  corporate,  since  the 
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Preeedenti,  making  and  granting  of  the  said  letters  patent,  and  before  the  com- 
^~  mitting  of  the  said  ofifence,  to  wit,  on  the  said  first  day  of  January, 
Indictment  for  ^^  ^^^  7®^^  ^^  ^^^  Lord  1840,  and  on  diyers  other  days  and  timet 
tbreattniDgto  between  that  day  and  the  committing  of  the  said  offence,  carried 
pobliBh  a  libel  and  conveyed  for  raasonable  reward  to  the  said  body  corporate  in 
witb  intent  to  ^-j^  behalf,  divers  goods  and  merchandise  from  divers,  to  wit,  fifty 
tzo  money.  ^^^  j^  England,  to  a  place  called  York  Factory,  being  one  of  the 
places,  and  within  the  limits  and  boundaries,  by  the  said  letters  patent  as 
aforesaid.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  after  the  making  and  granting  of  the  said  letters  patent,  and 
before  the  committing  of  the  said  offence,  to  wit,  on  the  Ist  day  of 
January,  in  the  year  of  our  Lord  1840,  and  on  divers  other  days  and 
times  between  that  day  and  the  committing  of  the  said  offence,  the  then 
governor  and  body  corporate  levied  divers,  to  wit,  fifty  duties  upon 
certain  goods  then  imported  into  York  Factory  aforesaid,  as  the  said 
governor  and  body  corporate  were  empowered  to  do  by  the  said  letters 
patent.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  after  the  making  and  granting  of  the  said  letters  patent,  and 
before  and  at  the  time  of  the  committing  of  the  said  offence,  to  wit,  on  the 
1st  day  of  January,  in  the  year  of  oar  Lord  1840,  and  on  divers  other 
days  and  times  between  that  day  and  the  committiDg  of  the  said  offence, 
divers,  to  wit,  50,000  persons  came  to,  and  did  live,  inhabit,  reside,  and 
settle  at  the  Bed  River  Colony  aforesaid.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  after  the  making  and  grant- 
ing of  the  said  letters  patent,  and  before  the  committing  of  the  said  offence, 
to  wit,  on  the  said  Ist  day  of  January,  in  the  year  of  our  Lord  1840, 
and  on  divers  other  days  and  times  between  that  day  and  the  com* 
mitting  of  the  said  offence,  divers,  to  wit,  55,000  persons  then  inhabiting 
living,  and  residing  at  the  Bed  Biver  Colony  aforesaid,  were  known  and 
called,  from  divers  causes,  ''  half-breeds."  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  after  the  making  and  grant- 
ing of  the  said  letters  patent,  and  before  the  committing  of  the  said  offence, 
to  wit,  on  the  1st  day  of  January,  in  the  year  of  our  Lord  1840,  and  on 
divers  other  days  and  times  between  that  day  and  the  committing  of  the 
said  offence,  the  then  governor  of  the  said  body  corporate,  and  the  said 
body  corporate,  duly  appointed  and  established  under  and  by  virtue  of 
the  said  letters  patent,  divers,  to  wit,  two  judges,  six  magistrates,  and 
twenty  policemen,  in  and  for,  and  to  act  in  and  for  the  county  aforesaid, 
called  the  Bed  Biver  Colony.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  after  the  making  and  granting  of  the 
said  letters  patent,  and  before  the  committing  of  the  said  offence,  to  wit, 
on  the  1st  day  of  January,  in  the  year  of  Lord  1840,  the  then  governor  of 
the  said  body  corporate,  and  the  said  body  corporate,  under  and  by  virtue 
of  the  said  letters  patent,  constituted,  establi^ed  and  appointed  divers, 
to  wit,  twelve  persons  to  attend  to  the  affairs  and  business  of  the  said 
body  corporate,  at  and  in  the  colony  aforesaid,  called  the  Bed  Biver 
Colony,  and  which  last-mentioned  persons  were  acting  under  such  ap* 
pointment,  before  and  at  the  time  of  the  committing  of  the  said  offence,  to 
wit,  on  the  day  and  year  after-mentioned,  and  were  then  called  and 
known  as  the  counsel  of  Ajjiniboia,  all  of  which  facts  J.  M.  L.  hereafter- 
mentioned,  before  and  at  the  time  of  the  committing  of  the  said  offence^ 
to  wit,  on  the  day  and  year  after-mentioned,  had  notice.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the  said 
J.  M.  L.,  late  of  the  parish  of  St.  Benet,  Qracechurch,  in  the  city  of 
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tiOndon,  and  wiiHin  the  jorisdiciion  of  the  said  Central  Criminal  Court,  Preeedenti, 
labourer,  after  the  makiiig  and  granting  of  the  laid  letters  patent,  and  jsTir 
after  all  the  acts  aforesaid  had  been  done,  and  facts  and  matters  aforesaid  indietaMnt  for 
taken  place  as  aforesaid,  and  after  the  said  J.  M.  L.  had  had  notice  of  the  thrantMiisg  to 
same  as  aforesaid,  and  after  the  1st  day  of  November,  in  the  year  of  our  pablish  a  libel 
Lord  1843,  to  wit,  on  the  14th  day  of  February,  in  the  year  of  our  Lord  jlj^'^'i^n  *** 
1846,  at  the  said  parish  of  St.  Benet,  Ghraoechurch,  in  the  said  city  of  ^' 

London,  and  within  the  jurisdiction  of  the  said  Central  Criminal  Court, 
did  unlawfully,  knowingly  and  wilfully,  with  intent  then  and  there,  and 
within  the  jurisdiction  of  the  said  Central  Criminal  Court,  to  extort  a 
large  sum  of  money,  to  wit,  the  sum  of  1000/.,  from  the  said  body 
corporate  and  politic,  threaten  to  print  and  publish  certain  matters  and 
things  touching  and  concerning  the  said  body  corporate  and  politic,  and 
touching  and  concerning  the  matters,  acts,  facts  and  things  aforesaid, 
that  is  to  say,  that  the  Hudson's  Bay  Company  (meaning  the  said  body 
corporate  and  politic,  called  the  Covemor  and  Company  of  Adyenturers 
of  England  trading  into  Hudson's  Bay),  refuse  British  subjects  in  a 
British  colony  (meaning  the  said  colony  established  as  aforesaid  under  the 
said  letters  patent)  the  same  privileges  allowed  by  the  English  Gk>venment 
to  British  subjects  in  other  colonies.  "  This  company  (meaning  the  said 
company  and  body  corporate)  levies  duties  different  to  what  are  usually 
levied  in  the  provinces,  amounting  to  a  prohibition  (meaning  that  the  said 
duties  so  levied  under  the  said  letters  patent  as  first  aforesaid,  amounted  to 
a  prohibition.)  It  (meaning  thereby  the  said  company  and  body  corporate) 
makes  laws  to  suit  its  (meaning  the  said  body  corporate's)  own  purposes 
(meaning  thereby  that  some  of  the  said  laws,  as  made  under  the  said 
letters  patent  as  aforesaid,  were  made  to  suit  the  said  body  corporate's) 
own  purposes.  Four  times  the  freight  is  charged  from  England  to  York 
Factory  more  than  to  any  other  port  in  the  British  provinces  (meaning 
thereby  that  the  said  body  corporate  charged  a  greater  freight  for  the  said 
carriage  an4  conv^ance  of  goods  and  merchandize  from  the  said  ports  in 
England  to  York  Factory  aforesaid,  than  the  said  body  corporate  ought  to 
have  charged.)  A  duty  of  20  per  cent,  has  been  levied  upon  «J1  goods  coming 
into  York  Factory  (meaning  thereby  that  a  duty  of  20  per  cent,  had,  before 
the  committing  of  the  said  offence,  been  levied  upon  the  said  goods  im- 
ported into  York  Factory  as  aforesaid)  by  the  said  duties  so  levied  upon 
such  goods  as  aforesaid.  In  its  (meaning  the  said  body  corporate's) 
tranactions  with  the  settlers  (meaning  the  said  persons  so  living,  inhabit- 
ing, residing  and  settling  in  the  said  colony  as  first  aforesaid,  before  and 
at  the  time  of  the  conmiitting  of  the  said  offence)  every  advantage  is 
taken  and  there  is  no  manner  of  appeal.  That  ereiy  obstacle  is  thrown 
in  the  way  of  exportation  to  England  and  importation  to  the  United 
States,  or  any  enterprise  taken  in  hand  by  the  settlers  (meaning  the  said 
persons  so  living,  inhabiting,  residing  and  settling  in  the  said  colony  as 
last  aforesaid,  at  the  time  of  the  committing  of  the  said  offence) :  half- 
breeds  (meaning  the  said  persons  inhabiting,  living  and  residing  in  the 
colony,  called  the  Bed  Biver  Colony  aforesaid,  at  the  time  of  tiie  com- 
mitting of  the  said  offence,  called  half-breeds  as  aforesaid)  are  held  as  an 
inferior  race,  and  kept  down  like  negroes  (meaning  thereby  that  the  said 
body  corporate,  at  the  time  of  the  committing  of  the  said  offence,  held  and 
used  the  said  persons,  called  half^^breeds,  as  an  inferior  race  to  the  rest  of 
the  persons  then  residing,  inhabiting,  and  settling  in  the  said  colony, 
called  the  Bed  Biver  Colony  as  aforesaid.)  Settlers  (meaning  thereby  the. 
said  persons  living,  inhabiting,  residing  and  settling  in  the  said  colony 
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rrectdenu,  as  first  aforesaid,  at  the  time  of  the  committiiig  of  said  offence)  are 
^~  prohibited  from  trading  with  the  Indians,  or  in  furs  with  one  another 
Indiotment  for  (^^^'^'^g  thereby  that  the  said  body  corporate  had  so  prohibited  each 
threaUDiDft  to  last-mentioned  persons.)  They  are  prohibited  from  trading  without  the 
pnblisb  a  libel  bounds  of  the  settlement  (meaning  the  said  colony),  or  selling  their  furs 
with  intent  to  iq  traders  in  opposition  to  the  company  (meaning  the  said  body  corporate), 
ex  0  money.  {^]^]^QQg]^  ^  much  larger  price  is  generally  received  for  them  from  these 
traders  (meaning  that  the  said  last-mentioned  persons  were  so  prohibited  as 
last  aforesaid  by  the  said  body  corporate,  by  their  said  laws  so  made  as 
aforesaid):  that  the  Fur  Trade  Council  of  Bupert's  Land  makes  laws 
for  the  colony  (meaning  the  colony  called  the  fied  Biyer  Colony  afore- 
said) :  that  threats  have  been  used  to  induce  settlers  (meaning  some  of 
the  said  persons  liying,  inhabiting,  residing  and  settling  in  the  said 
colony  as  first  aforesaid),  to  sign  land  deeds:  that  the  chief  magia- 
trate  (meaning  one  of  the  said  magistrates  so  appointed  for,  and 
to  act  in  the  said  colony  as  aforesaid)  of  the  colony  (meaning  the 
said  colony)  is  a  chief  factor  in  the  company  (meaning  the  said  body 
corporate):  (that  as  such  he  must  be  opposed  to  the  interests  of  that 
colony  (meaning  the  said  colony) :  that  tiie  recorder  or  judge  (meaning 
/  one  of  the  said  judges  so  appointed  and  established  for  and  to  act  in  Uie 
said  colony  as  aforesaid)  is  appointed  and  paid  by  the  company  (meaning 
the  said  body  corporate),  and  holds  its  offices  at  its  (meaning  the  said 
body  corporate)  will :  that  as  such  his  interests  are  identified  with  the 
company's  (meaning  thereby  the  said  body  corporate)  :  that  there  being 
no  other  counsel,  his  charge  must  materially  affect  the  juzy :  that  all  the 
magistrates  (meaning  some  of  the  said  magistrates  so  appointed  and 
established  as  aforesaid)  hold  some  office  or  other  from  tiie  company 
(meaning  thereby  the  said  body  corporate) :  that  the  sheriff  (thereby 
meaning  one  of  the  said  magistrates  so  appointed  and  established  as  and 
to  act  for  the  said  colony,  under  the  said  letters  patent  as  aforesaid)  is  a 
magistrate  also,  and  holds  sundry  offices  which  proceed  from  the  com- 
pany (meaning  thereby  the  said  body  coiporate):  that  the  council 
(meaning  thereby  the  said  persons  so  constituted,  established  and  ap- 
pointed to  attend  to  the  said  affairs  and  business  of  the  said  body  cor- 
porate in  the  said  colony)  is  composed  of  individuals  subservient  to,  and 
appointed  by  the  company  (meaning  thereby  the  said  body  corporate), 
and  all  holding  some  annuity  or  other  from  it,  with  the  exoeption  of  two 
individuals :  i£at  an  immense  corps  of  policemen  (meaning  some  of  the 
said  polioemen  so  appointed  and  established  as  aforesaid)  are  kept  up 
and  paid  from  the  revenue  of  the  colony  (meaning  the  said  colony^  who 
are  neither  required  nor  wanted  for  the  peculiar  purposes  of  the  com- 
pany (meaning  thereby  the  said  body  corporate) :  that  numbers  of  these 
polioemen  were  disoharged  huit  May  without  payment  of  their  salaries, 
because  they  attended  a  public  demonstration:  that  another  was  dis- 
charged simply  because  he  acted  as  interpreter  to  an  American :  that  a 
charge  was  brought  against  another  which  could  not  be  substantiated, 
and  when  about  to  be  paid  his  salary,  word, was  brought  in  to  the  magis- 
trates from  the  governor  (meaning  the  said  Sir  John  Henry  Pdly, 
baronet),  that  it  was  his  wish  he  should  be  discharged,  and  notwith- 
standing his  innocence,  the  poor  fellow  lost  his  salary."  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the  said 
matters  and  things,  and  each  and  every  of  them,  at  the  time  of  the  com- 
mitting of  the  said  offence,  to  wit,  on  the  day  and  year  in  that  bcdialf 
aforesaid,  touched,  and  concerned  and  related  to  the  said  body  corporate. 
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and  the  matters,  facts  and  things  aforesaid,  contrary  to  the  form  of  the     PreeedmU. 

statute  in  sach  case  made  and  provided,  and  against  the  peace  of  our  said       wrTx. 

Lady  the  Queen,  her  crown  and  dignity.  Indictmeot  for 

threateniog  to 

pnblish  a  libel 

with  intaot  to 

extort  money. 


No.  X. 

IfidictmetU  under  the  59  Geo.  d,  c,  69,  for  equipping  a  Vessel  to  be  employed 
in  the  service  of  a  Foreign  State  against  another  State  toith  which  this 
country  is  at  peace  ;  with  counts  for  conspiracy, 

CENTBAL  Oriminal  Ooort,)  The  jurors  for  our  Lady  the  Queen  Pint  ooant. 

to  wit.  )  upon  their  oath  present,  that  Qiovanni 

Oranatelli,  late  of  the  parish  of  Saint  John,  Wapping,  in  the  county  of 
Middlesex,  and  within  the  jurisdiction  of  the  Oentrcd  Criminal  Oourt, 
Esquire,  commonly  called  Prince  Qranatelli,  Lewis  Soalia,  late  of  the  same 
place.  Esquire,  Salvadore  D'Amico,  late  of  the  same  place,  gentleman,  and 
John  Moody,  late  of  the  same  place,  gentleman,  on  the  1st  day  of 
February,  in  the  year  of  our  Lord  1849,  with  force  and  arms,  within  the 
United  Kingdom  of  Great  Britain  and  Ireland,  to  wit,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said 
Central  Criminal  Court,  unlawfully,  and  without  the  leave  and  license 
of  our  said  Lady  the  Queen  for  that  purpose  first  had  and  obtained, 
either  under  the  sign  manual  of  her  said  Majesty,  or  signified  by  order  in 
council,  or  by  proclamation  of  her  said  Majesty,  or  in  any  other  manner 
whatever,  did  furnish,  equip,  and  fit  out  a  certain  vessel  called  "The 
Bombay,"  with  intent  and  in  order  that  the  said  vessel  should  be  employed 
in  the  service  of  certain  foreign  people  then  inhabiting  a  certain  foreign 
country,  to  wit,  the  Island  of  Sicily,  and  with  intent  to  commit  hostilities 
against  a  certain  prince,  to  wit,  Ferdinand  the  First,  king  of  the  kingdom 
of  the  two  Sicilies,  with  whom  our  said  lady  the  Queen  was  not  then  at 
war,  against  the  form  of  the  statute  in  such  case  made  and  provided,  to 
the  great  danger  of  the  peace  and  welfare  of  this  kingdom,  and  against 
the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

The  second  count  charged  an  intent  to  be  employed  in  the  service  of  Second  oonnt 
Ouiseppe  La  Farina,  and  the  Marquis  of  Torresara,  then  assuming  the 
government  of  Sicily. 

The  Third  and  Fourth  counts  charged  the  intent  to  serve  each  respeo-  Third  ind 
tively.  foorth  counts. 

Fifth  Count, — ^To  serve  certain  persons  unknown,  to  wit,  the  Sicilian  Fifth  oonnt 
people. 

SixUi  Count, — To  serve  a  certain  foreign  people  in  a  foreign  country.  Sixth  cooni. 
to  wit,  Sicily,  against  the  subjects  and  citizens  of  Ferdinand. 

Seventh,   Eightli,  and  Ninth  Counts, — ^To  serve  Qiuseppe  La  Farina,  Se?enth,eigbth, 
and  the  Marquis  Torresara  (together  and  separately),  assuming  govern-  *°^  °>"^ 
ment  over  Sicilian  people.  ooonta. 

Tenth  Count, — ^To  serve  persons  unknown,   against  the  subjects  of  Tenth  oonnt. 
Ferdinand. 

The  ten  following  counts  varied  from  the  first  ten  in  alleging  an  attempt 
and  endeavour  to  furnish,  equip,  and  fit  out  "  The  Bombay/* 
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Pncedtmtt. 

nTx. 

lodictniMit  for 
eqaippiog  a 
▼esael  to  be 
employed  in  the 
semce  of  e 
foreign  state 
against  another 
state,  &C. 

Twenty-first 
ooont. 


Tbirty-fint 
conot. 


Siaty-first 
oonnt 


Twet^'first  C<mnL — ^And  the  jurois  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  Giovanni  Qranatelli,  Lewis  Scalia, 
Salvadore  D'Amico,  and  John  Moody,  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  with  force  and  arms,  within  the  United  Kingdom  of 
Great  Britain  and  Ireland,  to  wit,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  and  within  the  juriediction  of  the  said  Central  Criminal  Court, 
onlawfally,  and  without  the  leave  and  license  of  our  said  Lady  the 
Queen  for  that  purpose  first  had  and  obtained,  either  under  the  sign 
manual  of  our  said  Lady  the  Queen,  or  signified  by  order  in  council,  or 
by  proclamation  of  her  said  Majesty,  or  in  any  other  manner  whatever, 
did  procure  to  be  equipped,  furnished  and  fitted  out,  and  unlawfully  and 
knowingly  did  aid  and  assist,  and  were  concerned  in  the  equipping, 
furnishing,  and  fitting  out  of  a  certain  vessel  called  ''  The  Bombay,"  with 
intent  and  in  order  that  the  said  vessel  should  be  employed  in  the  service 
of  certain  foreign  people  then  inhabiting  a  certain  foreign  country,  to 
wit,  the  Island  of  Sicily,  with  intent  to  commit  hostilities  against  a  certain 
piince,  to  wit,  Ferdinand  the  First,  king  of  the  kingdom  of  the  Two 
Sicilies,  with  whom  our  said  Lady  the  Queen  was  not  then  at  war, 
against  the  form  of  the  statute  in  such  case  made  and  provided,  to  the 
great  danger  of  the  peace  and  welfare  of  this  kingdom,  and  against  the 
peace,  &c. 

The  next  nine  counts  vary,  as  those  from  the  second  to  the  tenth. 

T/tirty'Jirst  Count — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  Giovanni  Granatelli,  Lewis  Scalia,  Salva- 
dore D'Amico,  and  John  Moody,  afterwai'ds,  to  wit,  on  the  day  and  year 
aforesaid,  with  force  and  arms,  within  the  United  Kingdom  of  Great 
Britain  and  Ireland,  to  wit,  at  the  parish  aforesaid,  in  the  county  afore- 
said, and  within  the  jurisdiction  of  the  said  Central  Criminal  Court, 
unlawfully  and  without  the  leave  and  license  of  our  said  Lady  the  Queen, 
for  that  purpose  first  had  and  obtained,  either  under  the  sign  manual  of 
our  said  Lady  the  Queen,  or  signified  by  order  in  council,  or  by  proda- 
niation  of  her  said  Majesty,  or  in  any  other  manner  whatever,  did  fur- 
nish, equip,  and  fit  out  a  certain  vessel  called  "The  Bombay,"  with  intent 
and  in  order  that  the  said  vessel  should  be  employed  in  the  service  of 
certain  foreign  people  then  inhabiting  a  certain  foreign  countiy,  to  wit, 
the  Island  of  Sicily,  as  a  transport  against  a  certain  prince,  to  wit, 
Ferdinand  the  First,  king  of  the  kingdom  of  the  Two  Sicilies,  with 
whom  our  said  Lady  the  Queen  was  not  then  at  war,  against  the  form  of 
the  statute  in  such  case  made  and  provided,  to  the  great  danger  of  the 
peace  and  welfare  of  this  kingdom,  and  against  the  peace,  &c. 

Thirty-first  to  Foj-tieth,  same  variations  as  in  the  first  ten  ;  Forty-first 
to  Fiftieth,  charged  an  attempt  and  endeavour  to  equip  and  fit  out  "  The 
Bombay,"  as  a  ti'ansport,.with  like  variations. 

Sixty-first  Count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  Giovanni  Granatelli,  Lewis  Scalia,  Sal- 
vadore D'Amico,  and  John  Moody,  not  regarding  the  laws  of  this  realm, 
afterwards,  to  wit,  on  the  20th  day  of  December,  in  the  year  of  our  Lord 
1848,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within  the 
jurisdiction  of  the  said  Centnd  Criminal  Court,  unlawfully  did  conspire, 
combine,  confederate  and  agree  together  with  divers  other  evil-disposed 
persons,  whose  names  are  to  the  jurors  aforesaid  as  yet  unknown,  un- 
lawfully, knowingly  and  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  without  the  leave  and  license  of  our  said  Lady  the 
Queen,  for  that  purpose  first  had  and  obtained,  either  under  the  sign 
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manual  of  our  said  Lady  the  Queen,  as  signified  by  order  in  council,  or    jV^gecfaify. 
by  proclamation  of  Her  said  Majesty,  or  in  any  other  manner  whatsoever,        v~~x 
within  the  United  Kingdom  of  Qrwit  Britain  and  Ireland,  to  wit,  at  the  iQaictneotfor 
parish  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiotion  of  equipping  a 
the  said  Central  Criminal  Court,  to  equip,  furmsh,  and  fit  out,  and  pro-  ▼wmi  to  be 
cure  to  be  equipped,  furnished  and  fitted  out,  two  vessels,  respectively  «n>Pjo7*^»n  '*»• 
called  the  Bombay  and  the  Vectis,  with  intent  and  in  order  that  the  said  f^f^gg^  st^*^ 
vessels  in  this  count  mentioned,  should  be  employed  in  the  service  of  a  against  another 
certain  people  then  inhabiting  a  certain   foreign   country,  to  wit,  the  atate,  && 
Island  of  Sicily,  and  should  be  employed  in  committing  hostilities  against 
a  certain  prince,  to  wit,  Ferdinand  the  First,  King  of  the  kingdom  of  the 
Two  Sicilies,  and  his  citizens  and  subjects,  at  a  time  when  our  said  Lady 
the  Queen  was  not,  nor  should  be  at  war  with  the  said  Prince,  in  contempt 
of  our  said  Lady  the  Queen,  and  her  laws,  to  the  evil  example  of  all  others 
in  the  like  case  offending,  to  the  great  daoiger  of  the  peace  and  welfare  of 
this  kingdom,  and  against  the  peace,  &c. 

62nd  to  70th,  like  variations. 

Secenty'Jlrst  Count^^^And  the  jurors  aforesaid,  upon  their  oath  afore-  Seventy-fint 
said,  do  further  present,  that  the  said  Giovanni  Granatelli,  Lewis  Scalia,  ^^^ 
Salvadore  D'Amico,  and  John  Moody,  not  regarding  the  laws  of  this 
realm,  afterward,  to  yni,  on  the  said  20th  day  of  December,  in  the  year 
1848,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within  the 
jurisdiction  of  the  said  Central  Criminal  Court,  unlawfully  did  conspire, 
combine,  confederate  and  agree  together,  and  with  divers  other  persons 
whose  names  to  the  jurors  are  as  yet  unknown,  unlawfully,  and  according 
to  the  form  of  the  statute  in  such  case  niade  and  provided,  within  the 
United  Kingdom  of  Great  Britain  and  Lreland,  to  hire,  retain,  engage  and 
procure  divers  persons  to  the  jurors  aforesaid  unknown,  to  engage  to 
serve  and  be  employed  in  warlike  and  military  operations  as  soldiers  in 
land  service,  for  and  in  aid  of  certain  foreign  people,  to  wit,  the  Sicilian 
people,  in  contempt  of  our  said  Lady  the  Queen,  and  her  law,  and  to  the 
evil  and  pernicious  example  of  all  others  in  the  like  case  offending, 
to  the  great  danger  of  the  peace  and  welfare  of  this  kingdom,  and  against 
the  peace,  &c. 


N0.XI' 

Itidictment  agaimt  an  inhabitant  of  a  ward  in  the  city  of  London,  for 
rtfusing  to  execute  the  office  of  one  of  Vie  wardmote  inquest, 

LONDON,)  The  jurors  for  our  Lady  the  Queen,  upon  their  oath, 
to  wit.  )  present,  that  the  city  of  London  is  an  ancient  dty,  and 
that  according  to  the  custom  of  the  said  city,  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  used  and  approved  in  the  same,  at 
a  court  of  wardmote  holden  for  the  ward  of  Aldersgate,  in  London  (that 
is  to  say)  at  the  Bojral  General  Dispensary,  in  Aldersgate-street  (to  wit) 
in  the  parish  of  Ssint  Botolph  without  Aldersgate,  in  the  ward  of 
Aldersgate,  aforesaid,  in   London,    aforesaid,  according  to   the   custom 
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Second  count. 


of  the  said  city  and  court  aforesaid,  on  the  2l8t  day  of  December,  in  the 
thirteenth  year  of  the  reign  of  onr  Sovereign  Lady  Victoria,  by  the  grace 
of  God  of  the  United  Kingdom  of  Great  Britain  and  Ireland  Queen, 
defender  of  the  faith,  before  the  worshipfol  Sir  Peter  Laarie,  Knight, 
then  and  now  one  of  the  aldermen  of  the  said  city,  and  then  and 
yet  alderman  of  the  said  ward  ;  one  W.  H.,  late  of  London,  fancy 
cabinet-maker,  then  and  long  before  being  an  inhabitant^  and  reeiding 
in  the  parish  of  Saint  Botolph  withoat  Aldersgate,  in  the  ward  of 
Aldersgate,  aforesaid,  in  London,  aforesaid,  and  a  fit  and  proper  person 
to  execute  the  office  of  one  of  the  inquest  of  the  said  ward,  called 
the  wardmote  inquest,  was  lawfully  and  in  due  manner  according  to  the 
custom  of  the  said  city  and  court  of  wardmote  aforesaid,  than  and  there 
elected  to  be  one  of  the  inquest  called  the  wardmote  inquest,  for  and 
within  the  said  ward  for  one  whole  year  then  next  ensuing,  by  the  men 
inhabiting  and  resident,  paying  soot,  and  bearing  lot  within  the  said  ward, 
whereof  the  said  W.  H.,  afterward  (to  wit)  on  ike  2l8t  day  of  December, 
in  the  year  aforesaid,  and  on  diyers  other  days  and  times  between 
that  day  and  the  day  of  the  taking  of  this  inquisition  at  London  aforesaid 
(that  is  to  say)  at  the  parish  aforesaid,  in  the  ward  of  Aldersgate  afore- 
said, in  London  aforesaid,  had  notice  ;  nevertheless  the  said  W.  H,,  little 
regarding  his  duty  in  this  behalf,  but  endeavouring  and  intending  as 
much  as  in  him  lay,  totally  to  hinder  and  retard  the  due  execution 
of  justice  and  the  preservation  of  peace  and  good  order,  from  the  said  2l8t 
day  of  December,  in  the  year  aforesaid,  to  the  day  of  the  taking  of  this 
inquisition,  hath  unlawfuUy,  knowingly,  voluntarily,  obstinately,  and  con- 
temptuously, wholly  refused,  denied  and  neglected  to  take  upon  himself 
the  said  execution  of  the  said  office  of  one  of  the  wardmote  inquest  in  and 
for  the  said  ward,  although  duly  requested  so  to  do,  against  his  said  duty 
(to  wit)  at  London,  aforesaid,  in  the  parish  aforesaid,  in  the  ward  afore- 
said, in  London  aforesaid  ;  in  manifest  contempt  and  delay  of  justice,  to 
the  bad  example  of  all  other  persons  in  the  like  case  offending^  and  against 
the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Second  Coun^.— And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  W.  H.,  on  the  said  21st  day  of  December, 
in  the  year  aforesaid,  and  long  before,  and  always  after,  until  the  day  of 
the  taking  of  this  inquisition,  was  inhabiting  and  resident,  paying  scot, 
and  bearing  lot  withm  the  parish  of  Saint  Boto^h  without  Aldersgate, 
in  the  ward  of  Aldersgate,  in  London,  aforesaid,  and  that  within  the 
ward  aforesaid  there  is,  and  from  time  whereof  the  memory  oY  man  is  not 
to  the  contrary,  there  hath  been  a  certain  court  of  our  said  Lady 
the  Queen  and  her  predecessors,  called  the  wardmote,  held,  and  to  be  held, 
in  every  year  upon  the  feast-day  of  Saint  Thomas  the  Apostle,  unless  the 
said  feast  happened  to  be  or  fall  on  a  Sunday ;  and,  in  that  case,  upon  the 
day  next  following  such  Sunday,  before  the  Alderman  of  the  ward 
aforesaid,  for  the  time  being,  or  his  deputy  (to  wit)  at  London  aforesaid, 
in  the  parish  and  ward  last  aforesaid,  in  which  said  court  of  wardmote, 
according  to  the  custom  within  the  said  ward,  for  all  the  time  aforesaid, 
used  and  approved  (to  wit)  in  the  parish  and  ward  aforesaid,  in  London 
aforesaid,  all  the  men  inhabiting  and  resident,  paying  scot,  and  bearing 
lot  for  the  time  being  within  the  ward  aforesaid,  have  been  accustomed 
and  ought,  and  were  bound  by  reason  of  their  residence  there  to  appear 
in  the  said  court  and  do  their  suit  there,  and  in  the  said  oourt  of  ward- 
mote, according  to  the  custom  of  the  said  ward  and  of  the  court  of 
wardmote  aforesaid,  yearly,  for  all  the  time  aforesaid,  the  men  inhabiting 
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and  resident,  paying  soot,  and  bearing  lot  for  the  time  being,  within  the      Prtcedmii, 
ward  aforesaid,  were  aocostomed  and  onght  to  appoint  and  choose  divers       yT^i 
persons  inhabiting  and  resident,  paying  scot^  and  bearing  lot  within  the  inaictmeDtfor 
ward  aforesaid,  to  be  an  inquest  in  and  for  the  said  ward,  for  inquiring  refusing  to 
of  and  presenting  for  the  public  good,  diyers  defaults  and  offences  com-  «ieoQte  the 
mitted  and  to  te  committed  within  the  said  ward,  every  of  which  said  ^^^  !l^t**^ 
persons  so  as  aforesaid  chosen,  were  used  and  accustomed  and  ought  to  inquest, 
hold  the  said  office  last-mentioned  (to  wit)  at  London  aforesaid,  in  the 
ward  aforesaid,  for  the  year  then  next  ensuing.     And  the  jurors  aforesaid, 
upon  their  oath,  aforesaid,  further  present  that  the  said  W.  H.,  on  the 
said  21st  day  of  December,  in  the  year  aforesaid,  in  the  court  of  ward* 
mote,  then  held  for  the  ward  aforesaid,  in  the  said  parish  of  Saint  Botolph 
yrithont  Aldersgate,  in  the  ward  aforesaid,  in  London  aforesaid,  before 
the  said  Sir  Peter  Laurie,  Knight,  then  and  now  one  of  the  aldermen  of 
the  said  city,  and  then  and  yet  alderman  of  the  said  ward  lawfully  and 
duly,  by  the  men  inhabiting  and  resident,  paying  scot,  and  bearing  lot 
within  the  said  ward,  according  to  the  custom  of  the  said  ward,  and  the 
court  of  wardmote  aforesaid,  for  all  the  time  aforesaid  used,  was  elected 
into  the  said  office  of  one  of  the  inquest  last  mentioned,  for  one  whole 
year  then   next  ensuing  (that  is  to  say)  until  the  feast-day  of    Saint 
Thomas  the  Apostle  then  next  following ;    and  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  further  present  that  the  said  W.  H.,  afterwards  (to 
wit)  on  the  said  21st  day  of  December,  in  the  year  aforesaid,  at  London 
aforesaid  (to  wit)  at  the  parish  of  Saint  Botolph  without,  Aldersgate,  in 
the  ward  aforesaid,  in  London  aforesaid,  had  notice  thereof,  and  was 
then  and  there  duly  required  to  appear  among  others  in  the  court  holden 
before  the  mayor  and  aldermen  of  the  said  city  in  the  Ghiildhall  of  the 
said  city  of  London,  on  Monday  next  after  the  feast  of  the  Epiphany 
then  next  following,  to  make  due  presentment  of   all   offences  in  that 
behalf  presentable  within  the  ward  aforesaid,  for  the  public  good ;  never- 
theless the  said  W.  H.,  little  regarding  his  said  duty  in  this  behalf,  but 
intending  and  endeavouring  the  due  execution  of  his  said  office  last- 
mentioned  totally  to  neglect,  continually  after  his  said  election  into  the 
said  office,  until  the  day  of  taking  of  this  inquisition  (although  often 
requested)  and  on  the  said  Monday  next,  after  the  feast  of  the  Epiphany 
at  London,  aforesaid  (to  wit)  at  the  parish  and  ward  aforesaid,  in  London 
aforesaid,  to  make  his  appearance  as  aforesaid,  or  to  make  any  such  pre- 
sentment as  aforesaid,  or  his  said  office  in  any  manner  to  execute,  unlaw- 
fully,   voluntarily,   obstinately    and    contemptuously,    hath    altogether 
refused  and  denied,  and  yet  doth  refuse  and  deny  against  his  said  duty,  in 
manifest  contempt  of  our  said  Lady  the  Queen  and  her  laws,  to  the  bad 
example  of  all  other  persons  in  the  like  case  offending  and  against  the 
peace  of  our  said  Lady  the  Queen  her  crown  and  dignity. 

Third  C7(0un£.— And  the  jurors  aforesaid  upon  their  oath  aforesaid  Third  eonnt. 
further  present  that  the  said  W.  H.,  on  the  said  21st  day  of  December, 
in  the  year  aforesaid,  and  long  before  and  always  after,  until  the  day  of 
the  talang  of  this  inquisition,  was  inhabiting  and  resident,  paying  scot, 
and  bearing  lot  within  the  said  parish  of  Saint  Botolph  without  Aiders- 
gate,  in  the  ward  of  Aldersgate  aforesaid,  in  London  aforesaid,  and  that 
within  the  said  ward  there  is,  and  from  time  whereof  the  memory  of 
man  is  not  to  the  contrary,  there  hath  been  a  certain  court  of  our  Lady 
the  now  Queen,  and  her  predecessors,  called  the  Wardmote,  held  and  to 
be  held  in  every  year  upon  the  Feast  of  Saint  Thomas  the  Apostle  (unless 
the  said  feast  happened  to  be  or  fall  on  a  Sunday,  and  in  sudi  case,  upon 
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PreceimUs,  the  day  then  next  following  such  Sunday),  before  the  aldenuen  of  the 
^^~^j  ward  nPoresaid  for  the  time  being,  or  his  deputy,  to  wit,  at  London 
lodiotment  for  aforesaid,  in  the  parish  and  ward  aforesaid,  in  London  aforesaid;  in 
raftuiog  to  which  said  court,  according  to  the  custom  within  the  said  ward,  for  all 
ezeente  the  the  time  aforesaid,  used  and  approved  at  the  said  parish  of  Saint  Botolph 
Sl^wdmotf  ^^^^^*  Aldersgate,  in  the  ward  of  Aldersgate  aforesaid,  in  London 
inqaeit  aforesaid,  all  the  men  inhabiting  and  resident,  pa3ring  scot,  and  bearing 

lot  for  the  time  aforesaid,  within  the  ward  aforesaid,  have  been  used  and 
accustomed,  and  ought  and   were  bound  by  reason  of  their  residence 
there,  to  appear  in  the  said  court,  and  do  their  suit  there  (to  wit),  at 
London  aforesaid,  in  the  ward  aforesaid,  and  the  said  court,  according  to 
the  custom  of  the  said  ward,  and  of  the  Court  of  Wardmote  aforesaid, 
yearly,  for  all  the  time  aforesaid,  the  said  men  inhabiting  and  regident, 
paying  scot,  and  bearing  lot  within  the  ward  aforesaid,  were  used  and 
accustomed,  and  ought  to  appoint  and  choose  divers  persons  (to  wit),  men 
inhabiting  and  resident,  paying  scot  and  bearing  lot  within  the   ward 
aforesaid,  jurymen  of  the  said  ward,  to  make  an  inquest  for  the  inquiring 
of  and  presenting  for  the  public  good,  divers  defaidts  and  offences  com- 
mitted and  to  be  committed  within  the  said  ward,  and  which  said  persons 
so  appointed  and  chosen,  were  used  and  accustomed,  and  ought  on  the 
Mondiay  next  after  the  feast  of    the  Epiphany,  next  after  their  said 
election,  to  make  due  presentment  of  all  offences  in  that  behalf  present- 
able  within  the  said  ward,  for  the  public  good,  at  the  Guildhall  of  the 
said  city,  in  the  court  there  held,  before  the  mayor  and  aldermen  of  the 
said  city  for  the  time  being,  for  all  the  time  aforesaid  (to  wit),  at  London 
aforesaid,  in  the  ward  aforesaid ;  and  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  further  present,  that  the  said  W.  H.,  on   the  21st  day  of 
December,  in  the  year  aforesaid,  in  the  said  Oourt  of  Wardmote,  then 
held  for  and  within  the  said  ward  (to  wit),  at  the  parish  of  Saint  Botolph 
without  Aldersgate  aforesaid,  in  the  ward  of  Aldersgate  aforesaid,  in 
London  aforesaid,  before  the  said  Sir  Peter  Laurie,  Knight,  then  and 
now  one  of  the  alderman  of  the  said  city,  and  then  and  yet  alderman  of 
the  said  ward,  according  to  the  custom  of  the  same  ward  and  court  afore- 
said, for  all  the  time  aforesaid  used,  was  duly  elected  into  the  office  of 
one  of  the  wardmote  inquest,  in  and  for  the  said  ward  of  Aldersgate,  to 
serve  on  the  said  inquest  for  the  ward  aforesaid,  for  the  year  then  next 
ensuing  (that  is  to  say),  until  the  Feast  of  Saint  Thomas  the  Apostle  then 
next  following.      And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
further  present,  that  the  said  W.  H.  afterwards  (to  wit),  on  the  said  2l8t 
day  of  December,  in  the  year  aforesaid,  at  London  aforesaid  (to  wit),  at 
the  parish  aforesaid,  in  the  ward  aforesaid,  in  London  aforesaid,  had 
notice  thereof,  and  was  then  and  there  duly  required  to  appear,  among 
others,  in  the  court  holden  before  the  mayor  and  aldermen  of  the  said 
city,  in  the  GhiildhaU  of  the  said  city  of  London,  on  the  Monday  next 
after  the  Feast  of  the  Epiphany  then  next  following,  to  make  due  pre- 
sentment of  all  offences  in  that  behalf  presentable  within  the  ward  afore- 
said, for  the  public  good,  nevertheless  the  said  W.  H.,  little  regarding 
his  duty  in  this  behalf,  but  intending  and  endeavouring  the  due  exeoutioa 
of  his  said  office  last-mentioned  totally  to  neglect  and  omit,  on  the  said 
21st  day  of  December,  in  the  year  aforesaid,  and  continually  after  his  said 
election  to  the  said  office,  untU  the  day  of  the  taking  of  this  inquintioD 
(although  often  requested),  and  also  on  the  said  Monday  next  siter  the 
Feast  of  the  Epiphiftny  at  London  aforesaid  (that  is  te  say),  in  the  pariah 
aforesaid,  in    the    ward  aforesaid,  in  London  aforesaid,   to  make  his 
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appearance  as  aforesaid,  or  io  make  any  such  presentment  as  aforesaid,  or     PreeedeHU, 
his  said  office  in  any  manner  to  execute,  unlawfully,  knowingly,  volun-       )f "^r 
tarily,  obstinately  and  contemptuously,  hath  altogether  refused  and  denied,  indictment  for 
and  yet  doth  refuse  and  deny  against  his  said  duty,  in  manifest  contempt  nfnsinf  to 
of  our  said  Lady  the  Queen  and  her  laws,  to  the  bad  example  of  all  other  ezeonte  the 
persons  in  the  like  case  offending,  and  against  the  peace  of  our  said  Lady  <^o«^f  o°«  ^^ 
the  Queen,  her  crown  and  dignity.  inqoLT 

Fourtli  Count— And  the  jurors  aforesaid  upon  their  oath  aforesaid  p  .u'  ^ 
further  present,  that  the  said  W.  H.,  on  the  said  21st  day  of  December, 
in  the  year  aforesaid,  and  long  before  and  always  afterwards,  until  the 
day  of  exhibiting  this  inquisition,  was  inhabiting  and  resident  in  the 
parish  of  Saint  Botolph,  without  Aldersgate  aforesaid,  in  London  afore- 
said, and  that  the  said  W.  H.,  on  the  said  21st  day  of  December,  in  the 
year  aforesaid,  in  the  Court  of  Wardmote,  there  holden  for  the  said  ward, 
within  the  same  ward  (to  wit),  in  the  parish  of  Saint  Botolph  without 
Aldersgate,  in  the  said  ward  of  Aldersgate,  in  London  aforesaid,  was 
lawfully  and  in  due  manner  elected  into  the  office  of  one  of  the  wardmote 
inquest  for  the  aforesaid  ward,  for  one  whole  year  then  next  following, 
for  inquiring  of  and  presenting  for  the  public  good  several  offences  com- 
mitted within  the  said  ward,  whereof  the  said  W.  H.  afterward  (to  wit), 
on  the  said  21st  day  of  December,  in  the  year  aforesaid,  and  often  after- 
ward, at  the  parish  aforesaid,  in  the  ward  aforesaid,  in  London  aforesaid, 
had  notice ;  nevertheless,  the  said  W.  H.,  not  regarding  his  duty  in  that 
behalf,  but  contriving  and  intending  as  much  as  in  him  lay  altogether  to 
omit  and  put  off  the  due  execution  of  his  said  office,  on  the  said  21st  day 
of  December,  in  the  year  aforesaid,  and  continually  afterwards,  until  the 
day  of  the  taking  of  this  inquisition  at  London  aforesaid  (to  wit),  at  the 
parish  aforesaid,  in  the  ward  aforesaid,  in  London  aforesaid,  the  said  office 
of  one .  of  the  wardmote  inquest  aforesaid,  unlawfully,  knowingly, 
obstinately,  wilfully,  and  contemptuously,  did  altogether  neglect  and 
refuse,  and  hath  neglected  and  refused,  and  yet  doth  entirely  neglect  and 
refuse  to  take  upon  himself  and  execute,  against  his  duty,  to  the  bad 
example  of  all  other  persons  in  the  like  case  offending,  and  against  the 
peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 


No.  xn. 

Indictment  ftgainst  a  defendant  for  obtainvng  money  ly  faleely  pretending 
that  he  had  then  purchased  cei*tain  property,  which  it  was  necessary  he 
should  immediately  pay  for, 

CENTBAL  Criminal  Cpurt,)       The  jurors  for  our  Lady  the  Queen 
to  wit.  )  upon  their  oath  present,  that  W.  L, 

late  of  the  parish  of  Christchurch,  Newgate  Street,  in  the  City  of  London, 
labourer,  on  the  9th  day  of  Mardi«  in  the  18th  year  of  the  reign  of  our 
Sovereign  Lady  Victoria,  and  in  the  year  of  our  Lord,  1850,  at  tiie  parish 
aforesaid,  in  the  city  aforesaid,  and  within  the  jurisdiction  of  the 
TOL.  rv.  e 
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Pr^cedenU,    said  ooori,  did  unlawfully,  fraudulently,  knowingly  and  deeignedly,  falsely 
""^i-      pretend  to  one  S.  N.,  that  he  the  said  W.  I.  then  had,  at  a  certain  place  then 
IndioUnent  for   ^^^  *^d  known  by  the  name  of    Dixon's  Lairs,  to   wit,  at  Dixon's 
obtaiDing  Lairs  at  Islington,  in  the  county  of    Middlesex,  and  within  the  juris- 

money  noder  diction  of  the  said  court,  108  sheep,  which  he  the  said  W.  I.  had 
false  pretenoes.  ^1^^^  purchased,  and  for  which  said  108  sheep,  he  the  said  W.  I.  had 
then  and  there  to  pay,  on  the  said  9th  day  of  March,  to  wit,  on  the  day 
and  year  aforesaid,  and  within  the  jurisdiction  aforesaid,  by  means  of 
which  said  false  pretences  he  the  said  W.  I.  did  then  and  there,  and 
within  the  jurisdiction  aforesaid,  unlawfully,  knowingly,  and  designedly, 
fraudulently  obtain  of  and  from  the  said  8.  N.,  of  the  goods,  chatteLB, 
moneys  and  valuable  securities  of  the  said  S.  N.,  ten  pieces  of  the  current 
gold  coin  of  this  realm,  called  soyereigns,  one  Taluable  security,  to  wit, 
an  order  for  the  payment  of,  and  of  the  value  of  18/.,  one  other  valuable 
security,  to  wit,  one  other  order  for  the  payment  of,  and  of  the  value  of 
51/.  10^.,  one  other  valuable  security,  to  wit,  one  other  order  for  the  pay- 
ment of  money,  to  wit,  one  other  order  for  the  payment  of,  and  of  the 
value  of  45/.  16«.,  one  other  valuable  security,  to  wit,  one  other  order  for 
the  payment  of  money,  to  wit,  one  other  order  for  the  payment  of,  and  of 
the  value  of  ZQl.,  and  one  other  valuable  security,  to  wit,  one  other  order 
for  the  payment  of  money,  to  wit,  one  other  order  for  the  payment  of,  and 
of  the  value  of  45/.  14«.,  with  intent  then  and  there,  and  within  the 
jurisdiction  aforesaid,  to  cheat  and  defraud  him,  the  said  S.  N.,  of  the 
same  goods,  chattels,  moneys,  valuable  securities  and  orders  for  the  pay- 
ment of  money  respectively,  the  said  sums  of  money  payable  and  secured 
by  and  upon  the  said  valuable  securities  and  orders  for  the  payment  of 
money,  being  then  and  there  due  and  unsatisfied  to  the  said  8.  N.,  the 
proprietor  and  owner  of  the  said  several  valuable  securities  and  orders  for 
the  payment  of  money  respectively,  whereas  in  truth  and  in  fact  the 
said  W.  L  had  not,  at  the  time  when  he,  the  said  W.  L,  so  obtained  the 
said  moneys,  and  the  said  several  valuable  seourities  and  orders  for  the 
payment  of  money  from  the  said  8.  N.  as  aforesaid,  and  when  he  the 
said  W.  I.  made  the  said  false  pretences  as  aforesaid,  108  sheep  at 
Dixon's  Lairs  at  Islington,  and  whereas,  in  truth  and  in  fact  the  said  W.  L 
had  not  then  purchased  the  said  108  sheep,  and  whereas,  in  truth 
and  in  fact,  the  said  W.  I.  had  not  then  to  pay  for  the  said  108  sheep,  to 
wit,  on  the  said  9th  day  of  March,  all  of  which  said  false  pretences  he, 
the  said  W.  L,  at  the  time  of  the  making  thereof,  well  knew  to  be  false, 
to  the  great  damage,  injury,  and  deception  of  the  said  8.  N.,  and  in  fraud 
of  him  the  said  8.  N.,  to  the  evil  example  of  all  others  in  like  case 
offending,  against  the  form  of  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and 
dignity. 
Stoond  ooont.  Second  Count — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  8.  N.  heretofore,  to  wit,  on  the  day  and 
year  aforesaid,  and  within  the  jurisdiction  aforesaid,  was  accustomed  to 
and  from  time  to  time  and  at  various  times  did,  at  the  request  of  the 
said  W.  I.,  advance  and  intrust  divers  sums  of  moneys  to  the  said  W.  L 
for  the  purpose  of,  and  to  enable  him  the  said  W.  I.  to  pay  for  sheep  after 
he  the  said  W.  I.  had,  in  the  way  of  his  trade,  purchased  the  same  ;  and 
the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further  present  that  the 
said  W.  L  heretofore,  to  wit,  on  the  said  9th  day  of  March,  in  the 
year  aforesaid,  in  the  city  aforesaid,  and  within  the  jurisdiction  of  the  said 
court,  well  knowing  the  premises,  did  unlawfully,  fraudulently,  kaow- 
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iogly  and  designedly,  falsely  pretend  to  the  said  S.  N.  that  he  the  said  Precedents. 
W.  I.  had  theretofore,  and  before  the  making  the  false  pretences  by  him  "xin 
the  said  W.  I.,  hereinafter  in  this  ooont  mentioned,  purchased  for  him-  inaictinrat  for 
self  a  certain  number  of  sheep,  of  a  certain  value,  to  wit,  of  the  value  of  obtaining 
51/.  lOs,  for  which  he  the  said  W.  I.  had  to  pay  at  the  bank  of  Messrs.  money  under 
Pocklington  &  Co.,  on  the  day  and  year  last  aforesaid,  a  certain  sum  of  ^*^"*  pretences. 
money,  to  wit,  the  sum  of  51/.  10s.,  by  means  of  which  last-mentioned 
fake  pretences  in  this  count  mentioned,  he  the  said  W.  I.  did  then  and 
there,  and  within  the  jurisdiction  aforesaid,  unlawfully,  knowingly  and 
designedly,  fraudulently  obtain  of  and  from  the  said  S.  N.  of  the  goods 
and  chattels,  moneys  and  valuable  securities  of  the  said  8.  N.,  one  valu- 
able security,  to  wit,  one  order  for  the  payment  of  money,  to  wit,  one 
order  for  the  payment,  and  of  the  value  of  51/.  lOs.,  with  intent  then 
and  there,  at  the  time  of  the  making  of  the  said  false  pretences  by  him 
the  said  W.  I.,  in  this  count  mentioned,  and  within  the  jurisdiction  of 
the  said  court,  to  cheat  and  defraud  him  the  said  8.  N.  of  the  siaid  valu- 
able security  and  order  for  payment  of  money  in  this  count  mentioned, 
the  said  sums  of  money  in  this  count  payable,  and  secured  by  and  upon 
the  said  valuable  security  and  order  for  the  payment  of  money  in  this 
count  mentioned,  being  then  and  there,  to  wit,  at  the  time  of  the  making 
of  the  said  last-mentioned  false  pretences  due  and  unsatisfied,  to  the  said 
S.  N.,  the  proprietor  and  owner  of  the  same,  whereas,  in  ti*uth  and  in 
fact,  the  said  W.  L  had  not  theretofore,  and  before  the  making  of  the 
said  false  pretences  by  him  the  said  W.  I.,  in  this  count  mentioned,  pur- 
chased for  himself  a  certain  number  of  sheep,  of  the  value  of  51/.  109., 
for  which  he  the  said  W.  L  had  to  pay,  at  the  bank  of  Messrs.  Pock- 
lington &  Co.,  on  the  day  and  year  last  aforesaid,  and  in  this  count 
mentioned,  the  said  sum  of  51/.  IO5.,  which  said  last-mentioned  false 
pretences  he  the  said  W.  I.,  at  the  time  of  the  making  thereof,  well 
knew  to  be  false,  to  the  great  damage,  injury  and  deception  of  the  said 
8.  N.,  and  in  fraud  of  him  the  said  8.  N.,  to  the  evil  example  of  all 
others  in  the  like  case  offending,  against  the  statute  in  that  case  made 
and  provided,  and  against  the  peace  ot  our  Lady  the  Queen,  her  crown 
and  dignity. 


No.  xm. 

hidictment  for  a  cofispiracy  to  obtain  possession  of  goods  hy  fdUe  pretences. 

CENTRAL  Criminal  Court, ')      The  jurors  for  our  Lady  the  Queen 
to  wit.  )  upon   their  oath  present,  that  Joseph 

Strickland,  late  of  the  parish  of  Paddington,  in  the  county  of  Middlesex, 
labourer ;  Frances  Mac  Xenna,  late  of  the  same  place,  married  woman ;  and 
Ann  Oollins,  lat«  of  the  same  place>  married  woman,  being  evil  disposed 
persons,  and  intending  and  contriving  to  injure  and  defraud  one  William 
8avage,  heretofore,  to  wit,  on  the  2nd  day  of  September,  a.d.,  1850,  with 
force  and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  the  Central  Criminal  Court,  unlawfully, 
knowingly,  and    fraudulently   did    conspire,   combine,   confederate    and 
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Pr^eedeitu,    agree  together  that  the  said  F.  M'K.  shoold  falsely  pretend  to  one  Ellen 
^  "^^j      the  wife  of  the  said  W.  8.,  that  she  the  said  F.  M'K.  had  been  authorised 

Indiotment  for   ^^^  requested  by  one  Holmes,  whose  christian  name  is  to  the 

a  coDBpiraey  to  said  jurors  unknown,  to  order  of  and  from  the  said  £.  divers  goods  and 
obtain  goods  by  chattels  of  the  goods  and  chattels  of  the  said  W.  S.,  to  wit,  one  silk 
falM  pretences,  flress  of  the  value  of  5/.,  one  silk  mantle  of  the  value  of  5/.,  and  one 
velvet  paletot  of  the  value  of  5^,  for  and  on  behalf  of  the  said  —  H., 
and  that  the  said  F.  M'E.  should  fraudulently  order  the  said  goods  and 
chattels  of  and  from  the  said  E.  for  and  in  the  name  of  the  said 
—  H.,  and  directing  the  said  goods  and  chattels  to  be  sent  and  delivered 
to  the  said  —  H.  at  the  house  of  the  said  A.  0.,  situate  and  being 
No.  22,  Upper  Gloucester  Place,  Dorset  Square,  and  that  the  said 
F.  M'K.  should  falsely  pretend  to  the  said  E.  that  the  said  goods  and 
chattels  were  ordered  and  intended  for  the  said  —  H.,  and  that  the  said 
A.  0.  should  induce  and  procure  the  person  by  whom  the  said  goods 
and  chattels  should  be  brought  to  the  said  house  for  the  said  —  H.,  to 
leave  the  same  without  taking  payment  for  the  same,  by  falsely  pre- 
tending to  the  said  person  by  whom  the  said  goods  and  chattels  should 
be  so  brought,  that  the  said  —  H.  was  at  the  time  when  the  said  goods 
and  chattels  should  be  so  brought  as  aforesaid  residing  in  the  said  house 
but  was  not  at  home,  and  thereby  and  by  mea^s  of  the  said  several 
premises  in  this  count  mentioned  to  obtain  of  and  from  the  said  W.  8. 
the  said  goods  and  chattels,  the  property  of  the  said  W.  8.,  without 
paying  for  the  same,  and  to  cheat  and  defraud  him  thereof,  to  the  great 
damage  of  the  said  W.  8.,  and  against  the  peace  of  our  Lady  the  Queen, 
her  crown  and  dignity. 
Second  count  Second  Count — That  the  said  J.  S.,  F.  M'K.,  and  the  said  A.  C. 
being  evil  disposed  persons,  and  wickedly  intending  to  injure  and 
aggrieve  the  said  W.  B,,  on  the  day  aforesaid,  in  the  year  aforesaid,  with 
force  and  arms  at  the  parish  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  aforesaid,  unlawfully  and  fraudulently  did  again 
conspire,  combine,  confederate  and  agree  together,  by  falsely  and 
fraudulently  pretending  to  the  said  £.,  that  the  said  F.  M'K.  had  been 
authorized  and  desired  by  one  Mistress  Holmes,  whose  name  is  to  the 
jurors  not  further  or  otherwise  known,  to  order  of  and  from  the  said  £. 
divers  goods  and  chattels  of  the  goods  and  chattels  of  the  said  W.  8., 
to  wit,  one  silk  dress  of  the  value  of  5/.,  one  silk  mantle  of  the  value 
of  5/.,  and  one  velvet  paletot  of  the  value  of  5/.,  for  and  on  the  behalf  of 
the  said  Mistress  H.,  and  by  fraudulently  ordering  the  said  last-mentioned 
goods  and  chattels  of  and  from  the  said  E.,  for  and  in  the  name 
of  the  said  Mistress  H.,  and  directing  the  same  to  be  sent  and  delivered 
to  the  said  Mistress  H.,  at  the  said  house  of  the  said  A.  0.,  and  by  falsely 
pretending  that  the  said  last-mentioned  goods  and  chattels  were  ordered 
and  intended  for  the  said  SiGstress  H.,  to  obtain  of  and  from  the  said  W.  8. 
the  said  last-mentioned  goods  and  chattels  the  property  of  the  said 
W.  8.,  and  to  cheat  and  defraud  the  said  W.  8.  thereof ;  to  the  great 
damage  of  the  said  W.  8.,  and  against  the  peace  of  our  Lady  the  QueeUi 
her  crown  and  dignity. 
Tb^'rd  GouDt.  Thinl  CoiitU. — That  the  said  J.  8.,  the  said  F.  M*K.,  and  the  said 

A.  C,  being  evil  disposed  persons,  and  wickedly  intending  and  con- 
triving to  injure  and  defraud  the  said  W.  8.,  heretofore,  to  wit,  on  the 
day  and  year  aforesaid,  with  force  and  arms,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court, 
did  again   unlawfully,  wilfully,   knowingly,  and  fraudulently  conspire, 
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combine,  confederate,  and  agree  together  by  divers  false  pretences  and     Preoedentt, 
subtle  means  and  devices,  to  obtain  of  and  from  the  said  W.  8.  diyers      ^  "xill 
goods  and  chattels  of  the  goods  and  chattels  of  the  said  W.  S.,  to  wit,  Indictmont  for 
one  silk  dress  of  the  value  of  5/.,  one  silk  mantle  of  the  value  of  5/.,  and  a  oonspiracj  to 
one  velvet  paletot  of  the  value  of  5/.,  and  to  cheat  and  defraud  him  obtain  goods  bj 
of  the  same,  to  the  great  damage  of  the  said  W.  S.,  and  against  the  ^*^*  P"««no«»- 
peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Fourth  Count — ^That  the  said  J.  8.,  the  said  F.  M'K.,  and  the  said  Fourth  count. 
A.  C,  wickedly  contriving  and  intending  to  injure  and  defraud  the  said 
W.  8.  did,  on  the  day  {foresaid,  in  the  year  aforesaid,  with  force  and 
arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within  the 
jurisdiction  aforesaid,  again  unlawfully,  wilfully  and  fraudulently  con- 
spire, combine,  confederate  and  agree  together,  fraudulently  and  deceit- 
fully to  order  of  and  from  the  said  E.  divers  goods  and  chattels,  of  the 
goods  and  chattels  of  the  said  W.  8.,  of  great  value,  to  wit,  of  the  value 
of  15/.,  for  and  in  the  name  of  the  said  Mrs.  —  H.,  whose  name  is  to  the 
said  jurors  not  further  or  otherwise  known,  and  to  direct  that  the  said 
last-mentioned  goods  and  chattels  should  be  sent  to  the  said  Mrs.  —  H.,  at 
the  said  house  of  the  said  A.  0.,  situate  and  being  No.  22,  Upper 
Qloucester-place,  Dorset-square,  and  fraudulently  and  wilfully  to  induce 
and  procure  the  persons  who  might  bring  the  said  last-mentioned  goods 
and  chattels  to  the  said  house,  to  leave  the  said  last-mentioned  goods 
and  chattels  at  the  said  house  for  the  said  Mrs.  —  H.,  without  receiving 
payment  for  the  same,  and  to  obtain  and  retain  possession  of  the  said 
last-mentioned  goods  and  chattels  without  paying  for  the  same,  and  to 
transfer  the  said  last-mentioned  goods  and  chattels,  when  so  left  at  the 
said  house  of  the  said  A.  0.,  for  the  said  Mrs.  —  H.,  into  the  custody  and 
possession  of  the  said  J.  8.,  in  order  and  to  the  intent  that  the  said  J.  8. 
should  retain  the  custody  and  possession  of  the  same,  without  any  pay- 
ment having  been  made  for  the  said  last-mentioned  goods  and  chattels, 
with  intent  to  defraud  the  said  W.  8.  of  the  said  last-mentioned  goods 
and  chattels,  to  the  great  damage  of  the  said  W.  8.,  and  against  the  peace 
of  our  Lady  the  Queen,  her  crown  and  dignity. 

Fifth  Count, — ^That  the  said  J.  8.,  the  said  M'K.,  and  the  said  A.  0.,  Fifth  count, 
being  evil-disposed  persons,  and  wickedly  intending  and  contriving  to 
injure  and  defraud  the  said  £.,  the  wife  of  the  said  W.  8.,  heretofore,  to 
wit,  on  the  day  and  year  aforesaid,  with  force  and  arms,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said 
court,  did  again  unlawfully,  knowingly,  and  fraudulently  conspire,  com- 
bine, confederate,  and  agree  togeUier,  by  divers  false  pretences  and 
subtle  means  and  devices,  to  obtain  of  and  from  the  said  £.  divers 
goods  and  chattels,  of  the  goods  and  chattels  of  the  said  £.,  to  wit,  one 
silk  dress  of  the  value  of  5/.,  one  silk  mantle  of  the  value  of  5/.,  and  one 
velvet  paletot  of  the  value  of  5/.,  and  to  cheat  and  defraud  her  of  the 
same,  to  the  great  damage  of  the  said  £.,  and  against  the  peace  of  our 
Lady  the  Queen,  her  crown  and  dignity. 


II* 
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No.  xm. 

Indictment  for  a  Conspiracy  to  defraud  a  Railway  Company  by  travelling 
without  a  Ticket  on  some  portion  of  the  lifie — obtaining  a  Ticket  at  oh 
intermediate  Station,  and  then  delivenng  it  up  at  the  Terminus  as  if  no 
greater  distance  had  been  travelled  ova*  by  the  Passenger  than  from  such 
intermediate  Station  to  the  Terminus, 

THAT  heretofore  and  before  and  at  the  time  of  the  committing  of  the 
offence  hereinafter  next  mentioned,  the  London  and  North  Western 
Railway  Company  used,  worked  and  employed  a  certain  railway  called 
the  London  and  North  Western  Bailway,  for  the  parpose  of  conyeying 
passengers  and  goods  thereon  for  hire,  part  of  which  said  railway  nms 
from  a  certain  rulway  station  at  Birmingham,  in  the  coonty  of  Warwick, 
to  a  certain  other  railway  station  called  the  Willesden  station,  to  wit,  at 
Willesden,  in  the  county  of  Middlesex,  thence  to  a  certain  other  railway 
station,  called  the  Camden  station,  to  wit,  at  the  parish  of  St.  Pancras, 
in  the  said  county  of  Middlesex,  and  thence  to  a  certain  other  railway 
station  called  the  Euston  station,  to  wit,  at  the  pai'ish  last  aforesaid,  in 
the  county  last  aforesaid.     That  at  the  time  of  the  committing  of  the 
offence  hereinafter   next  mentioned,  the   said   company   were   lawfully 
entitled  to  have,  demand  and  receive  of  and  from  every  person  conveyed 
by  the  said  company  as  a  third-class  passenger  over  that  part  of  the  said 
railway  which  runs  from  the  said  station  at   Birmingham  to  the  said 
Willesden  station,  the  sum  of  8«.  10^.,  and  of  and  from  every  person 
conveyed  as  a  third-class  passenger  over  that  part  of  the  said  railway 
which  runs  from  the  said  Willesden  station  to  the  said  Euston  station, 
and  no  further  or  greater  distance,  the  sum  of  sixpence.     Thai  before 
and  at  the  time  of  the  committing  of  the  offence  hereinafter  next  men- 
tioned, the  said  company,  upon  payment  of  the  proper  charges  in  that 
behalf,  had  been  and  were  in  the  habit  of  granting  to  persons  requiring 
to  be  conveyed  by  the  said  company,  as  passengers  upon  the  said  railway, 
certain  tickets  denoting  the  railway  stations  from  and  to  which  such  per- 
sons respectively  might  require  to  be  conveyed,  which  said  tickets,  when 
delivered  up  to  the  said  company  at  the  said  stations,  denoted  thereupon 
as  the  station  to  which  such  persons  required  to  be  conveyed,  or  at  any 
other  station  between  such  last  mentioned  stations  and  the  station  from 
which  such  persons  respectively  required  to  be  conveyed,  were  voudien 
in  favour  of  such  persons  delivering  the  same,  and  denoted  and  were 
accepted  and  received  by  the  said  company,  in  the  absence  of  notice  to 
the  said  company,  as  vouchers  denoting  that  such  persons  had  paid  and 
discharged  aU  the  proper  charges  due  to  the  said  company  in  respect  of 
their  conveyance  as  passengers  upon  the  said  railway.     That  heretofore 
and  before,  and  at  the  time  of  the  committing  of  the  offence  hereinafter 
next  mentioned,  to  wit,  on  the  fourth  day  of  January,  in  the  year  of  our 
Lord,  1851|  one  William  Williams,  at  his  own  request  and  instance,  had 
been  conveyed  by  the  said  company  as  a  third-class  passenger  over  that 
part  of  the  said  railway  which  runs  from  the  said  station  at  Birmingham 
to  the  said  Willesden  station,  whereupon   the  said  William  Williams 
then  and  there  became  and  was  justly  and  truly  indebted  to  the  said  com« 
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pany  in  the  said  som  of  Ss.  lO^ti.,  and  whioh  said  sum  of  8^.  lO^d.,  the     Prtoedmtt. 
said  company  were  then  and  there  lawfully  entitled  to  haye,  demand  and      ^  "xirr 
reoeive  of  and  from  the  said  William  Williams  for  and  in  respect  of  such  indictment  for 
his  conveyance  as  aforesaid.  conspiraoj  to 

That  the  said  William  Williams,  late  of  the  parish  of  Willesden,  in  defraud  raUway 
the  cotmty  of  Middlesex,  and  within  the  jurisdiction  of  the  said  Central  ^^^^P^J* 
Criminal  Court,  labourer,  and  William  Brown,  late  of  the  same  place, 
labourer,  and  divers  other  evil-disposed  persons,  whose  names  to  the 
jurors  aforesaid  are  are  yet  unknown,  wickedly  devising  and  intending  to 
cheat,  deceive,  injure  and  defraud  the  said  company  in  the  premises, 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  and  whilst  the  said 
William  Williams  was  so  justly  and  truly  indebted  to  the  said  com- 
pany as  aforesaid,  and  whilst  the  said  company  were  so  entitled  to  have, 
demand  and  receive  of  and  from  the  said  William  Williams  the  said 
sum  of  8«.  lO^d,  as  aforesaid,  in  the  parish  of  Willesden  aforesaid,  in 
the  county  of  Middlesex,  aforesaid,  and  within  the  jurisdiction  of  the 
said  Central  Criminal  Court,  unlawfully  and  wickedly  did  conspire,  com- 
bine, confederate  and  agree  together  to  purchase  and  procure  of  the  said 
company,  at  the  said  Wiilesden  station,  for  the  sum  of  sixpence,  one  of 
the  said  tickets,  so  granted  by  them  as  aforesaid,  denoting  that  the  person 
to  whom  such  ticket  had  been  granted  had  required  to  be  conveyed  from 
the  said  Willesden  station  to  the  said  Euston  station,  and  no  further  or 
greater  distance,  upon  the  said  railway,  and  that  all  the  proper  moneys 
due  to  the  said  company  in  respect  of  such  last  mentioned  conveyance 
had  been  paid  and  discharged,  and  afterwards  that  the  said  William 
Williams  and  William  Brown  should  travel  together  on  the  said  railway 
from  the  said  Willesden  station  to  the  Camden  station,  and  thence  to 
the  said  Euston  station,  the  said  Camden  station  being  a  railway  station 
between  the  said  Willesden  station  and  the  said  Euston  station,  and  should 
at  the  said  Camden  station  fraudulently  and  deceitfully  produce  such  ticket 
to  the  said  company  and  their  servants  as  a  ticket  granted  to  the  said 
William  Williams  at  the  commencement  of  his  journey  upon  the  said 
railway,  and  as  a  voucher  that  the  said  William  Williams  had  paid  and 
discharged  all  the  proper  charges  due  to  the  said  company  in  respect  of 
the  conveyance  of  him  the  said  William  Williams  upon  the  said  railway, 
and  as  well  as  by  means  of  the  said  ticket  as  by  divers  false  pretences,  un- 
lawfully, deceitfully,  and  fraudulently  to  cause  it  falsely  to  appear  to  the 
said  company  that  the  said  William  Williams  had  not  been  conveyed  as  a 
passenger  any  greater  or  other  distance  upon  the  said  railway  than  from 
the  Willesden  station  aforesaid  to  the  said  Camden  station ;  and  that 
the  said  William  Williams  had  paid  to  the  said  company  all  the  proper 
charges  for  his  conveyance  as  a  passenger  upon  the  said  railway,  and 
fraudulently  and  deceitfully  to  induce  and  persuade  the  said  company  and 
their  said  servants  to  accept  and  receive  the  said  ticket  in  satisfaction 
and  discharge  of  all  and  every  the  charges  to  which  the  said  William 
Williams  was  then  and  there  liable  in  respect  of  such  his  conveyance  as 
aforesaid,  and  as  a  voucher  to  the  effect  that  such  charges  had  been  fully 
paid  and  satisfied  to  the  said  company  by  the  said  William  Williams,  and 
in  manner  aforesaid  to  deceive,  injure  and  prejudice  the  said  company,  and 
to  defraud  the  said  company  of  the  said  sum  of  8«.  lOM.,  in  whioh  the 
said  William  Williams  was  so  indebted  as  aforesaid,  and  mutually  to  aid 
and  assist  one  another  in  perfecting  and  putting  in  execution  the  said 
unlawful  and  wicked  conspiracy,  combination,  confederation  and  agree- 
ment. 
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PreeedMtt.  That  the  said  Williams  Williams  and  WOliam  Brown  in  fraodalent 
^  "^11  r  collasion  with  the  said  other  evil-disposed  persons,  in  prosecution  and 
Indictment  for  pursaance  of  the  said  wicked  and  unlawful  combination,  conspiracy,  con- 
oonipiraoy  to  federacy  and  agreement  did,  on  the  fourth  day  of  January,  in  the  year  of 
dtfrand  nil  way  our  Lord  1851,  and  whilst  the  said  William  Williams  was  indebted  as 
company.  aforesaid,  purchase  and  procure  of  the  said  company,  at  the  said  Willesden 

station,  for  the  sum  of  sucpence,  a  certain  ticket,  denoting  that  the  person 
to  whom  such  ticket  had  been  granted  had  required  to  be  conyeyed  from 
the  said  Willesden  station  to  the  said  Euston  station,  and  no  further 
or  greater  distance,  on  the  said  railway,  and  had  paid  all  the  proper 
charges  for  such  conyeyances,  and  afterwards  did  trayel  again  on  the 
said  railway  to  the  said  Camden  station,  being  a  railway  station  between 
the  said  Willesden  station  and  the  said  Euston  station,  and  there  at  the 
said  Oamden  station  did  produce  and  deliver  the  said  ticket  to  one 
William  Ludlow  Penson,  then  and  there  being  a  servant  of  the  said  com- 
pany, as  a  ticket  granted  to  the  said  William  Williams  at  the  commence- 
ment of  his  journey  as  a  passenger  on  the  said  railway,  and  unlawfully, 
fraudulently,  deceitfully  and  injuriously  offer  the  said  ticket  to  the  said 
William  Ludlow  Penson  as  a  voucher  to  the  effect  that  all  the  chai^ges 
lawfully  to  be  made  by  the  said  company  upon  him  the  said  William 
Williams,  in  respect  of  his  conveyance  upon  the  said  railway  had  been 
paid  and  discharged  by  the  said  William  Williams,  and  did  thereby 
endeavour  to  cheat  and  defraud  the  said  company  of  the  said  sum  of 
Sa.  10^.,  so  due  to  them  from  the  said  William  Williams  for  such  con- 
veyance of  the  said  William  Williams  to  the  said  Willesden  station,  as 
aforesaid,  to  the  great  injoxy  and  deception  of  the  said  company,  in  con- 
tempt, &c.,  to  the  evil,  &c.,  and  against  the  peace,  &c. 
Fifth  count.  Fifth   Cown/.-^That  heretofore  and  before  and  at  the  time  of   the 

committing  of  the  offence  hereinafter  next  mentioned,  the  said  IWiUiam 
Williams  was  justly  and  truly  indebted  to  the  said  London  and  North 
Western  Railway  Oompany  in  the  sum  of  8^.  lO^d,  for  the  conveyance 
of  the  said  William  Williams  as  a  passenger  on  a  certain  part  of  the  said 
London  and  North  Western  Railway  Oompany,  that  is  to  say,  from 
Birmingham  in  the  county  of  Warwidk  to  Willesden  in  the  said  county  of 
Middlesex. 

That  the  said  William  Williams  and  William  Brown,  afterwards,  to 
wit^  on  the  day  and  year  aforesaid,  being  possessed  of  a  certain  tidcet 
of  no  value  to  the  said  company,  granted  by  the  said  company,  and 
denoting  that  the  person  having  possession  thereof  was  entiUed  to  be 
conveyed  by  the  said  company  on  a  certain  other  part  of  the  said 
railway,  that  is  to  say,  from  Willesden  aforesaid  to  the  said  railway 
station  called  the  Oamden  station,  and  thence  to  the  said  station  called 
the  Euston  station,  free  of  all  charge  for  and  in  respect  of  such  con- 
veyance ;  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  and  whilst 
the  said  William  Williams  was  so  justly  and  truly  indebted  as  last 
aforesaid,  at  the  parish  of  St.  Pancras  aforesaid,  in  the  county  of 
Middlesex  aforesaid,  and  within  the  jurisdiction  of  the  said  O^tnJ 
Criminal  Court,  unlawfully  and  wickedly  did  conspire,  combine,  con- 
federate, and  agree  together,  and  with  divers  other  evil-dispoeed  persons, 
whose  names  to  the  jurors  aforesaid  are  as  yet  unknown,  unlawfully, 
knowingly,  fraudulently,  and  deceitfully  falsely  to  pretend  and  to  cause 
it  falsely  to  appear  to  the  said  company  and  their  servants,  that  the  said 
William  Williams  had  been  conveyed  by  the  said  company  no  further  or 
other  distance  on  the  said  railway  than  from  Willesden  aforesaid  to  the 
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said  station   called  the  Camden   station,   and   that  the   said   William     PreeedefUs. 
Williams  was  not  indebted  to  the  said  railway  company,  or  liable  to  pay      vo'xill. 
them  any  sum  of  money  for  his  conveyance  upon  the  said  railway,  and  indictment  for 
by  the  false  pretences  and  appearances,  in  this  count  aforesaid,  to  induce  conspiring  to 
and  persuade   the  said  company  and  their  said  servants  to  accept  and  defraud  railway 
receive   the    said   ticket  in  this  count  mentioned,  as  a  voucher  to  the  ^^^'^P'^y* 
effect  that  all  claims,  charges  and  demands  of  the  said  company  on  the 
said  William  Williams,  in  respect  of  such  conveyance  as  a  passenger  on 
the  said  railway,  had  been  fully  paid  and  discharged,  and  for  and  in  full 
satisfaction  of  all  claims,  charges  and  demands  whatsoever  of  the  said 
company  upon  the  said  William  Williams,  for  his  conveyance  as  a  pas- 
senger on  the  said  railway,  and  thereby  unlawfully,  wrongfully,  unjustly 
and  fraudulently  to  enable  the  said  William  Williams  to  avoid,  escape, 
evade  and  elude,  and  with  intent  and  in  order  that  the  said  William 
Williams  should  thereby  unlawfully,  wrongfully,  injuriously  and  fraudu- 
lently avoid,  escape,  evade  and    elude   the   payment  of  the   said   sum 
of  Hs,  lO^d.,  so  due  to  the  said  company  as  in  this  count  aforesaid,  and 
to   hurt,   injure,    deceive,  prejudice  and  defraud  the  said  company  in 
manner  in  this  count  mentioned,  to  the  great  injury,  &o.,  against  the 
peace,  &c. 

Ninth  Count — That  heretofore,  and  before  and  at  the  time  of  the 
commiting  of  the  offence  hereinafter  next  mentioned,  he  the  said 
William  Williams,  was  indebted  to  the  said  London  and  North- Western 
Bailway  Company  in  a  certain  sum  of  money,  to  wit,  the  sum  of  Ss,  10^., 
and  that  he  the  said  William  Williams,  and  WiUiam  Brown,  being  evil- 
disposed  persons,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at 
the  parish  of  Willesden  aforesaid,  in  the  county  of  Middlesex  aforesaid, 
and  within  the  jurisdiction  of  the  said  Central  Criminal  Court,  unlaw- 
fully and  wickedly  did  conspire,  combine,  confederate  and  agree  together, 
and  with  divers  other  evil-disposed  persons,  whose  names  to  the  jurors 
aforesaid  are  as  yet  unknown,  by  divers  false  pretences,  and  by  divers 
crafty,  indirect,  false,  fraudulent  and  deceitful  acts,  ways,  means,  devices, 
stratagems  and  contrivances,  to  enable  the  said  William  Williams  to  avoid, 
escape,  evade,  elude  and  withhold  the  payment  of  the  said  sum  of  89,  lO^d, 
to  the  said  company,  and  to  cheat,  defraud,  and  altogether  deprive  the  said 
company  of  the  said  debt  in  this  count  mentioned,  and  of  all  profit,  bene- 
fit and  advantage  to  the  said  company,  arising  and  to  arise  from  the  same, 
to  the  great  injury  and  deception  of  the  said  company,  in  contempt  of  our 
said  Lady  the  Queen  and  her  laws,  to  the  evil  and  pernicious  example,  &c., 
and  against  the  peace,  &o. 


No.  XIV. 

Indictment  against  two  Defendants  for  obtaining  Monet/  under  false  pretences^ 
the  false  preUnces  being  Uiat  one  of  the  defendants  having  advanced  Money 
to  ifte  other  on  a  deposit  of  certain  Title  Deeds,  had  himself  deposited  the 
Deeds  with  a  friend,  and  that  he  required  a  sum  of  Money  to  redeem  them ; 
with  cottnts  foi*  constpiracy, 

CENTRAL  Criminal   Oourt,|  The    jurors  for  our  Lady  the  Queen, 
to  wit.  )      upon  their  oath  present,  that  here- 

VOL.  IT.  / 
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Precedent,    tofore   and   before,  and   at   the  time  of  the  committing  of  the  offence 
~         hereinafter  mentioned,  one  C.  B.,  acting  in  fradalent  oolluBion  with  one 
Indictment  for   ^'  ^''  ^^^  retained  and  employed  one  W.  L,  then  and  still  practising  as 
obtjuning  an  attorney  at  law  and  solicitor  in  chancery,  as  the  attorney  and  solicitor 

money  under  of  the  said  G.  B.,  to  make  application  to  the  said  J.  A.  for  a  certain  debt 
false  pretences,  of  68/.  then  alleged  by  the  said  0.  B.  to  be  due  to  him  from  the  said  J.  A, 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  the  said  J.  A.,  afterwards  and  before  the  committing  of  the  offence 
hereinafter  mentioned,  acting  in  fraudulent  collusion  with  the  said  0.  B., 
offered  to  and  arranged  with  the  said  W.  I.,  as  such  attorney  and  solicitor 
of  the  said  G.  B.,  as  aforesaid,  to  discharge  such  alleged  debt  of  68/.,  and 
also  the  further  sum  of  6/.  5^.,  for  a  certain  other  alleged  debt  upon  the 
deeds  hereinafter  mentioned  being  delivered  to  him  the  said  J.  A.,  which 
said  deeds  the  said  G.  B.,  acting  in  fraudulent  collusion  with  the  said 
J.  A.,  afterwards  and  before  the  committing  of  the  offence  hereinafter 
mentioned,  proposed  to  place  in  the  hands  of  the  said  W.  I.,  as  the 
attoiTiey  and  solicitor  of  the  said  G.  B.,  for  the  purpose  of  being  so 
delivered  to  the  said  J.  A.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  said  G.  R.,  late  of  the  pariah  of 
Saint  George,  Bloomsbury,  in  the  county  of  Middlesex,  and  within  the 
jurisdiction  of  the  said  Gentral  Griminal  Gourt,  labourer,  and  the  said 
J.  A.,  late  of  the  same  place,  labourer,  being  evil-disposed  persons, 
and  devising  and  contriving,  and  wickedly  combining  and  intending  to 
deceive  the  said  W.  I.  in  the  premises,  and  to  obtain  from  the  said  W.  L 
the  said  sum  of  68/.,  and  to  cheat  and  defraud  him  of  the  same ;  after- 
wards, to  wit,  on  the  20th  day  of  November,  a.d.  1850,  at  the  parish 
of  Saint  Oeorge,  Bloomsbury,  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  the  said  Gentral  Griminal  Gourt,  unlawfully, 
knowingly,  and  designedly  did  falsely  pretend  to  the  said  W.  I.  that  he  the 
said  J.  A.  was  then  really  and  truly  indebted  to  the  said  0.  B.  in  the  said 
sum  of  68/.,  for  money  lent  by  the  said  G.  B.  to  the  said  J.  A. ;  that 
he  the  said  J.  A.  had  then  deposited  with  the  said  G.  B.  certain  deeds 
relating  to  the  property  of  the  wife  of  the  said  J.  A.,  for  the  purpose 
of  secuiing  payment  of  the  said  sum  of  68/.,  to  the  said  G.  B.,  but  that 
the  said  G.  B.  afterwards  had  deposited  such  deeds  with  a  friend  of  the 
said  G.  B.,  who  had  then  advanced  money  upon  the  security  of  the  same 
deeds  to  the  said  G.  B.,  and  then  held  the  said  deeds  as  such  security  as 
last  aforesaid ;  that  he  the  said  G.  B.,  then  wanted  the  said  sum  of  68/. 
from  the  said  W.  I.  for  the  purpose  of  recovering  possession  of  the  said 
deeds,  and  to  enable  him  the  said  G.  B.  to  place  the  same  in  the  hands  of 
the  said  W.  I.,  in  order  that  the  same  might  be  redelivered  to  the  said 
J.  A.  upon  the  payment  by  him  to  the  said  W.  L  of  the  said  sum  of  SSL 
pursuant  to  such  offer  and  arrangement  in  that  behalf  as  aforesaid ;  by 
means  of  which  said  several  false  pretences,  they  the  said  G.  B.  and  J.  A« 
then  and  there,  to  wit,  on  the  day  and  year  aforesaid,  and  within  the 
jurisdiction  of  the  said  Gentral  Griminal  Gourt,  unlawfully,  knowingly 
and  designedly  did  fraudulently  obtain  of  and  from  the  said  W.  I.,  one 
order  for  the  payment  of  money,  to  wit,  for  the  payment,  and  of  the 
value  of  68/.I  then  and  there  being  the  property  of  the  said  W.  I.,  and 
one  piece  of  paper  of  the  value  of  Id,  of  the  goods  and  chattels  of  the 
said  W.  I.,  with  intent  to  cheat  and  defraud  him  of  the  same  property, 
goods  and  chattels,  and  whereas  in  truth  and  in  fact,  the  said  J.  A.  was 
not  then  really  and  truly  indebted  to  the  said  0.  B.  in  the  said  sum  of 
68/.  as  the  said  G.  B.  and  J.  A.  so  falsely  pretended  as  aforesaid,  either 
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for  money  lent  or  any  cause  whatsoever.     And  whereas  in  truth  and  in     Pr&xdents, 

fact  the  said  J.  A.  had  not  then  deposited  with  the  said  C.  B.  certain      ^  ~Vrv 

deeds  relating  to  the  property  of  the  wife  of  the  said  J.  A.  for  the  pur-  indictnTent  for 

pose  of  securing  payment  of  the  said  sum  of  68/.  to  the  said  0.  B.,  as  the  obtaiDinfr 

said  0.  B.  and  J.  A.  so  falsely  pretended  as  aforesaid,  or  of  any  sum  of  money  under 

money  whatever.      And  whereas  in  truth  and  in  fact  the  said  0.  B.  had  '*^  p^tences. 

not  then  deposited  any  such  deeds  as  the  said  C.  B.  and  J.  A.  so  falsely 

pretended  as  aforesaid  with  any  friend  of  the  said  0.  B.  who  had  then 

advanced  money  upon  the  security  of  such  deeds  to  the  said  0.  B.,  or  with 

any  person  whatsoever ;  nor  did  any  such  friend  of  the  said  0.  B.,  as  the 

said  0.  B.  and  J.  A.  so  falsely  pretended  as  aforesaid,  then  hold  such  deed 

as  a  security  for  any  money  advanced  to  the  said  0.  B.,  as  the  said  0.  B. 

and  J.  A.  so  falsely  pretended  as  aforesaid.      And  whereas  in  truth  and 

in  fact  the  said  G.  B.  did  not  then  want  the  said  sum  of  68/.  from  the 

said  W.  L,  for  the  purpose  of  recovering  possession  of  any  such  deeds 

as  the  said  C.  B.  and  J.  A.  so  falsely  pretended  as  aforesaid,  or  to  enable 

him  the  said  0.  B.  to  place  such  deeds  in  the  hands  of  the  said  W.  I.,  in 

order  that  the  same  might  be  re-d«livered  to  the  said  J.  A.,  upon  the 

payment  by  him  to  the  said  W.  I.  of  the  said  sum  of  68/.,  pursuant  to 

such  offer  and  arrangement  in  that  behalf  as  aforesaid.     And  whereas 

in  truth  and  in  fact  the  said  alleged  debt,  and  the  said  supposed  deeds, 

had  no  existence  whatsoever,  but  were  pretended  to  have  existence  by 

the  said  0.   B.   and  J.    A.   as  aforesaid,  for  the  purpose  of  deceiving, 

cheating  and  defrauding  the  said  W.  I.  in  manner  aforesaid,  and  for  no 

other  purpose  whatever,  to  the  great  injury  and  deception  of  the  said 

W.  I.,  to  the  evil  and  pernicious  example  of  all  other  persons  in  the  like 

case  offending,  against  the  form  of  the  statute  in  such  case  made  and 

provided,  and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown 

and  dignity. 

Second  Count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  0.  B.  and  J.  A.,  being  evil-disposed 
persons,  and  devising  and  contriving,  and  wickedly  combining  and 
intending  to  deceive  the  said  W.  I.,  and  to  obtain  from  the  said  W.  I. 
the  said  sum  of  68/.,  and  to  cheat  and  defraud  him  of  the  same,  after- 
wards, to  wit,  on  the  20th  day  of  November,  a.  d.  1850,  at  the  pansh  of 
St.  George,  Bloomsbury,  aforesaid,  in  the  county  of  Middlesex  aforesaid, 
and  within  the  jurisdiction  of  the  said  Central  Criminal  Court,  unlaw- 
fully, knowingly  and  designedly,  did  falsely  pretend  to  the  said  W.  I., 
that  the  said  J.  A.  had  before  then  deposited  with  the  said  G.  B.,  certain 
deeds  relating  to  the  property  of  the  wife  of  the  said  J.  A.,  as  a  security 
for  the  payment  to  the  said  C.  B.  of  the  sum  of  68/. ;  that  he  the  said 
G.  B.  had  afterwards  deposited  such  deeds  with  a  friend  of  the  said 
G.  B.,  who  had  then  advanced  money  to  the  said  G.  B.,  upon  the  security 
of  the  said  deeds,  and  then  held  such  deeds  as  such  security  as  last 
aforesaid.  And  that  the  said  G.  B.  then  required  the  sum  of  68/.  for  the 
purpose  of  I'ecovering  possession  of  the  said  deeds,  by  means  of  which 
said  several  false  pretences  in  this  count  mentioned,  they  the  said  G.  B. 
and  J.  A.  did  then  and  there  unlawfully,  knowingly  and  designedly, 
fraudulently  obtain  of  and  from  the  said  W.  I.  one  order  for  the  payment 
of  money,  to  wit,  for  the  payment  of  the  sum  of  68/.,  then  and  there 
being  ^f  the  value  of  68/.,  and  the  property  of  the  said  W.  I. ;  and  one 
piece  of  paper  of  the  value  of  Id.,  of  the  goods  and  chattels  of  the  said 
W.  I.,  with  intent  to  cheat  and  defraud  the  said  W.  I.  of  the  said  goods 
and  chattels  and  property ;  whereas  in  tiiith  and  in  fact  the  said  J.  A. 
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JVeoeJenit,    had  not  deposited  with  the  said  0.  B.  sucb  deeds  relating  to  the  property 

N  ~xiv  ^^  *^®  ^^^®  ^^  ^^®  "^^^  ^'  ^*  ^  *^®  ^^^  ^'  ^'  ^^^  ^'  ^^  falsely  pre- 
Iiidictinent  for  ^^^^^^  ^  ^^  this  count  mentioned.  And  whereas  in  truth  and  in 
obuining  fact  the  said  G.  B.  had  not  deposited  such  deeds  with  any  friend  of  him 

III  mej  under  the  said  C.  B.,  as  the  said  G.  B.  and  J.  A.  so  falsely  pretended,  as  in 
iaUe  pretences,  ^j^jg  co'.int  mentioned.  And  whereas  in  truth  and  in  fact  no  friend  of 
the  said  G.  B.,  nor  any  person  whatsoever,  had  then  advanced  money  to 
the  said  G.  B.  upon  the  security  of  the  said  deeds.  And  whereas  in 
truth  and  in  fact  no  friend  of  the  said  G.  B.,  nor  any  person  whatsoever, 
then  held  such  deeds  as  any  security  whatsoever.  And  whereas  in 
truth  and  in  fact  the  said  G.  B.  did  not  then  require  the  said  sum  of 
68/.,  or  any  sum  of  money  whatsoever,  for  the  purpose  of  recovering 
possession  of  such  deeds  as  the  said  0.  B.  and  J.  A.  so  falsely  pretended, 
as  in  this  count  mentioned.  And  whereas  in  truth  and  in  fact  such 
deeds  had  no  existence  whatsoever,  but  were  so  pretended  by  the  said 
G.  B.  and  J.  A.  to  have  existence  as  aforesaid,  for  the  purpose  of  cheating 
and  defrauding  the  said  W.  I.  as  aforesaid,  and  for  no  other  purpose 
whatsoever,  to  the  great  injury  and  deception  of  the  said  W.  I.,  to  the 
evil  and  pernicious  example  of  all  other  persons  in  the  like  case 
offending,  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 

Third  Count.-^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  J.  A.  and  0.  B.,  being  such  evil-disposed 
persons  as  aforesaid,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at 
the  palish  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdic- 
tion of  the  said  Gentral  Griminal  Gourt,  unlawfully  and  wickedly  did 
conspire,  combine,  confederate  and  agree  together,  and  with  divers  other 
evil-disposed  persons,  whose  names  to  the  jurors  aforesaid  are  as  yet 
unknown,  falsely  and  fraudulently  to  pretend  and  cause  to  appear  to  the 
said  W.  I.,  that  the  said  J.  A.  was  then  indebted  to  the  said  G.  B.  in  the 
sum  of  G8/. ;  that  the  said  J.  A.  had  deposited  with  the  said  G.  B. 
certain  deeds  relating  to  the  property  of  the  wife  of  the  said  J.  A.,  as  a 
security  for  the  payment  to  the  said  G.  B.  of  the  said  sum  of  68/. ;  that 
the  said  0.  B.  had  afterwards  deposited  such  deeds  with  a  friend  of  the 
said  G.  B.,  who  had  advanced  money  upon  the  security  of  the  same,  and 
by  whom  such  deeds  were  then  held ;  that  the  said  J.  A.  was  desirous 
of  discharging  the  said  debt  due  from  him  to  the  said  G.  B.,  upon  the 
re-delivery  to  him  the  said  J.  A.,  of  the  said  deeds  but  that  the  said 
0.  B.  was  then  unable  to  procure  the  re-delivery  to  him  of  the  said 
deeds,  for  want  of  money  to  pay  such  money  so  advanced  to  him  upon 
the  security  of  the  same,  and  to  induce  and  persuade  the  said  W.  I.,  by 
means  of  the  several  false  representations  aforesaid,  and  upon  the  faith 
and  confidence  that  such  deeds  really  existed,  and  upon  the  promise  and 
assurance  of  the  said  G.  B.  that  he  would  deposit  the  said  deeds  with  the 
said  W.  I.,  for  the  purpose  of  delivering  the  same  to  the  said  J.  A.,  and 
receiving  from  the  said  J.  A.  such  debt  of  68/.,  so  to  be  pretended  to  be 
due  from  the  said  J.  A.  to  the  said  G.  B.,  to  obtain  from  the  said  W.  L 
divers  of  the  moneys  of  the  said  W.  I.,  amounting  to  the  sum  of  68/.,  for 
the  pretended  puipose  of  obtaining  such  deeds  from  such  friend  of  the 
said  G.  B.,  and  to  cheat  and  defraud  the  said  W.  L  of  the  same,  and 
mutually  to  aid  and  assist  one  another  in  carrying  out  and  putting  into 
execution  the  said  unlawful  and  wicked  combination,  conspiracy,  con- 
federation and  agreement ;  whereas  in  truth  and  in  fact  no  such  deeds  as 
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in  this  count  mentioned,  then  or  ever  had  any  existence  whatsoever,  to     Preee^nu, 
the  great  injury  and  deception  of  the  said  W.  J,,  to  the  evil  and  per-  "^v 

nicious  example  of  all  other  persons  in  the  like  case  offending,  and  jndictmeot  for 
against  the  peace  of  oar  said  Lady  the  Queen,  her  crown  and  dignity.  obtaiuiog 

Fourth  Count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  money  under 
do  further  present  that  the  said  J.  A.  and  0.  R.,  being  such  evil-disposed  *^*^"*  pretences, 
persons  as  aforesaid,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at 
the  parish  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction 
of  the  said  Central  Criminal  Court,  unlawfully  and  wickedly  did  con- 
spire, combine,  confederate  and  agree  together,  and  with  divers  other 
evil-disposed  persons,  whose  names  to  the  jurors  aforesaid  are  as  yet 
unknown,  by  divers  false  pretences,  and  by  divers  false,  artful,  indirect, 
deceitful  and  fraudulent  means,  devices,  arts,  stratagems,  and  contrivances 
to  obtain  and  acquire  into  their  hands  and  possession,  of  and  from  the 
said  W.  J.  divers  of  his  moneys,  amounting  to  a  large  sum,  to  wit,  the 
sum  of  68/.,  and  to  cheat  and  defraud  him  of  the  same,  to  the  great 
injury  and  deception  of  the  said  W.  J.,  to  the  evil  and  pernicious 
example  of  all  other  persons  in  the  like  case  offending,  and  against  the 
peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 


No.  XV. 

Indictment  for  obtaining  Monej/y  by  falsely  pi^etending  that  tlie  Defendant  teas 
the  authonsed  Agent  of  the  Executive  Committee  of  the  Exhibition  of  Vie 
Works  of  Industry  of  all  Nations,  and  that  he  Tiad  power  to  allot  /Space 
to  pnvate  Individuals  for  the  exhibition  of  their  Merchandise, 

CENTBAL  Criminal  Court,)  The  jurors  for  our  Lady  the  Queen, 

to  wit,  f  upon    their    oath    present,    that    here- 

tofore, and  before  Ihe  committing  of  the  offence  hereinafter  next  men- 
tioned, to  wit,  on  the  twenty-fifth  day  of  October,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty,  an  application  was  made  by 
Haniet  Richardson,  then  being  the  wife  of  Thomas  Richardson,  to  one 
Adam  Young  the  younger,  for  a  certain  space,  to  wit,  a  space  of  four 
feet  square,  in  a  certufn  building  then  in  the  course  of  erection  in  Hyde- 
park,  in  the  county  of  Middlesex,  for  the  purpose  of  an  Exhibition 
intended  to  take  place  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  fifty<one,  and  called  and  known  as  the  Great  Exhibition 
o£  the  Works  of  Industry  of  all  Nations,  for  the  purpose  of  enabling  her, 
the  said  Harriet  Richardson,  to  exhibit  certain  articles,  to  wit,  stays,  at 
the  said  exhibition.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  Adam  Toung  the  younger,  late  of  the 
parish  of  Saint  Dunstan  in  the  East,  in  the  city  of  London,  labourer, 
afterwards,  to  wit,  on  the  day  aforesaid,  in  the  year  aforesaid,  at  the 
parish  aforesaid,  in  the  city  aforesaid,  and  within  the  jurisdiction  of  the 
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Preeedatis,    Central    Criminal  Court,   nnlawfally,   knowingly  and    designedly,    did 
H    ^y       falsely  pretend  to  the  said  Harriet  Richardson,  that  he  the  said  Adam 
Indietment  for  ^o^^g  ^^^  younger,  then  was  an  authorized  agent  for  the  purpose  of 
obuifiiDg  granting  space  for  the  exhibition  of  articles  at  the  said  Exhibition.     And 

moiMj  under     that  he,  the  said  Adam  Toung  the  younger,  then  was  the  only  person 
falte  preceneaf.  ^1,^  j^^  ^y^^  power  to  grant  space  to  the  said  Harriet  Bichardson,  for 
the  exhibition  of  articles  at  the  said  Exhibition.     And  that  he,  the  said 
Adam  Toung  the  younger,  then  had  power  to  grant  to  the  said  Harriet 
Bichardson  the  said  space  so  applied  for  by  the  said  Harriet  Bichardson 
as  aforesaid,  by  means  of   which  said  false  pretences  the  said  Adam 
Young  the  younger  did  then  and  there  unlawfully  obtain  from  the  said 
Harriet  Bichardson  three  pieces  of  the  current  silver  coin  of  this  realm, 
called  half-crowns,  two  pieces  of  the  current  silver  coin  of  the  realm 
called  shillings,  and  one  piece  of  the  current  silver  coin  of  this  realm 
called  a  sixpence,  of  the  moneys  of  the  said  Thomas  Bichardson,  with 
intent  then  and  there  to  cheat  and  defraud  the  said  Thomas  Bichardson 
of  the  same ;  whereas,  in  truth  and  in  fact,  the  said  Adam  Young  the 
younger  was  not  then  an  authorized  agent  for  the  purpose  of  grranting, 
and  had  not  any  authority  whatever  to  grant  space  for  the  exhibition  of 
articles  at  the  said  Exhibition,  or  any  space  whatever  in  the  said  building, 
OS  he  the  said  Adam  Young  the  younger  then  and  there  well  knew. 
And  whereas,  in  truth  and  in  fact,  the  said  Adam  Young  the  younger 
was  not  then  the  only  person  who  had  power  to  grant  space  for  the 
exhibition  of  articles  at  the  said  Exhibition,  as  he,  the  said  Adam  Young 
the  younger  then  and  there  well  knew.     And  whereas,  in  truth  and  in 
fact,   the  said   Adam  Young  the  younger   had   not  then   any  power, 
authority  or  right  whatever  to  grant  space  for  the  exhibition  of  articles 
at  the  said  Exhibition  to  the  said  Harriet  Bichardson,  or  to  any  other 
person  whatever,  or  any  space  whatever  in  the  said  building  to  the  said 
Harriet  Bichardson,  or  any  other  person,  as  he  the  said  Adam  Young 
the  younger  then  and  there  well  knew,  to  the  great  damage  of  the  said 
Thomas  Bichardson,  against  the  form  of  the  statute  in  such  cose  made 
and  provided,  and  against  the  peace  of  our  Lady  the  Queen,  her  crown 
and  dignity. 
Second  eonnt.        Second  Counts  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  heretofore,  and   before  the  committing  of   the 
offence  hereinafter  next  mentioned,  to  wit,  on  the  day  aforesaid,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  fifty,  an  application 
was  made  by  the  said  Harriet,  the  wife  of  the  said  Thomas  Bichardson, 
to  the  said  Adam  Young  the  younger,  for  a  certain  space,  to  wit,  a  space 
of  four  feet  square,  at  the  Great  Exhibition,  meaning  thereby  a  space 
of  four  feet  square  in  a  certain  building,  intended  to  be  used  as  the 
building  in  which  a  certain  exhibition,  called  and  known  as  the  Great 
Exhibition  of  the  Works  of  Industry  of  all  Nations,  should  take  place,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty-one,  for  the 
exhibition  of  certain  articles,  to  wit,  stays,  at  the  said  Exhibition.     And 
the  jurors  aforesaid  to  further  present,  that  the  said  Adam  Young  the 
younger  afterwards,  to  wit,  on  the  day  aforesaid,  in  the  year  of  our  Lord 
one  thousand  eight   hundred  and  fifty,  at  the  parish  aforesaid,  in  the 
city  aforesaid,   and  within  the  jurisdiction   of    the  Central  Criminal 
Court,  unlawfully,  knowingly  and  designedly,  did  again  falsely  pretend 
to  the  said  Harriet  Bichardson,  that  he,  the   said  Adam  Young  the 
younger,  then  had  power  to  grant  to  the  said  Harriet  Bichardson  space 
for  the  exhibition  of  articles  at  the  said  Exhibition.    And  that  he,  the 
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said  Adam  Toung  the   younger,  tken  had  power  to  grant  to  the  said     PreoedentM. 

Harriet  Biohardson,  the  said  space  so  applied  for  by  the  said  Harriet         — 

Bichardson,  as  aforesaid,  by  means  of  which  said  last-mentioned  false  inaiSniMt  for 

pretences  the  said  Adam  Young  the  younger  did  then  and  there  unlaw-  obtaining 

fully  obtain  from  the  said  Harriet  Bichardson  three  other  pieces  of  the  money  nnder 

current  silver  coin  of  this  realm  called   half-crowns,   two  other  pieces  ^'^  pretences. 

of  the  current  silver  coin  of  this  realm  called  shillings,  and  one  other 

piece  of  the  current  silver  coin  of  this  realm  called  a  sixpence,  of  the 

monies  of  the  said  Thomas  Bichardson,  with  intent,  then  and  there,  to 

cheat  and  defraud  the  said  Thomas  Bichardson  of  the  same,  whereas,  in 

truth  and  in  fact,  the  said  Adam  Young  the  younger  had  not  then  any 

power  or  right  whatsoever  to  grant  space  for  the  exhibition  of  articles  at 

the  said  Exhibition,  to  the  said  Harriet  Bichardson,  or  to  any  other 

person  whatever,  or  any  space  whatever  in  the  said  building,  to  the  said 

Harriet  Bichardson  or  any  other  person,  as  he  the  said  Adam  Young 

the  younger  then  and  there  as  last  aforesaid  well  knew,  to  the  great 

damage  of  the  said  Thomas  Bichardson,  against  the  form  of  the  statute 

in  such  case  made  and  provided,  and  against  the  peace  of  our  said  Lady 

the  Queen,  her  crown  and  dignity. 

Third  Count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  Third  oonnt. 
further  present,  that  before  the  committing  of  the  offence  hereinafter 
next  mentioned,  to  wit,  on  the  day  aforesaid,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  fifty,  an  application  was  made  by  the 
said  Thomas  Bichardson  to  the  said  Adam  Young  the  younger  for  a 
certain  space,  to  wit,  space  of  four  feet  square  in  the  building  intended 
for  the  proposed  Great  Exhibition  of  one  thousand  eight  hundred  and 
fifty-one,  meaning  thereby  the  Qre&i  Exhibition  of  the  Works  of 
Industry  of  all  Nations,  intended  to  be  holden  in  the  year  one  thousand 
eight  hundred  and  fifty-one.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  heretofore,  and  before  the  making  of 
the  said  last-mentioned  application,  an  Executive  Committee  for  carrying 
out  the  said  Exhibition,  had  been  and  was  duly  appointed  for  the  pur- 
pose of  canying  out  the  said  Exhibition,  and  that,  amongst  other  things, 
the  power  of  allotting  space  in  the  said  last-mentioned  building  to  per- 
sons desirous  of  becoming  exhibitors  in  the  said  Exhibition,  has  been, 
and  was,  vested  and  intrusted  to  the  said  committee.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present^  that  the  said 
Adam  Young  the  younger,  afterwards,  to  wit,  on  the  day  aforesaid,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty,  at  the  parish 
aforesaid,  in  the  city  aforesaid,  and  within  the  jurisdiction  aforesaid, 
unlawfully,  knowingly  and  fraudulently,  did  again  falsely  pretend  to  the 
said  Thomas  Bichardson,  that  he  the  said  Adam  Young  the  younger  was 
the  only  authorized  agent  of  the  oomnussioners  (meaning  thereby  that 
he  was  the  only  authorized  agent  of  the  said  Executive  Conmiittee)  for 
granting  space  (meaning  thereby  space  in  the  said  last-mentioned 
building),  and  that  he  the  said  Adam  Young  the  younger  then  had 
power  to  allot  to  the  said  Thomas  Bichardson  the  space  in  the  said 
building,  so  appHed  for  by  the  said  Thomas  Bichai'dson  as  last-aforesaid, 
by  means  of  which  said  last-mentioned  false  pretences,  he,  the  said  Adam 
Young  the  younger,  did  then  and  there  as  last  aforesaid,  unlawfully 
attempt  and  endeavour  unlawfully  to  obtain  from  the  said  Thomas 
Bichardson  a  large  sum  of  money,  to  wit,  the  sum  of  ten  shillings,  of 
the  moneys  of  the  said  Thomas  Bichardson,  with  intent  then  and  there 
to  cheat  and  defraud  him  thereof;  whereas,  in  truth  and  in  fact,  the 
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Prtcedenis.    said  Adam  Tonng  the  younger  was  not,  at  tlie  time  He  so  falsely  pre- 
^ — ~         tended  as  last   aforesaid,   an   authorized   agent   of  the  said   ExecntiTe 
Indictment  for   Committee,  for  granting  space  in  the  last-mentioned  building,  as  he,  the 
obuining  Said  Adam  Young  the  younger  then  and  there,  as  last  aforesaid,  well 

money  under  knew.  And  whereas,  in  truth  and  in  fact,  the  said  Adam  Young  the 
false  pretences,  younger  had  not,  at  the  time  he  falsely  pretended  as  last  aforesaid,  any 
power,  authority  or  right  whatsoever,  to  allot  any  space  whatever  in  the 
said  last-mentioned  building  to  the  said  Thomas  Richardson,  or  to  any 
other  person,  as  he  the  said  Adam  Young  the  younger,  at  the  time  he  so 
falsely  pretended  as  last  aforesaid,  well  knew,  to  the  great  damage  of  the 
said  Thomas  Bichardson,  and  against  the  peace  of  our  said  Lady  the 
Qu'^'^n,  her  crown  and  dignity. 
Fuarth  oonot.  Fourth  Count — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
further  present,  that  before  the  committing  of  the  offence  next  herein- 
after mentioned,  to  wit,  on  the  day  aforesaid,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  fifty,  an  application  was  made  by  the  said 
Thomas  Bichardson  to  i:he  said  Adam  Young  for  a  certain  space,  to  wit. 
the  space  of  four  feet  square,  in  the  building  intended  for  the  proposed 
Great  Exhibition,  to  be  holden  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  fifty-one,  to  wit,  the  proposed  Great  Exhibition  of 
Works  of  Industry  of  all  Nations.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  the  said  Adam  Young  the 
younger,  afterwards,  to  wit,  on  the  day  aforesaid,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty,  at  the  parish  aforesaid,  in 
the  city  and  within  the  jurisdiction  aforesaid,  unlawfully,  knowingly,  and 
fraudulently,  did  again  falsely  pretend  to  the  said  Thomas  Bichardson, 
that  he  the  said  Adam  Young  the  younger,  then,  as  last  aforesaid,  had 
power  to  allot  to  the  said  Thomas  Bichardson  the  space  in  the  said  last- 
mentioned  building,  so  applied  for  by  the  said  Thomas  Bichardson  as 
last  aforesaid,  by  means  of  which  said  last-mentioned  false  pretence  the 
said  Adam  Young  the  younger  did  then  and  there,  as  last  aforesaid, 
unlawfully  attempt  and  endeayour  unlawfully  to  obtain  from  the  said 
Thomas  Bichardson  a  large  sum  of  money,  to  wit,  the  sum  of  ten  shillings, 
of  the  moneys  of  the  said  Thomas  Bichardson,  with  intent  to  cheat  and 
defraud  the  said  Thomas  Bichardson  thereof;  whereas  in  truth  and  in 
fact,  the  said  Adam  Young  the  younger  had  not,  at  the  time  he  so  falsely 
pretended  as  last  aforesaid,  any  power,  authority,  or  right  whatoTer,  to 
allot  any  space  whatever  in  the  last-mentioned  building,  to  the  said 
Thomas  Bichardson  or  to  any  other  person,  as  he  the  said  Adam  Young 
the  younger,  at  the  time  he  so  falsely  pretended  as  last  aforesaid,  well 
knew,  to  the  great  damage  of  the  said  Thomas  Bichardson,  and  against 
the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 
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STATUTES  AND  PARTS  OF  STATUTES 
RELATING  TO  THE  CRIMINAL  LAW. 


ACTS  OP  PARLIAMENT  ABBREVIATION  ACT. 

13  VioT.  0.  21. 

An  Act  for  shortening  the  Language  used  in  Acts  of  Parliament — [10th 

June,  1850.] 

BE  it  declared  and  enacted  by  the  Queen's  most  excellent  Majesty,  by  AoU  of 
and  with  the  advice  and  consent  of  the  Lords  spiritaaland  temporal,  ParlMmentiiuij 
and  Oommons,  in  this  present  Parliament  assembled,  and  by  the  authority  |m  altered,  &e., 
of  the  same,  that  every  act  to  be  passed  after  the  commencement  of  this  g^ggjo'o^^ 
act  may  be  altered,  amended,  or  repealed  in  the  same  session  of  Parliament, 
any  law  or  usage  to  the  contrary  notwithstanding. 

n.  Be  it  enacted,  that  all  acts  shall  be  divided  into  sections,  if  there  be  AoU  of 
more  enactments  than  one,  which  sections  shall  be  deemed  to  be  subetan-  ParlUmenk  to 
tive  enactments,  without  any  introductory  words.  aLf  ^^'^'^'•th^^^t 

in.  Be  it  enacted,  that  in  any  act,  when  any  former  act  is  referred  to,  introdootorr 
it  shall  be  sufficient,  if  such  act  was  made  before  the  seventh  year  of  Henry  wordi. 
the  Seventh,  to  dte  the  year  of  the  King's  reign  in  which  it  was  made,  when  an  act 
and  where  there  are  more  statutes  than  one  in  the  same  year  the  statute,  u  referred  to, 
and  where  there  are  more  chapters  than   one   the  chapter ;   and  if  ^^  "J^^^  ^ 
such  act  referred  to  was  made  after  the  fourth  year  of  Henry  ^®Sle  the  year 
Seventh,  to  dte  the  year  of  the  reign,  and  where  there  are  more  statutes  of  the  nign, 
or  sessions  than  one  in  the  same  year  the  statute  or  the  session  (as  the  chapter,  and 
case  may  require),  and  where  there  are  more  chapters  or  sections  than  Mctioo,  &c. 
one,  the  chapter,  or  section  or  chapter  and  section  (as  the  case  may  re* 
quire),  without  reciting  the  title  of  such  act,  or  the  provision  of  such 
section,  so  referred  to ;   and.  the  reference  in  all  cases  shall  be  made 
according  to  the  copies  of  statutes  printed  by  the  Queen's  printer,  or  to 
the  copies  thereof  contained  in  tne  reports  of    the  Commissioners  of 
Public  Records :  provided  that  where  it  is  only  intended  to  amend  or 
repeal  any  portion  only  of  such  section,  it  shall  be  necessary  still  either 
to  recite  sudi  portion,  or  to  set  forth  the  matter  or  thing  intended  to  be 
amended  or  repealed. 

IV.  Be  it  enacted,  that  in  all  acts,  words  importing  the  masculine  gender  Interpretation 
shall  be  deemed  and  taken  to  include  females,  and  the  singular  to  indude  of  certain  worda 
the  plural,  and  the  plural  the  singular,  unless  the  contrary  as  to  gender  '^  *^^ 

or  number  is  expressly  provided;  and  the  word  '* month"  to  mean 
calendar  month,  unless  words  be  added  showing  lunar  month  to  be 
intended ;  and  ''county  "  shall  be  held  to  mean  also  county  of  a  town  or 
of  a  dty,  unless  such  extended  meaning  is  expressly  excluded  by  words ; 

VOL.  rv.  g 
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13  Vict  c  21.  and  the  word  ''land"  shall  include  messuages,  tenements,  and  heredi- 

r7"  ,      taments,  houses  and  buildings,  of   any  tenure,  unless  where  there  are 

PorliaflMni    words  to  exclude  houses  and  buildings,  or  to  restrict  the  meaning  to 

AWwvuiwtk    tenements  of  some  particular  tenure ;  and  the  words  "  oath,"  "  swear," 

^cl.         and  ''affidavit"  shall  include   affirmation,   declaration,    affirming,   and 

declaring,  in  the  case  of  persons  by  law  allowed  to  dedare  or  affirm 

instead  of  swearing. 

Repealed  aots        V.  Be  it  enacted,  that  where  any  act  repealing  in  whole  or  in  part  any 

nottobereTiTed  former  act  in  itself  repealed,  such  last  repeal  shall  not  reyive  the  act 

"  ^^^of  t^  ^*  ^^  provisions  before  repealed,  unless  words  be  added  reviving  such  act  or 

repealiog  act     provisions. 

Bepealed  pro.  ^*  ^  ^^  enacted,  that  wherever  any  act  shall  be  made  repealing  in 
visions  of  anj  whole  or  in  part  any  former  act,  and  substituting  some  provision  or  pro- 
act  to  nmain  in  yisions  instead  of  the  provision  or  provisions  repealed,  such  provision  or 
^^'^t't°tod^*  provisions  so  repealed  shall  remain  in  force  untU  the  substituted  pro- 
proTisions  come  ^^^^^  0'  provisions  shall  come  into  operation  by  force  of  the  last  n^e 

nto  force.  act. 

Acto  to  be  VII.  Be  it  enacted,  that  every  act  made  after  the  commencement  of 

deemed  pablio  this  act  shall  be  deemed  and  taken  to  be  a  public  act,  and  shall  be 
*^^  judicially  taken  notice  of  as  such,  unless  the  oontrary  be  expressly  pro- 

vided  and  declared  by  such  act. 
CommeQcemeiit     Vm.  Be  it  declared  and  enacted,  that  this  act  shall  commence  and 
of  act.  take  effect  from  and  immediately  after  the  commencement  of  the  next 

session  of  Parliament. 


B 


QUALDIOATION  OF  0FFI0EB8  AOT. 

IS  ft  14  VioT.  Gap,  25. 

An  Act  to  enable  Queen*8  Counsel  and  others,  not  being  of  the  Degree  of  the 
Coif,  to  act  as  Judges  of  Assize, — [25th  June,  1850.] 

>E  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal  and  Com- 
mons, in  this  present  Parliament  assembled,  and  by  the  authority  of  the 
Qoeen*8  oonnsel  same,  that  any  person,  being  one  of  Her  Majesty's  counsel  learned  in  the 
and  barristers  law,  or  being  a  barrister-at-law,  having  a  patent  of  precedenoe,  may  be 
baTing  patents  Q^^ned  in  any  commission  for  the  despatch  of  civil  or  criminal  business  at 
altbcN^h  nln'of  ^^7  connty  or  place  or  upon  any  circuit  in  England  and  Wales,  or  either 
the  def^ree  of  of  them,  although  such  person  be  not  of  the  degree  of  the  ooif ;  and  any 
the  Qpif,  may  gtich  person  shiJl  and  may,  under  any  commission  in  which  he  shall  be 
*f  attdir^^  so  named,  be  and  act  as  a  judge  or  commissioner  of  assize,  as  fully  to  aU 
aiiiie.  intents  and  purposes  as  if,  at  Uie  time  of  the  issuing  of  such  commission, 

and  since  he  had  been  of  the  degree  of  the  ooif ;  any  law,  eostom,  or 
usage  to  the  contrary  notwithstanding. 
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PIRATES  (HEAD  MONET)  BEPEAL  AOT. 

18  &  14  Vict.  Gap.  26. 

An  Act  to  repeal  an  Act  of  the  Sixth  Year  of  King  Geoi*ge  the  Fourth, 
for  encouraging  the   Capture  or  Destruction  of  Piratical  Ships  and 
Vessels;  and  to  make  other  Provisions  in  lieu  thereof, — [25tli  Jane, 
1850.] 

AND  be  it  enacted,  that   every  person  who  shall  wilfallj  and   cor-  Persons  giTing 
ruptly  give  fake  evidence  in  any  examination  or  deposition  had,  or  f»lM  •yWen<» 
affidavit  taken,  in  any  proceeding  under  this  act,  shall  be  deemed  guilty  of  ^f  ^^na^^  ^ 
perjury,  and  being  thereof  convicted,  shall  be  subject  and  liable  to  all  the 
punishments,  pains,  and  penalties  to  which  persons  convicted  of  wilf  al  and 
corrupt  perjury  are  liable ;  and  every  such  person  may  be  tried  for  any 
such  perjury  either  in  the  place  where  the  offence  was  committed  or  in 
any  colony  or  settlement  of  Her  Majesty  near  thereto,  in  which  there  is  a 
court    of   competent   jurisdiction   to   try  any  such   offence,  or   in   Her 
Majesty's  Oourt  of  Queen's  Bench  in  England ;  and  that  in  case  of  any 
prosecution  for  such  offence  in  Her  Majesty's  said  Court  of  Queen's  Bench, 
the  venue  may  be  laid  in  the  county  of  Middlesex. 


LABOENT  BUMMABT  JUBISDIOTION  ACT. 

18  &  14  ViOT.  Cap.  37. 

An  Act  for  the  further  Extension  of  Summary  Jurisdiction  in  Cases  of 

Zarc<ny.— [29th  July,  I860.] 

W  HEBE  AS  by  an  act  passed  in  the  eleventh  year  of  the  reign  of  Her  10  &  U  Vict. 
Majesty,  intituled  An  Act  for  the  more  speedy  Trial  arul  Punish^  ^  8*^* 
ment  of  Juvenile  Offenders,  it  is  enacted,  that  every  person  who  should 
subsequently  to  the  passing  of  that  act  be  charged  with  having  com- 
mitted or  having  attempted  to  commit,  or  with  having  been  an  aider, 
abettor,  counsellor,  or  procuror  in  the  commission  of  any  offence  which 
then  was,  or  thereafter  should  or  might  be  by  law  deemed  or  declared  to 
be  simple  larceny,  or  punishable  as  simple  larceny,  and  whose  age  at 
the  period  of  the  commission  or  attempted  commission  of  such  offence 
should  not,  in  the  opinion  of  the  justices  before  whom  he  or  she 
should  be  brought  or  appear  as  thereinafter  mentioned,  exceed  the  age  of 
fourteen  years^  should,  upon  conviction  thereof,  upon  his  own  con- 
fession, or  upon  proof  before  any  two  or  more  justices  of  the  peace  for  any 
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IS&UVicf.  county,   riding,  division,   borough,  liberty,  or  place,  in  petty  sessions 
0.  87.        assembled  at  the  usual  place  and  in  open  court,  be  punished  as  therein 
jr^^^L^      mentioned  :    and  whereas   by   an   act  passed  in  the  twelfth  year  of 
Summary     the  reign  of  Her  Majesty,  intituled  An  Act  for  the  more  speedy  Trial  and 
JuTudietUm    Punishment  of  Juvenile  Offenders  in  Ireland,  it  is  enacted  that  every  person 
^^         who   shall  subsequently  to   the   passing  of  that  act  be  charged  with 
11  &  12  Viot.  having  committed  or  having  attempted  to  commit,  or  with  having  been 
0.  59.  an  aider,  abettor,  counsellor,  or  procurer  in  the  commission  of  any  offence 

in  Ireland,  which  then  was  or  thereafter  should  or  might  be  by  law 
deemed  or  declared  to  be  simple  larceny  or  punishable  as  simple  hot^eny, 
and  whose  age  at  the  period  of  the  commission  or  attempted  oonmussion 
of  such  offence  should  not,  in  the  opinion  of  the  justices  before  whom  he 
or  she  should  be  brought  or  appear  as  thereinafter  mentioned,  exceed  the 
age  of  fourteen  years,  should,  upon  conviction  thereof  upon  his  own  con- 
fession, or  upon  proof  before  any  two  or  more  justices  of  the  peace 
for  any  county,  riding,   division,   borough,  liberty,  or  place,  in  petty 
sessions  assembled  at  the  usual  place  and  in  open  court,  be  punished  as 
therein  mentioned  :   and  whereas  the  expense  and  delay  sustained  in  the 
prosecution  of  persons  guilty  of  petty  thefts  tend  to  the  increase  of  such 
offences ;  and  it  is  expedient  that  the  provisions  of  the  said  acts  should 
be  extended  as  hereinafter  provided :   be  it  enacted  therefore  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent 
Becited  acts      of  the  Lords  spiritual   and  temporal,  and  Commons,  in  this   present 
ezttnded  to  dll  Parliament  assembled,  and  by  the  authority  of  the  same,  that  the  said 
tbTaMdrtho    ^cited  acts,  and  the  jurisdiction  thereby  given,  and  all  the  provisions 
penon  charged  therein  contained,  shall  extend  and  be  applicable  to  all  cases  in  which  any 
does  Dot  exceed  person  shall  subsequently  to  the  passing  of  this  act  be  charged  with  any 
sizteeD  yean.     ^^qI^^  offence  as  in  the  said  acts  mentioned,  and  the  age  of  the  person  so 
charged  at  the  period  of  the  commission  or  attempted  commission  of  the 
offence  shall  not,  in  the  opinion  of  the  justices  before  whom  he  or  she  shall 
be  brought  or  appear  as  therein  mentioned,  exceed  the  age  of  sixteen  years ; 
and  that  the  provisions  of  the  said  recited  acts  for  summons,  warrant  to 
summon  and  apprehend,  and  all  other  the  provisions  applicable  to  the 
cases  where  any  person  whose  age  is  alleged  not  to  exceed  fourteen  years 
shall  be  charged  with  any  such  offence  as  in  the  said  acts  mentioned,  shall 
extend  and  be  applicable  to  all  cases  in  which  any  person  whose  agB 
Offenders  above  shall  not  exceed  sixteen  years,  shall  be  charged  with  any  such  offence 
foarteeo  years    as  aforesaid  :  provided    always,   that   nothing  herein   contained  shall 
befSble^to*^     authorize  or  empower  any  justice  or  justices  to  order  the  punishment 
pnoisbment  of  ^^  whipping  to  be  inflicted  upon  any  offender  whose  age  shall  exceed  the 
wbippiDg.         age  of  fourteen  years. 

Justice  to  ask  H.  And  be  it'  enacted,  that  one  of  the  justices  before  whom  any  person 
wbetber  ^  shall  be  charged  and  proceeded  against  under  this  act  or  the  hereinbefore 
*h^''^  ^"'^^  mentioned  acts,  before  such  person  shall  be  asked  whether  he  or  she  has 
^^^^•^^  a  ^^y  cause  to  show  why  he  or  she  should  not  be  convicted,  shall  say  to  the 
jary.  person  so  charged  these  words,  or  words  to  the  like  effect ;  "  We  shall 

have  to  hear  what  you  wish  to  say  in  answer  to  the  charge  against  you ; 
but  if  you  wish  the  charge  to  be  tried  by  a  jury,  you  must  object  now  to 
our  deciding  upon  it  at  once  ;"  and  if  such  person,  or  a  parent  of  such 
person,  shall  then  object,  the  justices  shall  proceed  with  the  charge  as  if 
the  said  acts  had  not  been  passed. 
Act  Dot  to  m.  And  be  it  enacted,  that  nothing  in  this  act  contained  shall  extend 

extend  to         to  Scotland. 
Scotland. 
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OOUBT  OP  OHANOEET  (OOUNTT  PALATINE  OP  LANCASTEB) 

ACT. 

IS  &  14  ViOT.  OAF.  48. 

An  Act  to  Amend  the  Practice  and  Proceedings  qftlie  Court  of  Chancery 
of  the  County  Palatine  of  Lancaster, — \2^ih  July,  I860.] 


AND  be  it  enacted,  that  it  shall  be  lawful  for  the  Chancellor  of  the  Power  io 
Duchy  and  County  Palatine  of  Lancaster  for  the  tune  being  to  ^^/^^JJ^"^  ^ 
appoint  a  fit  and  proper  person  resident  within  the  County  Palatine  of  g^ppf^^iJ 
Lancaster,  to   be    and   to    be   called   "  The  Messenger  of  the  Court  of  messeneer  of 
Chancery  of  the  County  Palatine  of  Lancaster/'  to  attend  upon  the  said  thecoart. 
County  Palatine  Court,  and  to  execute  the  process  thereof ;    and  from 
time  to  time,  upon  the  death,  resignation,  or  removal  of  any  such  person 
to  appoint  a  successor  to  the  said  office ;  and  that  the  person  so  appointed 
as  aforesaid  shall  hold  his  office  during  the  pleasure  of  the  said  Chan- 
cellor, and  may  be  removed  in  a  summary  manner,  and  may  and  shall 
receive  such  fees  for  executing  the  process  of  the  said  court  as  the  said 
Chancellor  and  the  Vice-Chancellor  of    the  said  County  Palatine  shall 
from  time  to  time,  by  any  general  order  to  be  made  in  pursuance  of  the 
provisions  hereinafter  contained,  authorize  and  direct. 


BOBOUGH  GAOLS  ACT. 

13  &  14  VioT.  CAP.  91. 

An  Act  to  authorize  Justices  of  any  Borough  having  a  separcUe  Gaol  to 
commit  Assize  Prisoners  to  such  Gaol,  and  to  extend  the  Jurisdiction  of 
Borough  Justices  to  all  Offences  and  Matters  arising  within  the  Borough 
for  which  they  act, — [14fA  August,  1850.] 

WHEBEAS  great  inconvenience  and  expense  have  been  found  to 
result  to  cities  and  boroughs  having  or  providing  and  maintaining 
at  their  own  cost  gaols  or  houses  of  correction,  from  the  necessity  of 
committing  to  the  conunon  gaol  of  the  coxmty  in  which  such  city  or 
borough  may  be  situated  for  trial  at  the  assizes  holden  for  such  county 
persons  charged  with  offences  committed  within  the  limits  of  such  city 
or  borough,  and  it  is  expedient  that  the  law  should  be  altered  and 
emended:  and  whereas  it  is  also  expedient  that  justices  of  the  peace 
actbg  for  any  city  or  borough  should  have  the  tome  powers  and  autho- 
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18  &  14  Viet,  riiies  in  all  reapdeis  with  regard  to  offences  oommitted  and  maiien 
0. 91.        arising  within  the  limits  of  such  dty  or  borough  as  justices  of  the  peace 
BonnMh  GaoU  ^^^  ^-^^  county  within  which  such  city  or  borough  is  situated  now  haye 
Act.        with  regard  to  such  offences  or  matters  under  or  by  virtue  of  any  local 
.    —         or  general  act  of  Parliament :   be  it  therefore  enacted  by  the  (i^een's 
bTo^mitu?   most  excellent  Majesty^  by  and  with  the  adnce  and   consent  of  the 
to  boroQgh        Lords  spiritual  and  temporal,  and  Commons,  in  this  present  Parliament 
gaob  for  trial    assembled,  and  by  the  authority  of  the  same,  that  from  and  after  the 
mt  the  Aasisas.  passing  of  this  act  it  shall  be  lawful  for  any  justice  of  the  peace  acting 
for  any  city  or  borough  now  having  or  providing  and  maintaining  at  its 
own  cost,  or  which  shall  hereafter  have  or  provide  and  maintain  at  its 
own  cost,  a  gaol  or  house  of  correction,  to  commit  for  safe  custody  to 
such  gaol  or  house  of  correction,  for  trial  at  the  assizes  to  be  holden  for 
the  county  in  which  such  city  or  borough  may  be  situated,  any  person 
charged  before  him  with  any  offence,  except  murder,  committed  within 
the  limits  of  such  city  or  borough  triable  at  such  assizes,  and  the  com- 
mitment shall  specify  that  such  person  is  committed  under  the  authority 
of  this  act,  and  whenever  any  such  person  shall  be  committed  to  any 
such  gaol  or  house  of  correction  for  trial  at  such  assizes  the  keeper  of 
such  gaol  or  house  of  correction  shall  deliver  to  the  judges  of  assize  a 
calendar  of  all  prisoners  in  his  custody  for  trial  at  such  assizes,  in  the  same 
way  that  the  sheriff  of  the  county  would  be  by  law  required  to  do  if 
such  prisoners  had  been  oommitted  to  the  common  gaol  of  the  county  in 
which  such  city  or  borough  may  be  situated ;  and  the  justice  or  justices 
by   whom  any  person  diarged  as   aforesaid  shall  be  committed  shall 
deliver  or  cause  to  be  delivered  to  the  proper  officer  of  the  court  the 
several  recognizances,  informations,  depositions,  and  statements  relative 
to  such  person  at  the  time  and  in  the  manner  that  would  be  required  in 
case  such  person  had  been  committed  to  such  county  gaoL 
Nothing  to  H.  Provided  always,  and  be  it  enacted,  that  nothing  herein  contained 

■nthoriM  shall  be  construed  to  give  any  justice  of  the  peace  acting  for  any  city  or 

i^**^*^  ^  borough  power  to  commit  persons  charged  with  murder  to  the  gaol  or 
Samd  with*"  ^^^^"'^  ^^  correction  of  any  city  or  borough  for  trial  at  the  assizes  to  be 
murder  to  anj  holden  for  the  county  in  which  such  city  or  borough  may  be  situated, 
othor  than  the  but  such  justices  shall  and  they  are  hereby  authorised  and  required  to 
eoontj  gaoL  commit  all  such  persons  to  the  common  gaol  of  such  county  for  trial  in 
such  and  the  same  manner  as  if  this  act  had  not  passed  :  provided  also, 
Ai  to  expensei  that  the  expenses  properly  incurred  by  such  county  in  the  maintenance, 
ioenrredin  safe  custody,  and  care  of  such  last-mentioned  prisoners  so  committed 
maiotenaDoe  of  ^Jiilgt  in  custody  in  such  county  gaol  shall  be  borne  and  paid  by  such 
priaonwlu  **       dty  or  borough  in   the  manner  hereinafter  provided  with  respect  to 

prisoners  removed  to  the  county  gaol  for  trial  at  the  assizes. 
PrisonerB  III.  And  be  it  enacted  that  all  persons  who  may  under  the  authority 

Gommittad  to  of  this  act  be  committed  to  the  gaol  or  house  of  correction  of  any  city  or 
t*  he ***  ^ed  ^''o^g^  ^^'  t'^^  *t  the  assizes  to  be  holden  for  the  county  in  which  such 
to  ootintj  gaol  ^^^y  or  borough  may  be  situated  shall  in  due  time  be  removed  by  the 
prerioas  to  gaoler  or  keeper  of  such  gaol  or  house  of  correction,  with  their  commit- 
^"^  ments  and  detainers,  to  the  common  gaol  of  the  county,  in  order  that 

they  may  be  tried  at  the  assizes  to  be  holden  for  such  county,  and  such 
removal  shall  not  be  deemed  or  taken  to  be  an  escape. 
PriaoDenwhilit  IV.  And  be  it  enacted,  that  every  prisoner  so  removed  shall  for  and 
**"1r/"''^  during  the  time  of  such  removal,  and  also  for  and  during  such  time  as 
bobmoMr  *^  he  shall  be  detained  in  the  county  gaol,  be  to  all  intents  and  purposes 
legal  ooitody.    deemed  and  considered  to  be  in  the  proper  legal  costodyi  notwithstanding 
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he  may  in  effeoting  snoh  remoTal  haye  been  taken  out  of  the  jorisdiotion  18  &  14  Vict. 
of  the  dty  or  borough  to  the  gaol  or  hooBe  of  oorreotion  of  which  he  may        «*  ^l* 
hare  been  originally  committed  into  any  other  jorisdiotion,  or  ont  of  the  Bormigh' QauU 
ooonty  in  which  snoh  goal  or  house  of  correction  may  be  sitnated  into  or         Act, 
through  any  other  county  or  division  of  a  county ;  and  no  action  or  other         — 
proceeding  shall  or  may  be  maintained  by  such  prisoner  or  by  any  other 
person  against  the  gaolor  or  keeper  of  the  goal  or  house  of  correction  of 
any  dty  or  borough,  or  against  the  gaoler  or  keeper  of  the  oommpn  gaol 
of  the  county,  by  reason  or  in  consequence  of  such  prisoner  having  been 
taken  out  of  the  jurisdiction  of  such  city  or  borough  into  any  other 
jurisdiction,  or  out  of  the  county  in  which  such  dty  or  borough  may  be 
situated  into  or  through  any  other  county  or  division  of  a  county. 

V.  And  be  it  enacted,  that  the  expenses  which  shall  be  incurred  by  Ezpenies  of 
such  county  in  the  maintenance,  safe  custody,  and  care  of  every  prisoner  pn«>nora 
BO  removed  whilst  in  custody  in  such  county  goal,  shall  be  calculated  ^qj**  *^ig  ^ 
upon  the  same  prindple  and  in  the  same  manner  as  provided  by  an  act  b«  oalciSiiud  as 
passed  in  the  sixth  year  of  the  reign  of  Her  present  Majesty,  intituled  provided  bj 
An  Act  to  amend  the  Laws  concerning  Prisons,  with  respect  to  borough  ^  ^  ^  ^'^^ 
prisoners  committed  to  a  county  prison  where  no  special  contract  is  ^'  ^^* 
subsisting  between  such  borough  and  county  relative  to  such  prisoners ; 
and  such  expenses,  and  all  other  expenses  which  may  be  incurred  by 
such  county  in  respect   of  every  such  prisoner,  shall   be  paid  by  the 
council  of  such  dty  or  borough  to  the  treasurer  of  such  goal  or  county  ; 
and  the  amount  of  all  such  expenses  shall,  in  case  of  dispute,  be  settled 
by  a  barrister-at-law  in  the  manner  provided  by  the  said  act. 

VL  And  be  it  enacted,  that  an  account  in  writing  of  the  expenses  due  Aoeonnt  of 
and  payable,  or  daimed  to  be  due  and  payable,  in  respect  of  the  main-  expenses  to  be 
tenance,  safe  custody  and  care  of  such  prisoners  as  aforesaid,  shall  be  "?*^*^*?'  "J^, 
made  out  from  time  to  time,  and  dgned  by  the  derk  to  the  visiting  t!^^^  j[^d 
justices  to  the  county  gaol  to  whidi  sudi  prisoners  shall  have  been  com-  lent  to  town 
mitted,  and  delivered  to  the  town-derk  of  the  dty  or  borough  within  ol«k  of 
which  the  offences  shall  have  been  committed ;   and  such  account  shall  l>onNigb> 
be  condusive  against  such  city  or  borough,  unless  some  objection  shall 
be  made  in   writing,  and  signed  by  the  town-derk  of  such  dty  or 
borough,  and  delivered  to  the  derk  of  the  said  visiting  justices,  within  one 
calen&r  month  next  after  such  account  shall  have  bean  delivered  to  such 
town-clerk. 

Vn.  And  be  it  enacted,  that  whenever  any  person  shall  be  convicted  In  oues  of 
at  any  assizes  of  any  offence  committed  within  the  limits  of  any  dty  or  oonvictioii  for 
borough  having  or  providing  and  maintaining  at  its  own  cost  a  gaol  or  <^^b>>^ 
house  of  correction,  for  which  offence  such  person  shall  be  liable  either  ^^  Hmits 
to  the  punishment  of  transportation  or  imprisonment,  it  shall  be  lawful  of  tnj  dty,  fte., 
for  the  court,  if  it  shall  so  think  fit,  to  commit  such  person  to  such  goal  ^^o^^  n)«7 
or  house  of  correction,  in  execution  of  his  judgment ;  and  in  case  of  the  «>"»•*  off«nd« 
commitment  of  any  person  either  sentenced  to  transportation  or  pardoned  **^**"*"8*»i*©*- 
for  any  capital  offence  on    condition  of  transportation,  all  the  powers,  '"  ®*^  ®^  . 
provisions,  and   authorities   for   the   removal  of  offenders  sentenced  to  ^  Mnooik^ 
transportation  given  or  granted  by  any  former  act  or  acts  of  Parliament 
to  sheriffs  or  gaolers  shall  be  and  the  same  are  hereby  extended  and 
given  to  the  gaoler  or  keeper  of  the  gaol  or  house  of  correction  in  whose 
custody  such  offender  shall  be. 

Vm.  And  be  it  enacted,  that  all  the  provisions  hereinbefore  contained  Prorisions  u  to 
with  reference  to  the  removal  of  prisoners  from  any  dty  or  borough  gaol  '"^^^^  l^^ore 
to  the  county  goal  for  trial  at  the  assizes  shaU  be  appUcable  and  shall  be  |J'^ii'S£** 

confiotion. 
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applied  to  the  remoyal  from  the  county  gaol  to  any  city  or  borough  gaol 
of  any  priaoner  who,  having  been  convicted  at  the  asaizeB,  ahall  be 
committed  by  the  court  to  such  gaol  or  house  of  correction,  in  ezeoation 
of  his  judgment. 

IX.  And  be  it  enacted,  that  after  the  passing  of  this  act  the  justices 
of  every  city  or  borough  shall  have  the  same  junsdiction  with  respect  to 
all  offences  committed  and  matters  arising  within  such  city  or  borough 
as  the  justices  of  the  county  in  which  such  city  or  borough  is  situate 
now  have  under  or  by  virtue  of  any  local  or  general  act  of  Parliament ; 
and  such  offences  and  matters  shall  be  cognizable  by  one  or  more  of  the 
justices  of  such  city  or  borough  in  the  same  manner  as  such  offences  and 
matters  are  now  cognizable  by  one  or  more  of  the  justices  of  such  county  : 
provided  always,  that  in  every  case  in  which  imprisonment  may  be 
awarded  for  or  in  respect  of  any  such  offences  or  matters  aforesaid,  or  to 
enforce  payment  of  any  penalty,  rate,  sum  of  money,  or  costs  imposed  or 
made  payable  by  or  by  virtue  of  any  such  general  or  local  act  or  other- 
wise, such  imprisonment  may  be  awarded  to  take  place  in  any  gaol  or 
house  of  correction  to  which  the  justices  of  the  said  city  or  borough  now 
have  or  hereafter  may  have  power  to  commit  offenders. 

X.  And  be  it  enacted,  that  throughout  this  act,  where  there  shall  be 
nothing  in  the  subject  or  context  repugnant  to  such  construction,  words 
importing  the  singular  number  only  shiJl  include  the  plural  number,  and 
words  importing  the  plural  number  only  shall  include  the  singular 
number,  and  words  importing  the  masculine  gender  only  shall  indude 
females. 

XL  And  be  it  enacted,  that  this  act  ahall  extend  only  to  England  and 
Wales. 

Xn.  And  be  it  enacted,  that  this  act  may  be  amended  or  repealed  by 
any  act  to  be  passed  in  this  present  session  of  Parliament. 
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ABDUCTION. 

It  is  no  answer  to  an  indictment  under  stat. 
9  Geo.  4,  c.  31,  s.  20,  for  taking  away  a  girl 
under  the  age  of  sixteen  years,  to  show  that 
the  girl  alleged  to  be  abducted  went  Tolun- 
tarily  from  her  home  in  consequence  of  the 
persuasions  of  the  prisoner,  to  a  place  at 
some  distance,  where  she  met  the  prisoner, 
and  whence  she  went  away  with  him  without 
any  reluctance. 

SemblCf  the  marginal  abstract  of  Reg,  v. 
Meadows  (1  Car.  &  K.  399),  is  not  law. 
Reg.  V.  KippSf  167. 

ACT  OF  PARLIAMENT. 
Act  for  abbreviating,  App.  xlix. 


ADMINISTERING   CANTHARIDES. 

Not  an  assault,  138 

ADMINISTERING  POISON. 

Intent,  84 

ADULTERER. 
Larceny  by,  191 

APPEAL. 

Costs  of  allowance,  452 

APPEAL,  CRIMINAL. 
Practice  as  to  admitting  prisoner  to  bail,  21 

ARSON. 

Evidence  op  Intemt. 

Upon  an  indictment  for  arson,  with  intent  to 
iniure  the  person  in  occupation  of  the  pre- 
mises, the  prisoner  may  be  found  guOty, 
although  his  intent  is  proved  to  have  been 
to  obtain  a  reward  for  giving  the  earliest 
intimation  of  a  fire  at  the  en^e  station. 

Upon  such  an  indictment  it  is  not  com- 
VOL.  IV. 


petent  for  the  prosecutors  to  show  that  other 
fires,  of  which  notice  was  given  by  the  pri- 
soner, were  of  a  similar  nature  to  the  one  in 
question,  and  different  from  those  of  which 
notice  was  given  by  other  parties.  Reg.  v. 
Regariy  835 

ASSAULT. 

Consent. 

A  medical  man,  to  whom  a  girl  of  fourteen 
years  of  age  was  sent  for  professional  ad- 
vice, had  criminal  connection  with  her,  she 
making  no  resistance  from  a  bondjide  belief 
that  the  defendant,  as  he  represented,  was 
treating  her  medically. 

Held,  that  he  was  properly  convicted  of 
an  assault. 

Semble,  he  might  have  been  convicted  of 
rape.     Reg.  v.  Case,  220 

1  Vict.  c.  85,  s.  il. 

On  an  indictment  for  murder,  evidence  was 
given  of  long-continued  violence  and  ill- 
treatment  of  the  deceased  by  the  prisoner, 
but  the  evidence  of  the  surgeon  went  to 
prove  that  the  cause  of  death  was  inflamma- 
tion of  the  lungs,  and  that  it  was  quite  un- 
connected with  the  prisoner's  conduct 

Held,  that  the  prisoner  might  be  con- 
victed of  a  common  assault.  Reg.  v.  Rook. 
400 

By  administering  cantharides,  138 

To  resist  search  warrant,  146 


BAIL. 

Admitting  person  to,  21 
Practice  as  to,  444 

BANKRUPT. 

Under  the  5  A  6  Vict.  c.  122,  s.  24  (re-enacted 
by  12  &  13  Vict.  c.  106,  s.  233),  which  makes 
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the  advertisement  in  the  The  London  Gazette 
conclusive  evidence  of  the  bankruptcy  and 
fiat,  if  the  bankrupt  shall  not  within  the 
periods  therein  mentioned  after  such  adver- 
tisement, have  commenced  an  action,  suit  or 
other  proceeding,  to  dispute  or  annul  the 
fiat,  &c. ;  it  is  necessary  to  prove,  as  a  con- 
dition precedent  to  putting  the  Gazette  in 
evidence,  that  the  bankrupt  has  not  taken 
the  steps  mentioned. 

The  question  of  the  sufficiency  of  such 
preliminary  evidence  is  one  of  law  for  the 
judge  to  decide. 

The  production,  by  the  Registrar  of  the 
Court  of  Bankruptcy,  of  the  lK>oks  contain- 
ing the  entries  and  minutes  of  the  proceed- 
ings relative  to  the  bankruptcy  and  the  ab- 
sence therein  of  all  reference  to  any  such 
step  being  taken  by  the  bankrupt,  together 
with  the  evidence  of  the  solicitor  to  the  fiat 
that  he  had  no  knowledge  of  any  action 
having  been  brought  to  dispute  the  fiat. 

Held,  sufiicient  evidence  to  let  in  the 
Gazette. 

On  an  indictment  against  a  bankrupt  and 
other  persons  for  an  offence  under  the  bank- 
rupt laws,  the  Gazette  is  evidence  of  the 
bankruptcy  and  fiat  only  as  against  the 
bankrupt  himself,  and  not  as  against  the 
persons  indicted  with  him.  Reg.  v.  Harris, 
140 
Indictment  of  for  defrauding  creditors,  101 
Search  warrant  to  discover  goods  of,  145 

BASTARD. 
Name  of,  in  murder,  333 

BASTARDY. 
Indictment  for  disobedience  to  order  of,  431 

BOROUGH   GAOLS. 

New  statute  as  to,  App.  liii. 

BRIDGES,  STATUTE  OF. 

Liability  to  Repair. 

The  Isle  of  Ely  is  a  riding  or  division  of  a 
countv  within  the  Statute  of  Bridges,  and 
its  inhabitants  are  nrimarily  liable  to  the 
repair  of  public  bridges  within  it. 

The  corporation  of  the  Bedford  Level,  for 
the  purposes  of  drainage,  had,  in  1632,  cut 
a  drain  across  a  public  nighway,  and  built  a 
bridge  to  carry  the  highway  over  the  drain. 
The  drain,  its  banks,  and  the  bridge  were 
vested  in  the  corporation : 

Held,  that  as  the  act  of  cutting  a  drain 
rendered  a  bridge  necessary,  and  that  act 
was  done  primarily  for  private  purposes, 
there  was  a  continuing  obligation  on  the 


corporation  to  maintain  that  bridge :  and 
that  its  public  utility  did  not  t^w  the 
burden  of  repair  upon  the  inhabitants  gene- 
rally. Reg.  V.  Inhabitants  of  Isle  of  Ely^ 
281 

BURGLARY. 

Indictment  for,  in  Union  Workhouse. 

In  an  indictment  for  burglary  in  the  workhonjie 
of  a  poor  law  union,  the  workhouse,  being 
under  the  provisions  of  the  stat  5  &  6  Will 
4,  c.  69,  s.  7,  may  be  described  as  the  dwell- 
ing-house of  the  guardians  of  the  poor  of 
that  union. 

Semble,  that  the  workhouse  cannot  be 
described  as  the  dwelling-house  of  the 
master  of  the  workhouse. 

The  indictment  alleged  that  J.  F.,  late  of 
the  parish  of  P.,  in  the  county  of  M.,  with 
force  and  arms,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  the  dwelling-house  of 
the  guardians  of  the  poor  of  the  P.  union, 
there  situate,  feloniously  did  break  and 
enter. 

Held,  a  sufficient  description  of  the  situa- 
tion of  the  workhouse,  the  words  ''there 
situate  '*  referring  not  to  the  union,  but  to 
the  parish  before  mentioned.  Reg.  v 
Frewen,  266 

Evidence  op. 

On  an  indictment  for  burglary,  where  any  part 
of  the  person  of  the  prisoner  is  within  the 
dweUii^-house,  no  matter  with  what  imme- 
diate intent,  there  is  a  sufficient  entry  to 
constitute  the  o£Pence,  and  therefore,  where 
the  lumd  was  proved  to  have  been  inside 
the  house,  it  waa  held  immaterial  whether 
it  was  there  for  the  purpose  of  lifting  up  a 
window,  or  of  abstracting  property.  But 
where  no  part  of  the  prisoner's  body  is 
inside  the  premises,  but  he  introduces  an 
instrument  within  it  for  the  mere  purpose  of 
effecting  an  entry,  and  not  with  any  other 
object, 

Semble,  the  entry  is  not  complete.  Reg. 
V.  O'Brien,  398 


CASE. 

For  criminal  appeal,  rules  for  regulating,  App. 
xi. 

CHARITABLE  GIFTS. 

False  pretences,  &c.  198 

CHEQUES. 
Larceny  of,  evidence  of,  836 


INBBX. 


CHURCH  RATE. 

Resisting  Wabraot  of  Distress. 

Stats.  68,  Geo.  3,  c  127,  s.  7 ;  27  Geo.  2,  c.  20, 
sa  1,  3. 

The  27  Geo.  2,  c.  20,  s.  1,  applies  to  all  war- 
rants of  distress  for  levying  money  ordered 
to  be  paid  by  any  act  of  Parliament  autho- 
rizing snch  distress,  excepting  those  issued 
against  Quakers ;  therefore  a  warrant  of  a 
lustice  under  the  68  Geo.  3,  c.  127,  s.  7,  for 
levying  by  distress  and  sale  a  sum  of  money 
ordered  to  be  paid  by  two  justices  in  respect 
of  a  church  rate,  ought  not,  except  in  the 
case  of  Quakers,  to  direct  a  sale  "forthwith," 
but  to  impose  the  limitations  prescribed  by 
the  27  Geo.  2,  c.  20,  s.  1,  of  a  time  certain 
not  less  than  four  days,  nor  more  than  eight 
days.    Reg.  v.  Wmam,  87 

CLERGYMAN. 
Refusal  to  solemnize  a  marriage,  217 

COINING. 

Possession  of  Coining  Implements. 

Where  coining  implements  were  found  in  a 
house  occupied  by  a  man,  his  wife,  and  a 
child  ten  years  of  age,  the  jury  were  directed 
to  acquit  the  child  of  a  felonious  possession. 
If  coining  implements  are  found  in  a 
house  occupied  at  the  time  by  a  man  and 
his  wife,  the  presumption  is  that  they  are  in 
the  possession  of  the  husband  alone,  unless 
there  are  drcumstances  to  show  that  the  wife 
was  acting  separately  and  without  her  hus- 
band's sanction ;  they  cannot  both  be  con- 
victed. 

The  fact  of  a  wife  attempting  to  break  up 
coining  implements  at  the  time  of  her  hus- 
band's apprehension,  if  done  with  the  object 
of  screening  him,  is  no  evidence  of  a  guilty 
possession.     Reg.  v.  Boober  ^  others,  272 

Uttering  Counterfeit  Coin. 

Upon  an  indictment  which  charged  an'nttering 
and  putting  off  of  counteneit  coin,  the 
evidence  was  that  the  prisoner  went  into  a 
shop  and  asked  to  purchase  some  articles, 
putting  down  a  counterfeit  shilling  in  pay- 
ment The  shopkeeper  said  it  was  a  bad 
one ;  and  the  prisoner  then  left  the  shop, 
without  the  shilling  or  the  goods. 

Held,  that  he  was  guuty  of  uttering. 
Eeg.  V.  Wekh^  430 

COLLECTOR  OF  POOR  RATEa 
Embe&lemeat  by,  208. 


CONCEALMENT  OF  BIRTH. 

Evidence  of. 

A  woman  who  places  a  living  child  in  a  place 
of  concealment,  and  on  subsequently  revisit- 
ing that  place  finds  the  child  dead ,  and  leaves 
it  there,  is  guilty  of  concealing  the  birth  of 
a  child,  by  a  secret  disposal  of  the  dead 
body,  within  the  meaning  of  the  stat. 
9  Geo.  4,  c.  31,  s.  14,  altiiough  she  does 
not  actually  remove  the  body,  but  merelv 
replaces  the  clothing  or  other  articles  with 
which  the  concea£ient  was  effected  or 
assisted.    Reg.  v.  Hughes,  447 

CONFESSION. 

Evidence  of,  54,  164 
Practice  as  to,  270 

CONSPIRACY. 

To  Procure  Prostitution. 

An  indictment  charged  that  A.  B.  and  C.  D. 
did  between  themselves  conspire,  combine, 
confederate,  and  agree  together,  wickedly, 
knowingly,  and  designedly,  to  procure,  by 
false  pretences,  false  representations,  and 
other  fraudulent  means,  one  J.  C,  then 
being  a  poor  child,  under  the  age  of  twenty- 
one  years,  to  wit,  &c.,  to  have  illicit  carnal 
connexion  with  a  man,  to  wit,  a  man  whose  • 
name  is  to  the  jurors  unknown,  contra  for- 
mam  statuti. 

Held  good,  as  disclosing  an  indictable 
offence  at  common  law,  and  supported  by 
the  evidence  stated  in  the  case.  Eeg,  v. 
Hears  and  another,  443 

To  defraud  by  false  pretences,  390 

Indictment  for,  to  obtain  money  by  false  pre- 
tences, 890 

Lidictment  for,  to  obtain  money  by  false  pre- 
tences, App.  ziii. 

Indictment  for,  to  steal  title  deeds,  Am>.  xviii. 

To  obtain  goods  by  false  pretences,  form  of 
indictment  for,  App.  zzzv. 

CONVICTED  FELON. 
DisabiHty  of,  169 

CORONER'S  INQUISITION. 

Practice  as  to  cross-examination  on,  269 

COSTS. 
Of  prosecution  for  assault,  345 

Of  Criminal  Appeal. 
Practice  as  to,  452 
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CBDONAL  APPEAL  COURT. 

Jnrifldiction  of,  389 
New  orders  of,  App.  zL 

CRIMINAL  INFORMATION. 

Against  magistrate  for  neglect  of  dutj,  353 

CROSS-EXAMINATION. 
Practice  of,  262,  269,  279 

'  CUTTING  AND  WOUNDING. 

On  a  proeecation  for  catting  and  wounding, 
witn  intent  to  resist  lawfm  apprehension,  it 
is  sofficient  to  show  that  the  apprehension 
was  in  fact  lawful.  It  is  quite  unmaterial 
that  the  prisoner  had  no  reason  to  believe 
that  it  was  so.    Reg.  y.  BetUley,  406 


DEEDS. 

Stealino  of— Evidence. 

The  prisoner  applied  to  a  clerk  of  the  prose- 
cutor to  procure  him  a  deed  which  was  in 
the  possession  of  the  latter.  The  derk  pro- 
mised that  he  would  do  so,  but  he  told  his 
master  of  the  request  that  had  been  made 
to  him,  and  by  his  direction,  he  gave  the 
prisoner  the  deed. 

Held,  that  if  the  clerk  gare  the  deed  into 
the  prisoner^B  hands  the  indictment  could 
not  be  sustained,  but  that  if  the  derk  put 
down  the  deed  and  the  prisoner  took  it  up 
the  evidence  was  suffident  under  an  indict- 
ment on  the  above  statute  for  stealing  the 
deed.    Beg,  v.  Lawrance^  438 

Indictment  for  stealing,  with  counts  for  a  con- 
spiracy, App.  zviiL 

DEMURRER. 

Practice  in,  294,  359 
Final  on  felony,  243 

DEPOSITIONS. 

How  to  be  taken,  76 

Of  witness  absent  from  illness,  reading  of, 

166,440,441,442 
On  erroneous  inquisitions,  practice  as  to,  269 
Admissibility  of,  by  witness  on  a  charge  against 

himself,  402 
Refreshing  witnesses  meaning  by,  461 

DISEASED  CATTLE. 
Indictment  for  selling,  form  of,  App.  ziv. 


DRIVING  CATTLE. 

iHDicnfEMT— Stat.  31  Geo.  3,  a  31 
(Ireland). 

.  An  indictment  for  misdemeanor  for  driving 

I     away  cattle,  under  colour  of  a  dvil  bill 

decree,  between  smiset  and  sunrise,  against 

the  form  of  the  statute,  &c.,  should  aver 

that  ^  party  did  so  fraodulently.    Reg,  t. 

DRUNKENNESS. 

Defence  of,  on  a  charge  of  wounding  with  In- 
tent to  murder,  55 

DUBLIN. 

JUBISDICnON  IN. 

At  a  session  of  the  court,  held  in  August,  1848, 
a  bill  of  indictment  was  found  against  the 
prisoner,  by  the  ^;rand  jury  of  the  county  of 
the  city  of  Dublm,  for  offences  committed 
therein ;  at  the  next  seasion,  in  the  October 
following,  before  the  indictment  was  pro- 
ceeded on,  the  Attorney-General,  under  the 
provisions  of  the  statute  6  Geo.  4,  c.  51 ,  sent 
up  a  fresh  bill  against  him,  for  the  same 
offence,  to  the  grand  jury  of  the  next  ad- 
joining county,  which  was  found  a  true  bill, 
and  obtained  an  order  that  the  first  indict- 
ment be  quashed,  and  obtained  a  writ  of 
habeas  carpus  to  transfer  the  prisoner  from 
the  custo^  of  the  shenS  of  the  city  to  that 
of  the  county  sheriff. 

Held,  that  the  words  *'any  prosecutor*^ 
in  the  3rd  section,  being  lai^  enough  to 
embrace  prosecutions  at  the  suit  of  the 
crown,  the  second  bill  of  indictment  was 
reguliurly  meferred  in  ihe  next  adjoining 
counts.  JBut  that  the  prisoner  could  not 
then  be  compelled  to  plead  it,  the  habeas 
corpus  to  transfer  him  to  the  custody  of  the 
county  sheriff  not  having  issued,  pursuant 
to  the  6th  section  of  the  lust,  ten  days  before 
the  holding  of  the  sessionft  Reg.  v.  Duffy ^ 
117 


EMBEZZLEMENT. 

Fbiemdlt  Societt. 

In  an  indictment  against  a  derk,  stating  that 
he,  being  then  and  there  employed  as  deik 
to  A.  B.  and  others,  did  bv  virtue  of  his 
said  employment,  then  and  tnere,  and  whilst 
he  was  so  employed  as  aforesaid,  recdve  and 
take  into  his  possession  certain  money,  to 
wit,  29/.  16s,  8<^.,  for  and  on  account  of  the 
said  A.  B.  and  others  his  masters,  and  the 
said  money  then  and  there  fraudulently  did 
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embesole,  aTerring  the  said  money  to  be  the 
property  of  the  said  A.  B.  and  other  his 
masters,  from  the  said  A.  B.  &c.  feloniously 
did  steal,  &a  The  2nd  count  stating  the 
person  to  be  employed  as  clerk  to  A.  B., 
C.  D.,  and  K  F.,  and  laying  the  property 
in  them ; 

Held,  first,  that  it  was  sufficient  to  war- 
rant a  conviction  for  embezzlement,  to  prove 
that  the  prisoner  was  employed  as  secretary 
of  a  friendly  society,  ana  had  not  duly  ac- 
counted according  to  the  rules  of  the  society, 
and  that  having  taken  upon  himself  to  col- 
lect moneys,  he  was  answerable  as  a  servant 
for  embezzling  such  moneys.  Secondly, 
that  although  the  prisoner  was  himself  a 
member  of  tiie  society,  by  the  rules,  all  the 
property  of  the  society  being  vested  in  trus- 
tees, he  was  guilty  of  embezzling  a  portion 
of  the  funds,  and  the  property  was  rightJy 
laid  in  the  indictment  as  the  property  of 
the  employers.  Thirdly,  it  was  not  ma- 
terial whether  the  prisoner  received  pav- 
ment  for  the  discharge  of  the  duties  he 
undertook  or  not,  because,  being  the  servant 
of  the  society,  he  was  answerable  for  the  due 
discharge  of  any  office  he  undertook  to  per- 
form.   Beg,  V.  Murphy,  100. 

A  member  of,  and  secretary  to,  a  benefit 
society,  deriving  a  per-centage  from  the 
funds  of  the  society,  received,  in  the  course 
of  his  duty,  certain  moneys  from  the  mem- 
bers of  the  society,  which  it  was  his  duty  to 
pay  into  an  account  in  the  savings  bank, 
kept  in  the  names  of  certain  other  members 
of  the  sodetT.  Instead  of  paying  the  money 
into  the  bank,  he  appropriated  it. 

Held,  that  he  could  not  be  convicted  of 
embezzling  the  money  upon  an  indictment 
charging  nim  to  be  the  servant  of  ^*  A.  B. 
and  others,*'  and  laying  the  money  to  be 
that  of  A.  B.  and  others,*'  A.  B.  being  an 
ordinary  member  of  the  society.  lUg.  v. 
Taffs,  169. 

Friendly  Socimr— Indictment. 

The  secretary  of  an  unenrolled  friendly  society, 
whose  du^  it  is  to  receive  the  weekly  con- 
tributions of  the  members,  to  enter  tnem  in 
a  book,  and  hand  over  the  amount  to  the 
treasurer,  who  in  his  turn  pays  it  into  abank 
in  t^e  names  of  the  trustees  of  the  society, 
may  be  properly  described  as  the  servant  of 
the  trustees  in  an  indictment  charging  him 
with  embezzling  sums  so  received,  and  he 
cannot  be  described  as  the  servant  of  the 
treasurer. 

Where,  in  an  indictment  for  embezzlement, 
there  is  a  second  count  charging  another  act 
of  embezzlement  within  six  months  from  the 


first,  undertheact7&8Greo.4,c.29,s.48, 
but  alleging  the  money  to  be  tJie  property 
of  a  different  person  from  that  mentioned  in 
the  first  count,  the  words  connecting  the 
second  count  with  the  first  may  be  rejected 
as  surplusage,  and  the  second  count  dealt 
with  as  an  independent  count  Reg,  v. 
Woolley,  251. 

Where,  by  the  rules  of  certain  unenrolled 
friendly  societies,  the  members  of  one  lodge 
were  at  liberty  to  pay  their  contributions  to 
another  lodge,  if  more  convenient  to  them  so 
to  do: 

Held,  that  in  an  indictment  against  the 
secretary  of  a  lodge  for  embezzling  moneys 
received  from  a  member  of  another  lodge, 
the  moneys  may  be  laid  as  the  property  of, 
and  the  prisoner  may  be  alleged  to  be  clerk 
and  servant  to,  the  trustees  of  his  lodge,  to 
whose  account  all  moneys  received  by  him 
ought  to  be  paid,  although  the  trustees,  in 
their  turn,  would,  in  this  instance,  have  to 
account  to  the  other  lodge  for  the  particular 
sum  received  on  its  behiuf . 

The  secretary  of  an  unenrolled  friendly 
society,  who  is  paid  a  yearly  salary  out  of  its 
funds,  is  properly  described  in  the  indict- 
ment as  clerk  and  servant  to  the  trustees, 
and  it  would  be  incorrect  to  designate  him 
as  employed  in  the  capacity  of  derk  and 
servant.  The  latter  description  only  applies, 
where  the  prisoner  is  employed  on  tempo- 
rary occasions,  and  does  not  usually  fill  the 
situation  of  clerk  or  servant  Reg,  v.  Wool- 
ley,  26b 

Collector  of  Poor  Rates. 

A  person  employed  by  the  overseers  of  a  parish 
to  collect  thepoor  rates,  received  the  amount 
oi  rate  due  m  respect  of  certain  property 
from  the  landlord,  whose  name  was  not  in 
the  rate  book,  but  who  was  in  the  habit  of 
paying  the  rates,  instead  of  the  occupier, 
who  was  the  person  rated,  and  embezzled 
the  same. 

Held,  that  he  was  properly  convicted  of 
embezzlement,  upon  an  indictaient  charging 
him  as  a  servant  to  A.  B.  and  C.  D.  (the 
overseers),  and  describing  the  money  col- 
lected as  tJie  property  of  uie  said  A.  B.  and 
C.  D.,  his  masters.    Reg,  v.  Adey,  209 

If  a  servant  recdves  from  his  master  goods  for 
the  purpose  of  selling  them,  and  he  appro- 
priates them  to  his  own  use,  he  is  guilty  of 
larceny,  not  embezzlement.  Reg,  v.  Haw- 
kinsy  224 

EVIDENCE. 
Where  the  witness  had  been  cross-examined  by 
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the  attorney  for  the  prisoner,  the  deposition 
was  allowed  to  be  read  in  the  absence  of  the 
witness  from  illness,  although  no  part  of  the 
cross-examination  had  been  taken  down,  and 
only  such  part  of  the  whole  examination  as 
the  magistrate's  clerk  deemed  to  be  material. 
Reg,  T.  Hendy,  243 

A  witness  having  stated  that,  by  inquiries,  he 
traced  the  prisoners  from  place  to  place : 

Held,  that  the  witness  might  properly  say 
that  he  made  inquiries,  and  in  consequence 
of  directions  given  to  him  in  answer  to  those 
inquiries,  hef  oUowed  the  prisoners  from  place 
to  place  until  he  apprehended  them.  Beg,  v. 

Deposition  of  Absent  Wftness. 

A  witness  who  had  been  examined  before  the 
magistrate,  came  up  five  miles  from  the 
country  and  gave  her  evidence  before  the 
grand  jury.  She  went  back  at  night,  and 
returned  in  the  momine  for  two  days, 
during  which  she  was  waiting  for  the  tnal 
to  come  on.  At  the  trial,  on  the  third  day, 
it  was  proved  that  she  had  been  attacked 
that  morning  with  a  bowel  complaint,  and 
that  when  the  policeman  left  her  residence 
eariy  on  that  day,  she  was  unable  to  travel. 
Held,  that  her  evidence  was  not  admissi- 
ble.    Beg,  V.  Norrisy  440 

A  witness  who  had  been  exataiined  before  the 
magistrates  was  proved  at  the  trial  to  have 
been  delivered  of  a  child  a  week  before  that 
day,  and  that  she  was  unable  to  travel, 

Held,  that  under  the  11  &  12  Vict.  c.  42, 
s.  17,  her  deposition  might  be  read.  Beg,  v. 
Harney^  441 

A  witness  who  had  been  examined  before  the 
magistrates  was  proved  at  the  trial  to  have 
been  in  bed  the  night  before  with  a  cold  and 
inflammation,  and  that  on  a  person  calling  at 
his  house  that  morning,  he  had  been  told  he 
was  very  bad. 

Held,  that  the  deposition  could  not  be 
read.     Beg.  v.  Ulmer  and  another^  442 

Pbisoneb's  Statement. 

If,  upon  the  trial  of  an  indictment,  the  depo- 
sitions taken  before  the  committing  magis- 
trates contain  a  statement  bv  the  accu^, 
in  the  form  (N.),  given  in  the  schedule  to 
11  &  12  Vict  c.  42,  that  statement  is  admis- 
sible in  evidence  on  the  part  of  the  prosecu- 
tion, without  further  proof. 

If  the  statement  is  not  taken  in  that  form, 
it  may  still  be  given  in  endenoe  against  the 


prisoner,  upon  proof  of  the  signature  of  the 
magistrate,  and  that  the  statement  was  read 
over  to,  and  signed  by,  the  prisoner.  If  it 
should  appear  that  any  inducement  oi;  threat 
had  been  neld  out  to  the  prisoner  before  he 
was  taken  before  the  magistrate,  then,  in 
order  to  let  in  evidence  of  a  statement  made 
before  the  magistrate,  it  would  be  necessary 
to  prove  that  ne  was  then  cautioned  by  the 
magistrate,  in  such  a  manner  as  to  remove 
the  effect  of  the  previous  threat  or  induce- 
ment: but  the  particular  enactment  con- 
tained in  the  first  proviso  to  sect  18,  is 
directory  only.    Reg,  v.  Saiuome,  208 

A  prisoner,  when  before  the  magistrate  on  his 
first  examination,  was  addresMd  by  him  in 
the  language  of  the  earlier  part  of  the  18tli 
section  of  die  11  &  12  Vict  c.  42,  but  the 
caution  contained  in  the  proviso  was  not 
given,  and  the  prisoner  made  a  statement 
which  was  taken  down,  but  not  dgned  bT 
either  him  or  the  magistrate.  On  his  second 
examination,  after  a  few  additional  questions 
had  been  put  to  some  of  the  witnesses,  and 
their  depositions  had  been  read  over,  the 
prisoner  was  addressed  by  the  magistrate  as 
before,  and  he  then  declined  saying  any 
thing. 

Held,  that  his  former  statement  was  ad- 
missible. 

Semble,  per  Alderson,  B.,  that  the  proviso 
in  the  18th  section  of  11  &  12  Vict.  c.  42, 
is  merely  meant  to  apply  where  there  has 
been  some  promise  or  threat  held  out  to  the 
prisoner  idiich  would  have  rendered  his 
statement  inadmissible  against  him ;  and 
that  the  effect  of  giving  him  that  caution, 
is  to  render  such  statement  evidence  not- 
withstanding such  promise  or  threat.  Reg, 
T.  Band,  281 

Confession. 

A  voluntary  confession,  which  enters  into 
minute  details  of  a  crime,  and  states  that 
the  prisoner  was  one  of  the  party  concerned 
in  its  commission,  is  evidence  to  go  to  a 
jury  when  the  corpus  deUcH  is  proved  Vy 
evidence  aliunde,  although  the  witness  prov- 
ing such  carpus  delicti  swears  that  the  pri- 
soner was  not  of  the  party  engaged  in  the 
commission  of  the  crime.  £.  v.  SutcUffe^ 
270 

A  statement  eHdted  from  the  prisoner  by  ques- 
tions put  to  him  without  any  previous  cau- 
tion by  a  magistrate,  before  whom  he  is 
brought  in  cuirtody  upon  a  criminal  charge, 
is  not  admissible  against  him  in  evidence  at 
his  trial.    Reg,  v.  PettUy  164 
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An  indacement  or  threat  offered  by  a  master 
to  one  or  two  apprentioes  jointly  aocnaed  of 
larceny  will  not,  though  offered  in  the  pre- 
sence of  the  other,  preclude  the  reception  in 
evidence  of  a  confeBsion  immediately  made 
by  the  other.  Reg,  ▼.  Jacobs  and  another, 
54 

Cross-Examination. 

If  upon  a  trial  a  witness  makes  a  statement 
wnich  does  not  appear  in  bis  deposition,  he 
may  be  asked,  on  cross-examination,  with- 
out his  deposition  being  put  in,  whether  he 
ever  made  such  a  statement  before.  Reg.  ▼. 
Moir,  279 

Depositions. 

Where,  on  cross-examination,  a  witness  is 
asked,  with  permission  of  the  judge,  to 
look  at  his  deposition  before  the  committing 
magistrate,  and  say  whether  he  still  adheres 
to  his  present  statement,  and  it  appears  the 
witness  is  unable  to  read,  the  depositions 
cannot  be  read  to  the  witness  for  the  same 

Surpose  without  being  put  in  as  evidence. 
leg.  y.  Matthews^  98 

A  witness  cannot  be  asked,  on  cross-examina- 
tion, whether,  when  he  was  examined  before 
the  magistrate,  he  recollected  such  and  such 
a  particular  fact.     Reg.  v.  Newton,  262 

Op  HANDWRITINa. 

A  policeman  who  has  only  once  seen  a  prisoner 
write,  and  that  since  suspicion  has  been 
excited  against  him  with  reference  to  the 
charge  upon  which  he  is  tried,  and  upon  an 
opportunity  taken  by  the  policeman  with  the 
view  of  being  able  to  speak  to  his  hand- 
writing, is  not  an  admissible  witness  to 
prove  that  a  document,  the  foundation  of 
the  charge  against  the  prisoner,  is  in  the 
prisoner's  handwriting.    tUg.  v.  Crouch,  168 

Op  iNSANirr. 

On  a  trial  for  murder,  evidence  was  called  on 
the  prisoner's  behalf,  to  prove  his  insanity. 
A  physician,  who  had  been  in  court  during 
the  whole  trial,  was  then  caUed  on  the  part 
of  the  prosecution,  and  asked  whetner, 
having  heard  the  whole  evidence,  he  was  of 
opinion  that  the  prisoner,  at  the  time  he 
committed  the  alleged  act,  was  of  unsound 
mind? 

Held,  notwithstanding  the  opinion  of  the 
judges  in  Reg.  v.  McNaghUn  (1  G.  &  K. 
180),  that  such  a  question  ought  not  to  be 
put,  but  that  the  proper  mode  of  examina- 
tion was  to  take  the  particular  focts,  and 
aasoming  them  to  be  true,  to  ask  the  wit- 


ness whether,  in  his  judgment,  they  were 
indicative  of  insanity  on  the  part  of  the 
prisoner  at  the  time  the  alleged  act  was 
committed?    Reg.  v.  Prances,  57 

Where  a  prisoner  sets  up  insanity  as  a  ground 
of  defence,  one  carmnal  rule  is,  that  the 
burden  of  proving  his  innocence  on  that 
ground  rests  on  the  party  accused.  The 
question  in  such  a  case  for  the  jury,  is  not 
whether  the  prisoner  was  of  sound  mind, 
but  whether  he  had  made  out  to  their  satis- 
faction that  he  was  not  of  sound  mind. 

The  jury  may  come  to  a  conclusion  on  this 
point  from  the  conduct  and  acts  of  the  ac- 
cused shortly  before  and  down  to  the  com- 
mission of  the  alleged  crime.  Although 
insanity  on  one  point,  for  instance,  a  delu- 
sion as  to  property,  wiU  not  exempt  a  party 
from  responsibility,  the  fact  is  not  imma- 
terial in  considering  his  responsibility  at 
another  time  and  on  another  subject  The 
want  of  motive  for  the  commission  of  the 
crime  and  its  being  committed  under  cir- 
cumstances which  renders  detection  inevi- 
table, are  important  points  for  the  considera- 
tion of  the  jury,  when  coupled  with  evidence 
of  insanity  on  any  other  particular  point. 

To  ask  a  witness  whetner,  in  his  opinion, 
the  prisoner  is  capable  of  judging  between 
right  and  wrong,  is  an  improper  question, 
for  that  is  what  no  witness  thought  of,  or  is 
prepared  to  answer.    Reg.  v.  Ley  ton,  194 

On  an  issue  as  to  the  state  of  mind  of  a  testa- 
tor, a  medical  man,  conversant  with  cases  of 
insanity,  cannot  be  asked  his  opinion  as  to 
the  insanity  of  the  testator,  founded  upon 
the  evidence  given  at  the  trial  in  his  hearing. 
Doe  dem.  Batnbrigge  v.  Bainbrigge,  454 

Bt  one  Prisoner  for  another. 

A  prisoner  who  pleads  guilty  is  a  competent 
witness  on  benalf  of  another  prisoner  in- 
dicted jointly  with  him.  The  proviso  in  the 
6  &  7  Vict.  c.  85,  declaring  that  the  provi- 
sions of  that  act  shall  not  render  competent 
any  party  to  any  suit,  action  or  proceeding 
individually  named  in  the  record^  relates 
only  to  civil  proceedings.  Reg.  v.  Arundel 
and  Smith,  260 

Of  false  pretences,  7,  198,  277 

Of  forgery  of  warrant  or  order,  13 

Of  perjury,  17 

Of  dnmkenness  on  a  charge  of  wounding  with 
intent  to  murder,  55 

Of  larceny,  82 

Of  forgery,  90 

Of  embe^ement,  101 

Of  prisoner's  statement  before  justices,  147 

On  indictment  of  a  fraudulent  bankrupt,  148 
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Of  guilty  receiving,  211,  412 

Of  threateniDg  letter,  243 

Of  forgery  of  request  for  payment  of  money, 
258 

On  an  indictment  for  returning  from  trans- 
portation, 263 

Depositions  on  coroner's  inquisitions,  270 

Of  possession  of  coining  implements,  272 

Of  larceny  by  servant,  274 

Of  intent  in  arson,  335 

Of  larceny  of  a  cheque,  336 

Of  burgbiy,  398 

Of  intent  in  murder,  399 

Depositions  of  witness,  admissibility  of  against 
himself,  402 

Of  uttering  counterfeit  coin,  430 

Of  stealing  a  deed,  438 

Of  concealment  of  birth,  447 

Of  manslaughter,  449 

Refreshing  memory  by  depositions,  451 

Of  murder,  455 


FALSE  ENTRY. 
Of  birth  of  a  child,  49 

FALSE  PRETENCES. 

Where,  in  an  indictment  for  obtaining  money 
by  false  pretences,  under  the  above  circum- 
stances, it  was  alleged  that  the  false  pre- 
tences were  made  to  A.  B.,  and  by  means 
thereof  the  money  obtained  from  the  said 
A.  B. 

Held,  that  this  averment  was  supported 
by  evidence  that  the  above-mentioned  false 
certificate  was  presented  by  the  defendants 
to  A.  B.,  the  secretary  of  the  lodge,  and 
that  he  accompanied  them  to  C.  D.,  the 
treasurer,  from  whose  hands  the  money  was 
received;  he  being  merely  the  mechanical 
medium,  and  the  secretary  the  responsible 
party.    Reg,  v.  Rmtse  and  others^  7 

Venue  in. 

To  procure  a  mere  voluntary  charitable  gift 
by  false  pretences  is  an  offence  within  stat. 
7  &  8  Geo.  4,  c.  29,  s.  53. 

An  indictment  charged  the  defendant 
with  obtaining  by  false  pretences,  in  one 
count,  a  post-office  order,  in  another,  a  52. 
bank-note,  and  in  a  third  twa  pieces  of 
paper,  to  wit,  two  halves  of  a  52.  bank-note 
of  the  value  of  1«.  It  was  proved  that  the 
prosecutor,  at  the  request  of  the  prisoner, 
transmitted  through  tne  post  a  letter  con- 
taining a  post-office  order : 

Held,  tnat  Uie  defendant  was  properly 
tried  in  the  county  in  which  that  letter  was 


posted,  thoui^h  it  was  received  by  the  pri- 
soner in  a  different  county. 

It  was  also  proved  that  he  sent  through 
the  post  two  halves  of  &  52.  bank-note,  one 
of  which  was  received  in  the  county  of  W., 
the  other  in  the  county  of  M. : 

Held,  that  the  half  notes  were  of  sufficient 
value  to  sustain  a  conviction  upon  the  count 
charging  the  receipt  of  two  pieces  of  paper. 
Reg,  V.  JoMS^  198 

What  is. 

Any  false  statement  of  an  alleged  existing  fact 
fraudulently  made  for  the  purpose  of  ob- 
taining money,  and  by  wtuch  money  is 
obtained,  is  a  false  pretence  within  stat. 
7  &  8  Geo.  4,  c.  29,  s.  53,  although  the 
prosecutor  might,  bv  the  exercise  of  reason- 
able caution,  have  detected  the  imposition. 
The  question  is  for  the  jury,  whether,  in 
truth,  the  false  statement  did  impose  upon 
the  prosecutor,  and  induce  him  to  part  with 
his  money  ? 

Therefore,  the  secretary  of  a  society  of 
Odd  Fellows,  who  had  falsely  pretendcMi  to 
one  of  the  members  that  he  owed  to  the 
society  more  than  in  truth  he  did  owe,  and 
obtained  money  thereby,  was  held  properly 
convicted  under  that  statute.  Reg,  v. 
WooOey,  193 

Indictment. 

Where  a  written  instrument  is  employed  as  a 
part  of  the  false  pretence,  whereby  money 
or  goods  are  fraudulently  obtained,  it  is  not 
necessary  to  set  out  the  instrument  in  the 
indictment,  unless  some  legal  description  is 
given  to  it,  the  accuracy  of  which  it  may  be 
material  for  the  court  to  decide : 

Held,  therefore,  that  an  indictment  which 
simply  alleged  that  the  defendant  falady 
pretended  Uiat  a  certain  printed  paper, 
which  he  then  produced,  was  a  good  and 
valid  promissory  note,  was  sufficient,  with- 
out setting  out  the  printed  paper.  Reg,  v. 
Coulsony  227. 

Plea  of  Infancy. 

On  an  indictment  against  a  defendant  for  ob- 
taining goods  by  falsely  pretending  that  he 
was  of  full  age,  a  plea  of  infancy  in  an 
action  brought  against  him  is  not  admissible 
for  the  purpose  of  proving  that  he  was  a 
minor.     Beg.  v.  Simmonds,  277 

Conspirino  to  Defraud  by. 

Upon  a  prosecution  under  the  8  &  9  Vict 
c.  109,  s.  17,  for  obtaining  money  by  fraudu- 
lently playing  at  a  certain  game : 

Held,  that  there  must  be  fraud,  unlawfol 
device,  or  iU  practice  during  the  game,  and 
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it  IB  not  sufficient  th&t  fiaad  was  resorted 
to,  to  induce  the  prosecutor  to  play. 

Qumre^  Whether  skittles  is  a  game  within 
the  above  statute  ? 

Where  several  persons  confederated  and 
combined  together  to  play  at  skittles,  so  that 
the  play  of  one  of  mem  should  betoken 
his  skill  to  be  much  less  than  it  really  was, 
in  order  that  the  prosecutor  ^a  looker-on) 
might  be  induced  to  play  with  him,  and 
thereby  lose  to  him  his  money : 

Held,  an  indictable  conspiracy.  Reg.  v. 
Bailey  and  others,  390 

Indictment  for  obtaining  money  by  pretending 
to  be  empowered  to  collect  subscriptions  for 
a  society,  App.  iii. 

Indictment  for,  form  of,  App.  ziii.,  zxxiii. 

Indictment  for  conspiring  to  obtain  goods  by, 
form  of,  App.  zxxy. 


Trial  of,  81 


FOREIGNERS. 


FORGERY. 


The  mutual  promises  and  engagements  of 
any  society  are  ^*  authorised  by  law,'*  within 
the  57  Geo.  3,  c.  19,  s.  25,  unless  they  are 
clearly  prohibited  by  law,  and  the  party 
objecting  to  the  legality  of  such  promises  or 
engagements  must  show  their  illegality. 

In  order  to  constitute  the  crime  of  forgery 
of  a  warrant  or  order  for  the  payment  of 
money  under  the  11  Geo.  4  &  1  Will.  4, 
c.  66,  s.  8,  it  is  necessary  that  the  instru- 
ment be  such  that,  if  genuine,  it  would,  in 
the  ordinary  course  of  business  between  the 
parties,  be  effectual  for  the  payment  of 
money. 

By  the  rules  of  a  society  of  Odd  Fellows, 
having  a  branch  called  the  *^  Conqueror 
Lodge,''  the  family  of  deceased  members  of 
the  branch  lodge  became  entitled  to  a  sum 
of  money  on  the  presentation  of  a  certifi- 
cate (filled  up  according  to  a  certain  form) 
to  the  secretary  of  the  head  society.  After 
the  dissolution  of  the  "  Conqueror  Lodge," 
a  forged  certificate,  purporting  to  relate  to 
the  death  of  a  member  of  that  lodge,  was 
presented  to  the  secretary,  and  a  sum  of 
money  paid  under  it. 

Held,  that  an  indictment  for  forgery  or 
uttering  the  certificate  could  not  be  sus- 
tained, there  being,  at  the  time  it  was 
forged  and  uttered,  no  such  branch  lodge 
or  society  in  existence.  Reg.  v.  Rouse  and 
others^  7 

An  instrument  in  the  following  form  :  **  Please 
to  pay  T.  E.  TurbervilleSi.  12*.  6rf.  forsick- 
VOL.  IT.  I 


pay  naid  to  Brother  Isaac  Jones,"  and  signed 
b^  the  officers  of  a  friendly  society,  and 
directed  to  the  treasurer,  is,  on  the  face  of 
it,  an  order  within  the  stat.  11  Geo.  4  &  1 
Will  4,  c.  66,  s.  3,  and  may  be  shown  by 
evidence  to  be  a  warrant  for  the  payment  of 
money,  within  the  same  statute. 

Where  a  prisoner  was  charged  with  forg- 
ing the  above  instrument,  and  some  counts 
of  the  indictment  laid  the  intent  to  be  to 
defraud  *'  J.  C.  and  others,"  by  virtue  of  the 
11  Geo.  4  &  1  Will.  4,  c.  66,  s.  28,  and  it 
appeared  that  the  prisoner,  and  J.  C.  and 
others,  were  members  of  the  society : 

Held,  that  the  word  "others"  might  be 
held  to  include  or  exclude  the  prisoner, 
according  as  it  was  necessary,  for  the  sup- 
port of  the  indictment,  that  his  name  should 
be  considered  as  included  or  excluded. 

Other  counts  of  the  indictment  laid  the 
intent  to  be  to  defraud  W.  R. 

Held,  that  this  intent  was  supported  by 
proof,  tJiat  W.  R  was  the  treasurer  of  the 
society,  and  that  it  was  the  course  of  busi- 
ness and  his  duty  to  pay  money,  on  having 
genuine  orders  or  warrants  for  that  purpose, 
in  the  above  form.    Reg.  v.  Turberville^  13. 

Qucare,  Is  the  uttering  a  forged  instrument, 
with  intent  to  defraud,  without  actual  fraud 
being  the  result,  any  offence  at  common  law? 
Reg.  V.  Withers,  17 

An  indictment  recited  that  the  corporation  of 
the  Trinity  House  were  in  the  habit  of 
examining  persons  voluntarily  submitting 
to  such  examination,  touching  their  nautiou 
skill,  and  granting  them  certificates  to  act 
as  masters ;  and  that  in  order  to  enable  per- 
sons to  be  examined  and  prociure  such  certi- 
ficates, it  was  necessary  to  produce  to  the 
examiners  certificates  of  service,  sobriety, 
and  good  conduct  at  sea,  for  not  less  than 
six  years,  and  then  charged  the  defendant 
that  he,  not  regarding  his  duty,  had  forged 
certificates  of  Sie  latter  description,  for  the 
purpose  of  inducing  the  exammers  to  pass 
him. 

Held,  a  good  indictment  for  forgery  at 
common  law.    Reg.  v.  Tiyshack,  38 

Evidence  of. 

Where  a  prisoner  utters  an  instrument  with  a 
forged  mdorsement  or  other  writing,  and  a 
short  time  previously  the  instrument  is 
shown  to  have  been  in  his  possession  with- 
out such  indorsement)  &c.,  there  is  some 
evidence  of  forgery,  although  there  be  no 
proof  of  the  indorsement  being  in  the 
prisoner's  handwriting,  or  it  be  even  shown 
that  he  is  unable  to  write.  Reg.  v.  James, 
90 
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An  indictment  for  forgery  at  common  law 
alleged  that  the  prosecntor  had  given  to  the 
defendant  a  consent  by  word  of  mouth,  but 
not  in  writing,  that  his  name  might  be  used 
aa  next  friend  to  certain  infant  plaintiffs  in 
Chancery,  on  condition  that  he  should  not 
be  answerable  to  the  defendant  (the  solicitor 
for  the  said  plaintiff)  for  any  costs  ;  and  it 
then  charged  that  the  defendant,  intending 
fraudulently  to  make  it  appear  that  the  pro- 
secutor had  consented  that  his  name  should 
be  used  as  the  next  friend  of  the  said  plain- 
tiff, absolutely  and  without  any  undertaking, 
promise,  or  agreement  on  the  part  of  the 
said  defendant  touching  the  costs  attending 
the  said  cause,  forged  a  consent  in  these 
words : — "  Miles  ▼.  Miles. — I  hereby  consent 
to  be  next  friend  to  the  infant  for  the  pur- 
poses of  this  suit. — Richard  Soden." 

Held,  that  there  was  a  sufficient  fraud 
disclosed  on  the  face  of  the  indictment 

On  a  trial  for  forgery,  a  defendant,  who 
was  for  the  first  time  in  custody  at  the  time 
when  the  trial  began,  is  within  the  11  Geo.  4 
&  1  Will.  4,  c.  66,  8.  24,  and  the  court  has 
jurisdiction  to  try  him,  although  the  offence 
was  committed  at  a  place  out  of  the  jurisdic- 
tion. 

Quasre^  Whether  a  count  for  uttering  at 
common  law  can  be  sustained,  where  no 
fraud  has  been  actually  perpetrated  by  such 
uttering :  Reg,  t.  Smythies,  94 


Warrant,  Order,  or  Request  for 
Payment  of  Money. 

A  document  in  the  following  form,  "  W.  Trim, 
2^.,"  is  neither  a  warrant  for  the  payment  of 
money,  nor  a  request  for  the  delivery  of 
goods  within  the  11  Geo.  4  &  1  Will.  4,  c.  66, 
ss.  3,  10,  and  cannot  be  shown  to  be  so  by 
parol  evidence.  An  indictment,  therefore,  for 
forging  a  warrant  for  the  payment  of  money, 
and  (in  another  count)  for  forging  a  request 
for  the  delivery  of  goods,  cannot  be  supported 
by  proving  a  forgery  of  an  instrument  in  the 
above  terms,  and  by  showing  that  the  bearer, 
on  presenting  it  at  a  shop,  would,  by  the 
course  of  dealing  between  "  W.  Trim  "and 
the  shopkeeper,  be  entitled  to  receive  goods 
to  the  amount  of  two  shillings.  Eeg,  v.  EUis, 
258 

Indictment  Foa 

If  an  indictment  for  forgery  sets  out  the  forged 
instrument  in  haec  verba,  describing  it  as  a 
warrant,  order,  and  request  for  the  delivery 
of  goods,  it  is  not  necessaiy,  in  order  to 
sustain  the  indictment,  that  the  instrument 
should  answer  all  the  terms  of  that  descrip- 
tion,    lieg,  V.  Williamst  356 


Enoratino  Plate. 

Upon  an  indictment  under  the  1  WilL  4,  c  66, 
s.  19,  for  engraving  on  a  plate  several  parts 
of  a  foreign  promissory  note,  it  is  not  neces- 
sary that  the  promissory  note  itself,  of  which 
they  are  alleged  to  be  parts,  should  be  set 
out. 

The  2  &  3  Will.  4,  c.  128,  s.  8,  does  not 
apply  to  engraving ;  and  counts,  therefore, 
for  forgery,  which  described  certain  parts  of 
an  engraved  plate  as  they  would  be  described 
in  simple  larceny,  were  held  bad.  Reg.  ▼- 
Faderman^  359 

FRIENDLY  SOCIETY. 

Forgery  of  warrant  or  order  on,  7,  13 
Embezzlement  from,  251,  255 


GRAND  JURY. 

Qualification  of,  172 

Practice  of,  385 

Practice  of,  on  bill  for  joint  murder,  455 

GUARDIANS. 

Liability  of,  for  costs  of  prosecution  for 
assault,  345 

HANDWRITING. 

Evidence  of,  163 


mOHWAY. 

In  an  indictment  against  a  parish  for  non -re- 
pair of  a  highwav,  an  averment  of  the  im- 
memoriality  of  the  highway  is  surplusage, 
and  need  not  be  proved,  for  the  duty  to 
repair  sufficiently  appears  from  the  fact,  that 
there  is  a  highway  in  the  parish  out  of 
repair.  In  an  indictment  for  non-repair  of 
a  highway  it  was  alleged,  that  from  time 
whereof  the  memory  of  man  runneth  not  to 
the  contrary,  there  was  and  yet  is,  a  common 
and  ancient  highway  leading,  &c.,  and  that 
a  certain  part  of  the  same  Queen's  common 
highway,  situate,  &c.,  on  the  Ist  day  of 
January,  in  the  12th  year  of  the  reign  afore- 
said, and  continually  afterwards  until  the 
taking  of  this  inquisition,  was,  and  yet  is,  in 
great  decay,  &c.,  so  that  the  Hege  subjects, 
&c.,  could  bot,  during  the  time  aforesaio,  nor 
yet  can  return,  pass,  &c. 

Held,  that  though  the  averment  of  im- 
memoriality  were  struck  out,  the  indictment 
would  show  the  existence  of  the  highway, 
as  such,  at  the  time  when  the  offence  was 
alleged  to  have  been  committed.  Reg.  y. 
Inhabitants  of  Turtoeston^  349 
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When  the  suhject-matter  of  an  indictment  of 
a  puhUc  nature  was  referred  before  trial, 
and  it  was  agreed  that  a  verdict  in  con- 
formity with  the  award  should  be  entered 
on  the  application  of  either  party  : 

Held,  that  the  indictment  itself  was  vir- 
tnally  referred;  that  the  reference  was 
illegal;  and  that  an  attachment  for  not 
paying  the  costs  directed  to  be  paid  by  the 
award  ought  not  to  issue.  Reg,  ▼.  Black- 
more,  852 

HUSBAND  AND  WIFE. 

Larceny  b^,  191 
Joint  receiYing  by,  272 
Liability  of,  in  coining,  272 


INDICTMENT. 

A  mistake  in  the  year  of  the  Queen^s  reign  in 
which  the  offence  is  stated  to  have  occurred 
is  cured  by  pleading  over,  and  can  only  be 
taken  advantage  of  on  demurrer.  Reg,  v. 
Fenwick^  189 

Description  of  Property. 

In  an  indictment  for  horse  stealing,  the 
animal,  whether  a  horse,  mare,  gelding, 
colt,  or  filly,  may  be  described  as  a  horse, 
although  the  statute  7  &  8  Geo.  4,  c.  29, 
B.  25,  mentions  the  particular  species  and 
gender.    Reg,  v.  Aldridge,  148 

Venue. 

Where  an  offence,  committed  within  a  limited 
jurisdiction,  is  tried  in  the  adjoining  county, 
under  the  stat.  38  Geo.  8,  c.  52,  s.  2,  the 
venue  in  the  margin  of  the  indictment  is 
properly  laid  in  the  county  where  the  offence 
IS  tried,  and  there  is  no  necessity  for  an 
averment  in  the  body  of  the  indictment  to 
connect  the   county  of  the  city  or  town 
within  which  the  offence  is  alleged  to  have 
been  committed,  with  the  venue  of   the 
county  from  which  the  jury  comes.    Reg,  v. 
Stokesy  451 
For  forgery,  13,  94 
For  perjury,  17,  485 
False  pretences,  198,  227 
Description  of  money  in,  231 
For  driving  away  cattle,  246 
For  embezzlement,  251,  255 
For  returning  from  transportation,  268 
For  burglary  in  an  union  workhouse,  266 
In  whom  property  of  partnership  to  be  laid, 

280 
For  non-repair  of  bridge,  form  of,  281 
Laying  name  of  bastard  in  murder,  833 
Threatening  to  accuse  of  an  infamous  crime, 
885 


For  conspiring  to  obtain  money  by  false  pre- 
tences, 890 
For  stealing  and  receiving,  409 
For  disobedience  to  order  of  sessions,  431 
For  joint  receiving,  444 
Giving  copy  of,  to  prisoner,  445 
For  joint  murder,  practice  as  to,  455 
For  false  pretences,  form  of,  App.  ziii. 
For  perjury  in  County  Court,  form  of,  App. 

XVI. 

For  selling  a  diseased  cow,  form  of,  App.  xiv. 
For  stealing  title  deeds,  form  of,  App.  xvui. 
For  threatening  to  publish  a  libel,  with  intent 

to  extort  money,  form  of,  App.  xxiL 
For  equipping  vessel  for  foreign  service  in  war, 

App.  xxvii. 

INFANCY. 
Plea  of,  in  false  pretence,  277 

INSANITY. 

Evidence  of,  57,  149,  454 


JOINT  RECOVERY. 
Indictment  for,  444 

JUDGE  OF  ASSIZE. 
Jurisdiction  of,  444 

JURISDICTION. 
Of  Court  of  Criminal  Appeal. 

The  Court  of  Criminal  Appeal,  under  11  &  12 
Vict.  c.  78,  has  no  jurisdiction  to  decide 
questions  raised  by  demurrer.  Reg.  v. 
Faderman,  359 

Where,  at  the  trial,  a  prisoner  pleaded  guilty 
to  an  indictment  for  larceny,  setting  forth  a 
previous  conviction,  and  the  judge,  feeling 
some  doubt  as  to  his  power  to  pass  sentence 
of  transportation,  reserved  the  case  for  the 
consideration  of  this  court : 

Held,  that  no  question  having  arisen  on 
the  trial,  and  because  the  crown,  or  the 
prisoner,  could  bring  a  writ  of  error  if  a 
wrong  sentence  was  pronounced,  this  court 
had  no  jurisdiction  to  entertain  it. 

The  9  Geo.  4,  c.  54,  s.  21,  providing  the 
penalty  of  transportation,  when  a  prisoner 
u  convicted  of  felony,  not  punishable  with 
death,  after  a  previous  conviction  for  felony, 
is  not  repealed.    Reg,  v.  Byrne,  248 

Of  DubUn  city,  117,  153 

JURY. 

De  medietate  Ungum^  81 

Finding  of,  in  an  indictment  for  nuisance,  211 


Ixriii 


INDBX. 


JUSTICES. 

Duty  of,  in  taking  prisoner's  statement,  281 


LARCENY. 

Pretended  Hirino. 

If  goods  are  delivered  to  a  person  on  hire,  and 
he  takes  them  away,  animo  furandi,  he  is 
guilty  of  larceny,  although  no  actual  conver- 
sion of  them  by  sale  or  otherwise  is  proved. 

Reg.  V.  BrookSj  8  Car.  &  F.  295,  is  over- 
ruled. 

A.  hired  a  horse  and  gi^  with  the  felonious 
intention  of  converting  them  to  his  own  use, 
and  afterwards  offered  them  for  sale,  but  no 
sale  took  place. 

Held,  neverdieless,  that  he  was  guilty  of 
larceny.    Reg,  v.  Janson,  82 

Husband  and  Wife— Avoutereb. 

If  a  wife  leaves  her  husband  for  the  purpose 
of  an  adulterous  intercourse  with  another 
man,  and  there  is  a  joint  taking  by  them  of 
the  husband's  goods,  the  man  may  be  con- 
victed of  larceny.    Reg.  v.  Thompson^  191 

Description  of  Monet  Stolen. 

An  indictment  charged  a  prisoner  with  steal- 
ing several  pieces  of  the  current  coin  of  the 
realm,  and  named  all  those  coins  in  general 
circulation.  The  jury  found  him  guilty  of 
stealing  some  of  the  coins  mentioned  in  the 
inctictment,  but  they  could  not  say  which. 
Held,  that  a  conviction  could  not  be  sus- 
tained. Per  Wilde,  C.  J.,  Alderson,  B., 
Wightman,  J.,  and  Cresswcdl,  J. ;  Erie,  J., 
dissentiente.    Reg.  v.  Bondj  281 

By  Servant,  Evidence  or. 

A  shopman  was  authorized  to  sell  his  master^s 
goods  at  the  price  marked  upon  them,  but 
at  nothing  less ;  he  sold  a  pair  of  trousers 
at  a  lower  price  than  that  marked,  and  em- 
bezzled the  money. 

Held,  not  to  be  a  larceny  of  the  trousers. 
Reg.  V.  Brackett,  274 

Allegation  of  Ownership. 

On  an  indictment  for  larceny  of  notes  and 
money  from  the  person,  it  appeared  in  evi- 
dence that  one  partner  in  a  nrm  resided  in 
this  country,  and  the  other  partner  was  per- 
manently settled  in  Belgium.  The  partner 
residing  here  had  the  sole  management  of 
the  partnerdbdp  {property,  and  the  banking 
account  waj3  in  his  name.  The  notes  and 
money  alleged  to  have  been  stolen  were  the 
joint  prop^ty  of  the  finn. 


Held,  that  the  property  was  riffhtfy 
alleged  to  be  in  the  partner  resident  here. 
Reg.  V.  Mole,  280 

Shareholder — Evidence. 

A  prisoner  was  a  shareholder  in  an  unincor- 
porated company,  and  was  employed  as  a 
salaried  clerk  by  the  directors,  who  ap- 
pointed and  dismissed  clerks  and  other 
servants,  fixed  their  salaries,  and  defined 
their  particular  duties.  The  salaries  of  the 
clerks  were  paid  out  of  the  funds  of  the 
company,  and  the  directors  had  the  charge 
and  custodv  of  all  the  company^s  books  and 
papers.  Ine  course  of  business  between 
the  company  and  their  bankers  was,  that 
the  pass-books  and  paid  cheques  were 
returned  weekly  to  the  office  of  the  former 
by  their  messenger,  and  it  was  the  prisoner's 
duty  to  receive  them  from  the  messenger, 
and  then  to  compare  them  with  the  books 
of  the  company.  When  this  was  done  the 
cheques  were  to  be  preserved  by  the  prisoner 
for  the  company^s  use.  A  cheque  for 
1,400/.,  purporting  to  be  drawn  by  the 
company  upon  their  bankers,  was  paid 
by  the  prisoner  into  his  own  private 
bankers  to  his  account.  It  was  duly  paid 
by  the  company's  bankers,  cancelled,  and 
entered  in  the  pass-book,  and  given  in  due 
course  to  the  company's  messenger  with 
the  pass-book,  and  he  delivered  them  to  the 
prisoner.  Shortly  afterwards,  in  conse- 
quence of  suspidonattaching  to  the  prisoner, 
search  was  made  amongst  his  papers  for 
the  cancelled  cheque,  but  it  could  not  be 
found.  The  pass-book,  when  examined, 
showed  that  the  entry  of  the  1,400/.  cheque 
had  been  erased.  There  was  no  evidence 
to  show  that  any  person,  on  behalf  of  the 
company,  had  ever  drawn  the  cheque  in 
question,  or  that  it  had  been  drawn  upon 
paper  belonging  to  the  company. 

Held,  sufficient  evidence  to  support  a 
count  charging  the  prisoner  with  stealing 
a  piece  of  paper,  the  property  of  Edward 
Goldsmid  (one  of  the  directors),  and  others. 
Reg.  V.  WaUis,  886 

An  indictment  contained  two  counts:  one 
charged  the  prisoner  with  stealing  the 
ffoods  of  A.  B. ;  the  other  charged  him  with 
feloniously  receiving  ^*  the  goods  aforesaid, 
so  as  aforesaid  feloniously  stolen."  The 
jury  acquitted  the  prisoner  on  the  first 
count,  but  found  him  guilty  on  the  second. 
It  was  objected,  that  *^so  as  aforesaid 
stoleu,"  meant  stolen  by  the  prisoner,  which 
thejury  had  negatived : 

Held,  that  the  conviction  was  rights  some 
of  the  judges  being  of  opinion  that  the 


INDEX. 


Ixix 


yerdict  on  the  second  connt  could  not  be 
defeated  by  the  yerdict  on  the  first,  eyen  if 
the  second  connt  was  to  be  taken  as  charg- 
ing that  the  prisoner  receiyed  goods  which 
had  been  stolen  by  him ;  others  thinking 
that  the  second  count  had  not  that  meaning. 
Reg,  y.  Craddocky  409 

Description  of  property,  148 

What  18)  not  embezzlement,  224 

By  a  seryant  of  post-office,  276 

Of  a  deed,  eyidence  of,  488 

LUNATIC  ASYLUM. 

Lidictment  for  keeping,  without  a  licence,  pre- 
cedent of,  App.  1. 


MAGISTRATE. 

Criminal  Information  Against. 

Misconduct  in  his  office  may  render  a  magis- 
trate amenable  to  a  criminal  information, 
though  he  be  not  actuated  by  motiyes  of 
pecuniary  interest  or  personal  malice, — as,  if 
he  giy  es  way  to  passion  so  as  clearly  to  inter- 
fere with  the  due  administration  of  justice ; 
but  a  mere  display  of  ill-humour,  or  an 
error  of  judgment,  such  as  the  omission  to 
administer  an  oath  or  to  giye  a  caution  to  a 
dying  man  before  taking  his  examination, 
wiU  not  induce  the  court  to  interfere.  Beg, 
y.  Bartoriy  863 

Duty  of,  in  taking  depositions,  76 

MANDAMUS. 

To  produce  information  on  which  search  war- 
rant was  granted,  1 

MANSLAUGHTER. 

An  act  of  omission,  as  well  as  of  commission, 
may  be  so  criminal  as  to  be  the  subject  of 
an  indictment  for  manslaughter. 

Where  a  man,  appointed  to  superintend  a 
steam-engine  employed  in  a  coUiery  for  the 
purpose  of  raising  colliers  from  the  pits,  left 
the  engine  in  the'charge  of  an  incompetent 
person,  and  in  consequence  of  that  incompe- 
tence, death  ensued : 

Held,  that  the  man  leaying  the  engine 
was  guilty  of  manslaughter.  Eeg,  y.  Lowey 
449 

MARRIAGE. 

Refusal  by  Clergyman  to  Solemnize. 

To  support  an  indictment  for  refusing  to 
marry,  there  must  be  eyidence  that  the 
parties  desirous  of  being  married  presented 
themselyes  to  the  clergyman  for  that  pur- 


pose at  a  time  and  place  at  which  the 
ceremony  could  be  lawfully  performed, 
and  then  requested  him  to  marry  them. 

Where,  therefore,  upon  the  trial  of  such 
an  indictment,  it  appeared  that  the  only  oc- 
casion upon  which  the  parties  offered  them- 
selyes to  him  to  be  married  was  at  nine 
o^clock  in  the  eyening,  and  not  in  the 
church : 

Held,  that  this  was  not  a  sufficient  tender  of 
themselyes  to  entitle  them  to  proceed  against 
the  clergyman  for  his  refusal,  although  he 
stated  ms  ground  of  objection  to  be  that 
the  man  had  not  been  confirmed,  and  inti- 
mated his  readiness  to  marry  them  when- 
eyer  the  man  expressed  a  desire  to  be  con- 
firmed. 

Senible,  per  Alderson,  B.,  that  if  the 
refusal  was  wrong,  the  offence  was  an  eccle- 
siastical offence  only.  Reg.  y.  Moorhouse 
and  Jamesy  217 

MASTER  AND  SERVANT. 

Embezzlement,  255 

MISDEMEA190R. 

Administering  cantharides  to  a  woman,  with 
intent  to  injure  her  health,  is  not  a  misde- 
meanor at  common  law,  neither  is  it  an 
assault,  nor  within  the  statute  7  WiU.  4  &  1 
Vict.  c.  85,  making  it  felony  to  deUyer  any 
dangerous  or  noxious  thing  with  intent  to 
do  giieyous  bodily  harm.  Reg,  y.  Hanson, 
188 

MURDER. 

Indictment — Name  of  Bastard  Child. 

In  an  indictment  for  the  murder  of  a  child,  it 
was  called  in  one  count  *^  Lewis  Drake,"  in 
another  *^  Lewis  Tayem,**  and  in  a  third,  <*  a 
certain  bastard  male  child,  named  Lewis." 
It  was  proyed  in  eyidence  that  the  child  had 
been  called  by  its  mother  (whose  name  was 
Drake)  and  by  its  nurse  **  Lewis,"  and  by 
that  name  alone  it  had  been  baptised.  Its 
nurse  had  spoken  of  it  to  others  as  Lewis 
Drake.  There  was  no  proof  that  the  mother 
was  married.  Her  brother,  who  had  lost 
sight  of  her  for  thirteen  years,  had  neyer 
heard  of  her  marriage. 

Held,  that  there  was  evidence  from  which 
the  jury  might  infer  that  the  child's  name 
was  "Lewis  Drake"  or  "Lewis"  alone. 
Reg.  y.  Drakcy  838 

Attempt  to. 

Where  a  woman  jumps  out  of  a  window  for 
the  purpose  of  ayoidmg  the  violence  of  her 
husband,  and  sustainfi  dangerous  bodily 
injury : 
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Held,  that  the  husband  cannot  be  con- 
victed of  an  attempt  to  murder,  unless  he 
intended  by  his  conduct  to  make  her  jump 
out  of  the  window.  Reg.  v.  Donovan,  399 
On  charge  of,  prisoner  may  be  convicted  of  a 
common  assault,  when,  400 

Indictment  for,  Evidence  of. 

If,  upon  a  bill  for  murder  against  A.  B.  and 
C.  D.,  the  grand  jury  returns  *'  a  true  bill 
against  A.  B.  for  murder,"  and  ^'  a  true  bill 
against  C.  D.,  for  manslaughter,"  the  finding 
is  good  as  against  A.  B.,  and  a  nullity  as 
respects  G.  D.,  and  a  firesh  indictment  for 
manslaughter  should  be  preferred  against 
the  latter. 

Where  any  person  undertaking  the  duty 
of  supplying  an  infant  with  proper  food  and 
dothmg,  and  furnished  with  the  means  of 
discharging  that  duty  properly,  wilfully 
neglects  to  do  so,  with  an  intention  to  cause 
the  death  of  the  child,  or  to  do  it  some 
grievous  injury,  and  the  child  dies  in  conse- 
quence of  such  neglect,  such  person  is 
guiltv  of  murder. 

Where  the  neglect  is  culpable  only,  and 
not  malicious,  such  person  is  guilty  of  man- 
slaughter. 

Where  a  parent  supplies  sufficient  food 
and  clothing  to  another,  for  the  purpose  of 
administering  to  his  child,  and  that  other 
person  wilfimy  withhold  it  from  the  child, 
and  the  parent  is  conscious  that  it  is  so 
withheld,  and  does  not  interfere,  and  the 
child  dies  for  want  of  proper  food  and 
clothing,  the  parent  is  guilty  of  man- 
slaugh^.     Reg.  v.  Rook,  455 

MUTINY  ACT. 

Disobedience  to  Bastardy  Order. 

Disobedience  to  an  order  of  justices  adjudging 
a  man  to  be  the  putative  father  of  a  bastard 
child,  and  ordering  him  to  pay  a  weekly  sum 
for  its  maintenance,  is  '^  a  criminal  matter 
within  the  meaning  of  sect.  52  of  the  Mutiny 
Act  (12  &  13  Vict.  c.  10) ;  and  a  soldier, 
ther^ore,  is  liable  to  be  indicted,  convicted, 
and  punished  for  disobeying  such  an  order, 
notwithstanding  that  section.  Reg.  v.  Fer- 
rail,  431 


NUISANCE. 

Finding  of  Jury. 

Upon  an  indictment  for  a  nuisance  at  common 
law  by  obstructing  a  public  navigable  river, 
it  is  a  question  of  fact  for  the  jury  whether 
the  navigation  was  in  fact  impeded;  and 
every  unauthorized  erection  in  a  river  is  not 
necessarily  an  indictable  obstructioiL  When, 
therefore,  a  jury  found  that  the  defendants 
were  guilty  of  building  a  bridge,  but  that 
the  erectton  did  not  obstruct  or  impede 
the  navigation : 

Held,  that  that  was  a  verdict  of  acquittaL 
Reg.  V.  BetU,  211 


OFFICE. 
Indictment  for  refusing  to  execute,  App.  ttix. 

OFFICERS. 

Qualification  of  statute,  as  to,  App.  i. 

OBDER  OR  WARRANT. 

Forgery  of,  7,  13 


NAME. 
Of  bastard  cliild,  how  laid,  in  murder,  333 

NEGLIGENCE. 
Manslaughter  by,  449 


PARTNERa 
Laying  property  of,  280 

PERJURY. 

An  indictment  for  perjury  at  a  County  Court, 
alleged  that  a  certain  plaint,  wherein  W.  W., 
*Hhe  younger"  was  plaintiff,  &c.,  was  tried. 
In  the  plaint  book  the  plaintiff  was  described 
simply  as  W.  W. 

Hdd,  no  variance. 

The  variance  of  a  letter  in  a  warranty  set 
out  in  a  count  for  uttering  it  with  intent  to 
defraud,  is  one  that  can  and  maybe  amended 
by  direction  of  the  judge  at  the  trial,  inde- 
pendently of  the  statute  11  &  12  Vict, 
c.  46,  s.  4. 
An  indictment  for  perjury  alleged  that  the 
defendant  swore  that  certain  words  were 
written  by  I.  S.  at  the  house  of  M.  P.  in  ti^e 
parish  of  S.  M.,  &c.,  on,  &c.,  whereas,  in 
truth  and  in  fact,  the  said  words  I.  S.  were 
not  written  1^  the  said  L  S,  at  the  house  of 
the  said  M.  P.,  in  the  parish  of  S.  M,  on, 
&c. 

Held,  that  this  averment  was  supported 
by  proof  that  the  defendant  swore  l^t  the 
words  were  written  at  the  house  of  M.  P., 
but  that  he  did  not  describe  the  situation  of 
the  hoiuse,  or  mention  the  name  of  the  parisL 
Reg.  V.  Withen^  17 
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Indictmhent. 

An  indictment  for  perjuiy  alleged  that  one 
£.  S.  had  filed  a  bill  in  Chiuicerv-  against 
the  defendant,  J.  C,  and  others,  wherein  he 
prayed  that  the  defendant,  J.  C,  might 
answer  the  premises,  that  a  purchase  by 
J.  C.  of  certain  property  belonging  to  the  | 
other  defendants  might  be  declared  fraudu- 
lent and  void ;  and  that  it  then  and  there 
became  a  material  question  whether  the  said 
J.  C.  did  advise  the  said  other  defendants 
that  the  said  property  should  be  sold ;  and 
that  the  said  J.  C.  falsely  and  corruptly 
swore,  and  in  and  by  his  answer  denied 
that  he  had  so  advised. 

Held,  bad  in  arrest  of  judgment,  for  want 
of  a  sufficient  averment  of  materiality.  Reg. 
V.  Cutts,  435 

Indictment  for,  committed  before  Commis- 
sioners of  Bankruptcy,  precedent  of,  App. 
vi. 

Indictment  for,  committed  in  the  County 
Court,  precedent  of,  App.  vix. 

PIRATES. 
Head  money,  as  to,  App.  li. 

PLEA. 

To  an  indictment  for  non-repair  of  a  bridge, 
form  of,  281 

PLEADING. 

The  prisoner  pleaded  in  abatement  that  one  of 
the  grand  jury,  P.  B.,  by  whom  the  indict- 
ment was  found  a  true  bill,  was  not,  at  the 
time  of  his  being  sworn  upon  the  grand 
inquest,  nor  at  the  time  of  the  finding  the  bill 
of  indictment  a  true  bill,  "  an  inhabitant  of 
the  county  of  the  city  of  Dublin,  or  resident 
within  the  same,  or  a  freeman  of  the  city  of 
Dublin,  or  a  burgess  of  the  said  city,  or 
seised  or  possessed  of  or  entitled  to  any 
property  within  the  said  county  of  the  city, 
m  respect  of  which  he,  said  P.  B.,  was 
liable  to  be  rated  to  the  relief  of  the  poor, 
or  for  county,  parish  or  municipal  rates  or 
taxes. 

Held,  on  demurrer,  that  the  plea  was  bad, 
inasmuch  as  it  did  not  negative  the  exis- 
tence in  the  grand  juror  of  every  possible 
Qualification,  and  he  might  consistently 
lerewith  be  a  good,  honest  and  lawful  man 
of  the  county  of  the  city  of  Dublin. 

Semble,  that  to  an  indictment  two  separate 
pleas  may  be  pleaded  in  abatement. 

Semble,  also,  per  Perrin,  J.,  that  the 
statute  of  3  &  4  Will.  4,  c.  91,  applies  to 
grand  juries  at  Commissions  of  Oyer  and 
Terminer  and  Crenel  Gaol  Delivery.  Reg. 
V.  Duffy,  172 


Respondeat  Ouster. 

A  prisoner  indicted  for  felony  under  the  stat. 
12  Vict.  c.  12,  may,  after  demurring  to  the 
indictment,  if  his  demurrer  be  overruled, 
plead  to  the  felony.     Reg.  v.  Duffy,  24 

After  argument  upon  demurrer  in  a  criminal 
case,  it  is  in  the  discretion  of  the  court  to 
allow  the  demurrer  to  be  withdrawn  and  a 
plea  of  not  guilty  entered. 

Semble — Judgment  for  the  Crown  on  a 
demurrer  to  an  indictment  for  felony  is  not 
final,  but  one  of  respondeas  ouster.  Reg.  v. 
Smith,  42 

Indictment — ^Demurrer,  Duplicity,  &c. 

The  prisoner  was  indicted  in  six  counts  under 
the  statute  11  &  12  Vict  c.  12.  The  1st 
count  charged  that  he,  on  the  3rd  day  of 
June,  feloniously  did  compass,  &c.,  to  de- 
prive and  depose  our  Lady  the  Queen,  from 
the  style,  honour,  and  royal  name  of  the 
imperial  crown  of  the  United  Kingdom ;  and 
the  said  felonious  compassing,  &c.,  then  and 
there  feloniously  did  express,  utter,  and  de- 
clare, by  then  and  there  feloniously  publish- 
ing a  certain  printing  in  a  certain  public 
newspaper  called  The  Nation,  which  said 
printmg  is  entitled  <*The  Business  of  To- 
day," and  contains  among  other  things, 
according  to  the  tenor  and  effect  following, 
that  is  to  say,  &c.  (setting  out  a  portion  of 
the  article,)  and  in  another  part  thereof 
according  to  the  tenor  and  effect  following, 
tiiat  is  to  say,  &c.  (setting  out  another  por- 
tion of  the  same  article.)  And  the  said 
felonious  compassing,  &c.,  the  said  Charles 
Gavan  Duffy  afterwards,  &c.,  on  the  17th 
day  of  June,  in  the  said  11th  year,  &c.,  did 
further  feloniously  express,  utter,  and  de- 
clare, by  then  and  there  feloniously  publish- 
ing a  certain  other  printing  in  one  other 
number  of  the  said  public  newspaper  called 
The  Nation,  which  said  last  mentioned 
printing  is  entitled  *'The  Uses  of  the 
Union,"  and  contains,  among  other  things, 
according  to  the  tenor  and  effect  following, 
that  is  to  say,  &c.  (setting  out  a  part  of  the 
second  article  and  so  on)  charging  the  pub- 
lication of  other  articles,  and  setting  out 
portions  of  them.  The  2nd  count  charged 
that  the  said  C.  6.  D.,  &c.,  on  the  3rd  June, 
&C.,  feloniously  did  compass,  &c.,  to  de- 
prive and  depose  the  Queen ;  and  the  said 
hst-mentioned  felonious  compassing,  &c., 
did  then  and  there  feloniously  express, 
utter,  and  declare  by  divers  overt  acts  and 
deeds  hereinafter  mentioned,  that  is  to  say, 
in  order  to  perfect,  fulfil,  and  bring  to  effect 
his  most  evil  and  wicked  felony  and  felonious 
compassing,  &c.,  he  the  said  C.  G.  D.,  on 
the  Srd  day  of  June,  &c.,  did  feloniously 
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pablish  in  a  certain  other  number  of  a  certain 
other  public  newspaper  called  The  Nation,  a 
certain  other  printing  of  and  concerning  a 
certain  other  treasonable  revolution  by  him 
the  said  C.  G.  D.  then  and  there  feloniously 
deyised  and  intended  to  be  carried  into  effect 
by  force  of  arms,  and  by  traitorously  levy- 
ing war  against  our  said  Lady  the  Queen, 
and  to  deprive  and  depose  our  said  Lady 
the  Queen,  &c.,  and  of  and  concerning  the 
said  war  intended  to  be  levied  as  aforesaid, 
which  said  last-mentioned  printing  is  en- 
titled "The  Business  of  To-day,"  and  con- 
tains among  o^her  things  according  to  the 
tenor  and  effect  following,  that  is  to  say 
(selecting  a  portion  of  the  article  as  in  the 
1st  count)  and  further  to  fulfil,  perfect,  and 
bring  into  effect  his  said  last-mentioned 
most  evil  and  wicked  felony  and  felonious 
compassing,  &c.,  he  the  said  C.  Gr.  D.,  after- 
wards, &c.,  and  on  the  17th  day  of  June,  in 
the  year,  &c.,  *'did  feloniously  publish  in 
one  oilier  number  of  the  said  public  news- 
paper called  7  he  Nation,  a  certain  other 
prmting,"  &c.,  setting  out  a  portion  of  the 
artide  entitled  "  The  Uses  of  the  Union," 
and  then  proceeding  as  in  the  1st  count. 

The  3rd  and  4m  counts  were  similar, 
respectively,  to  the  Ist  and  2nd,  but  setting 
out  the  publications  as  overt  acts.  The  5th 
count  charged  that  the  prisoner,  on  the  8rd 
of  June,  in  the  11th  year  of  the  Queen, 
feloniously  did  further  compass,  &c.,  to  de- 
prive and  depose  the  Qneen,  and  the  said 
List-mentioned  compassing,  &c.,  did  then 
and  there  feloniously  express,  &c.,  by  divers 
overt  acts  and  deeds  hereinafter  mentioned, 
that  is  to  say,  in  order  to  fulfil,  &c.,  his  most 
evil  and  wicked  felony,  &c.,  he,  the  said 
C.  G.  D.,  on  ilie  said  Sid  day  of  June,  in  the 
said  1  Itli  year  of  the  reign  aforesaid,  and 
on  divers  other  days  and  times  after  the  said 
8rd  day  of  June,  to  wit,  &c.  ^setting  out  the 
dates  of  the  publications),  feloniously  did 

Eublish  divers  other  printings  in  divers  num- 
ers  of  a  certain  public  newspaper,  called 
The  Nation,  of  which  he  the  said  C.  G.  D. 
was  the  proprietor  and  publisher ;  and  also 
divers  otner  writings  of  him  the  said  C.  G. 
D.,  &c.,  the  said  last-mentioned  printings 
and  writings  containing,  amongst  other 
things,  incitements,  encouragements,  &c., 
to  the  liege  subjects,  &c.,  in  that  part  of  the 
United  Kingdom  of  Great  Britain  and  Ire- 
land called  Ireland,  against  our  said  Sove- 
reign Lady  the  Queen  to  rise  and  rebel,  and 
treasonably  to  depose  our  said  Sovereign 
Lady  the  Queen  from  the  style,  &c.,  of  the 
imperial  crown  of  the  United  Elingdom, 
against  the  form  of  the  statute,  &c.,  and 
against  the  peace,  &c.     The  6th  count, 


which  was  similar  in  form,  charged  the  in- 
tent to  be  to  levy  war : 

Held,  that  tiie  felonious  publishings 
averred  in  the  first  four  counts  were  suffi- 
ciently charged,  and  that  it  was  not  neces- 
sary to  set  out  verbatim  the  entire  of  the 
printings  or  writings  therein  referred  to : 

Held  also,  that  the  counts  were  not  doable, 
by  reason  of  several  distinct  publications 
being  charged  in  each  count : 

And  that  publications  were  well  laid  as 
**  overt  acts  "  of  the  felony  charged: 

Held  also,  that  as  the  intention  charged 
against  the  prisoner  was  plainly  expressed 
by  the  printings  themselves,  as  set  out  in 
the  inmctment,  no  coUoquiwn  or  inuendo 
was  necessary : 

And  also,  that  those  portions  of  the  counts 
whitoh  charged  the  expression  of  a  felonious 
compassing  on  the  Sid  of  June,  by  publica- 
tions on  days  subsequent  to  that  date  were 
insensible  and  repugnant.  But  that  those 
overt  acts  which  were  ill  laid  might  be  re- 
jected without  vitiating  the  remaining  por- 
tions of  the  counts.  Reg,  v.  Duffjf,  ^4 
Plea  of  infancy,  in  false  pretences,  277 
Laying  property  of  partnership,  280 

POISONING. 

A  person  who  administers  poison  with  intent 
to  kill,  is  guilty  of  felony  under  section 
2  of  7  Will.  4  &  1  Vict  c  85,  although, 
through  ignorance  or  mistake,  he  adminis- 
ters it  in  a  form  which  renders  it  innocuous. 

The  prisoner,  with  intent  to  kill,  adminis- 
tered to  a  child  nine  weeks  old,  two  c&cctdus 
indicus  berries. 

That  berry  is  classed  with  narcotic  poisons ; 
but  the  poisonous  property  resides  in  the 
kernel,  which  is  inclosed  in  a  pod  so  haid, 
that  it  could  not  be  digested  by  a  child  of 
that  age.  Therefore  the  pod  rendered  the 
poison  innocuous. 

Held,  nevertheless,  that  he  was  properly 
convicted  under  the  above  section.  Reg,  v. 
Cluderay,  84 

POOR  RATES. 
Embezzlement  by  collector  of,  208 

POSSESSION. 
By  child  in  parent's  house,  272 

POST-OFFICE. 

Labcsny  by  Servant  of. 

Qassre,  Whether  a  person  in  the  employ  of  a 
tradesman,  beinff  a  district  postmaster, 
receiving  wages  for  his  trade  services,  but 
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neither  being  employed  by,  nor  receiving 
any  remuneration  from,  the  Post-office, 
becomes,  by  assisting  his  master  occasion- 
ally in  sending  the  letters  and  making  up 
the  letter  bags,  a  person  employed  by  the 
Post-office,  within  the  7  Will.  4,  &  1  Vict, 
C.86. 

But  evidence  that  his  master  gave  him  a 
paper,  and  told  him  to  go  before  the  magis- 
trate to  take  the  oath  usually  taken  by 
persons  in  the  employ  of  the  Post-office, 
and  get  the  paper  properly  filled  up — that 
he  went  away,  and  returned  shortly  after, 
exhibited  the  paper,  and  said  that  he  had 
taken  the  oath,  was 

Held  sufficient  to  show  that  he  was  in 
such  employ.     Reg,  v.  Simpson ^  276. 


PRACTICE. 

Bail— Judge  of  Assize. 

Where  a  judge  of  assize,  who  has  the  facts 
before  him,  orders  a  prisoner,  against  whom 
an  indictment  for  murder  is  pending,  to  be 
detained  in  custody;  it  is  against  the 
practice  of  this  court  to  reverse  that  order. 
Reg,  V.  McAtavy  and  another ^  444 

Where,  on  the  trial  of  an  indictment  for  felony, 
the  counsel  for  the  prisoner  suggests  that 
the  interpretation  of  a  written  document  is 
for  the  court,  and  their  interpretation  of  it 
being  against  him,  he  asks  to  have  the  point 
reserved,  and  his  request  is  acceded  to,  the 
jury  being  asked  to  decide  upon  the  other 
facts  of  the  case  without  reference  to  the 
construction  of  the  document : 

Quasre^  whether,  after  conviction,  the  ver- 
dict can  be  disturbed  on  the  ground  that  the 
construction  of  the  paper  was  for  the  jury, 
and  that  they  have  expressed  no  opinion 
upon  a  material  point  which  was  peculiarly 
for  their  decision  ?    Reg.  v.  Smithy  43 

Case  Reserved. 

Where  the  written  case  reserved  does  not,  in 
the  opinion  of  the  counsel  who  were  in  it 
in  the  court  below,  fairly  raise  all  the  points 
that  were  in  issue,  the  proper  course  is  to 
apply  to  the  judge  reserving  to  amend  it. 
Reg,  V.  Smith,  43 

Appeal— Admission  to  Bail. 

Where,  after  conviction  by  a  jury  at  an  assizes, 
questions  of  law  have  been  reserved  for  the 
Court  of  Criminal  Appeal,  the  prisoner  will 
not  be  admitted  to  bail  without  the  assent 
of  the  judge  before  whom  he  was  tried. 
Beg,  V.  Harris,  21 
VOL.  rv.  ni 


Incompetency  of  Witness. 

Where  a  bill  for  rape  on  a  child  under  the 
age  of  ten  years  had  been  ignored  by  the 
grand  jury,  in  consequence  of  the  judge 
refusing  to  allow  the  child  to  be  sworn  as  a 
witness,  on  the  ground  of  its  want  of  know- 
ledge of  the  obligation  of  an  oath,  the  pri- 
soner was  ordered  to  be  detained  in  custody 
until  the  child  could  be  properly  instructed. 
Reg,  V.  BayUsy  23 

Copt  of  Indictment. 

Where  the  application  is  opposed  by  the 
Attorney-General,  the  court  will  not  order 
a  party  indicted  for  embezzlement  to  be 
furnished  with  a  copy  of  the  indictments 
found  against  him,  uiough  they  are  very 
voluminous,  and  contain  a  great  many 
counts,  but 

Semble,  that  in  such  case  the  court  will 
order  the  accused  to  be  furnished  with  a 
fuU  bill  of  particulars.  Reg,  v.  Hughes, 
448 

Costs  of  Criminal  Appeal. 

The  court,  which  has  been  directed  to  pass 
sentence  on  a  prisoner,  after  a  point  reserved 
for  the  decision  of  the  Court  of  Criminal 
Appeal,  has  power  to  allow  the  costs  in- 
curred in  the  latter  court,  and  upon  taxation 
under  an  order  to  that  effect,  the  briefs  and 
fees  of  two  counsel  will  be  allowed.  Woolley, 
452 

Costs  of  Prosecution. 

Statute  5  Will.  &  M.  c.  11,  s.  3,  is  not  confined 
to  cases  in  which  there  is  a  legal  obligation 
upon  public  officers  to  prosecute,  but  entitles 
them  to  costs  if  they  institute  a  prosecution 
in  obedience  to  a  duty  of  imperfect  obliga- 
tion onlv. 

An  illegitimate  child  found  straying  in  the 
streets,  with  marks  of  serious  injury  upon 
its  person,  was  taken  before  a  magistrate, 
who  received  evidence  of  acts  of  violence 
committed  upon  the  child  b/its  father,  and 
recommended  a  prosecution.  One  of  the 
relieving  officers  took  the  child  to  the  work- 
house, and  the  guardians  of  the  union  pro- 
secuted the  father  for  ill-treating  the  cluld ; 
and  although  the  father  applied  to  them  for 
the  child,  and  offered  to  pay  any  expense 
which  they  had  incurred,  they  refused  to 
give  it  up  to  him.  It  turned  out,  upon  the 
trial  of  tne  indictment,  removed  by  the  de- 
fendant into  this  court,  that,  in  fact,  the 
father  had  behaved  generally  with  kindness 
to  the  child,  though  on  one  occasion  he  had 
punished  it  excessively,  and  the  father  was 
convicted  of  an  assault : 
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Held,  that  the  guardians  were  entitled  to 
costs  of  prosecation,  under  5  Will.  &  M. 
c.  11,  8.  3,  they  being  civil  officers,  who,  as 
such,  were  concerned  to  prosecute.  Reg,  v. 
Kenealeyt  845 

Cross-Examination. 

There  is  no  distinction  between  depositions  be- 
fore a  coroner  and  before  a  magistrate  with 
reference  to  the  modes  of  cross-examination 
upon  them.  A  witness  cannot,  therefore,  be 
asked  on  cross-examination  as  to  what  he 
said  before  the  coroner.  But  the  deposition 
may  be  put  into  the  witness's  hands  to  read 
over  to  himself  and  refresh  his  memory. 
Reg.  V.  Barnet,  269 

Taking  Depositions  before  Magis- 
trate. 

Upon  the  trial  of  an  indictment  for  felony,  a 
witness  for  the  prosecution  was  asked  by  the 
prisoner's  counsel  whether  he  did  not  make 
a  certain  statement  to  the  ma^strates'  clerk 
in  answer  to  a  question  put  by  him  in  the 
absence  of  the  magistrate  ana  of  the  pri- 
soner, whilst  he  (the  clerk)  was  writing  out 
the  depositions  from  the  minutes  of  the 
examination  and  cross-examination  which 
had  been  previously  taken  before  the  magis- 
trate, and  put  for  the  purpose  of  making 
the  depositions  more  complete.  The  depo- 
sitions, when  written,  were  afterwards  read 
over  to  the  witnesses,  and  in  the  presence 
of  the  magistrate  and  the  prisoner,  to  whom 
opportxmity  of  cross-examining  them  was 
again  afforded,  the  witnesses  swore  that  they 
were  true,  and  signed  them. 

Held,  that  even  if  the  depositions  so  taken 
had,  when  re-sworn,  the  legal  character  of 
depositions,  the  prisoner's  counsel  was  en- 
titled to  ask  the  above  questions  without 
putting  them  in,  and  the  witness  was  bound 
to  answer  it;  but — 

Semble^  that  the  documents  prepared  by 
the  magistrate's  clerk  in  the  manner  above 
described  had  not  the  legal  character  of 
depositions.    Reg,  v.  Christopher,  76 

Depositions. 

The  deposition  of  a  witness  absent  from  illness, 
to  be  admissible  under  stat.  11  &  12  Vict, 
c.  42,  s.  17,  must  be  recular,  and  appear  to 
have  been  regularly  taken  upon  the  face 
thereof,  and  cannot  be  proved  by  extraneous 
evidence  to  have  been  properly  taken  in  fact. 
Eeg.  V.  Miller,  166 

The  deposition  of  a  witness  before  a  magis- 
trate cannot  be  put  into  his  hands  at  the 
trial  to  refresh  his  memory  on  crosB-ezami- 
nation.     Reg,  v.  Stokes,  451 


Demurrer— Respondeat  Ouster. 
In  an  indictment  for  felony,  the  judgment  on 
demurrer  is  final,  and  the  prisoner  is  not 
allowed  to  plead  over.     Reg.  v.  Hendg,  243 

Demurrer. 
Where  one  of  several  prisoners  included  in  an 
indictment  upon  being  arraigned  has  de- 
murred to  the  indictment,  the  court  will 
not  allow  the  demurrer  to  be  argued  until 
the  rest  of  the  prisoners  have  pleaded  or 
demurred. 

A  general  demurrer  to  an  indictment  con- 
fesses the  subject-matter  of  it,  and  judgment 
against  a  defendant  on  such  a  demurrer  is 
fmal.    Reg,  v.  Faderman,  859 

Disability  of  Convicted  Felon. 
The  Bishop  of  Ossory  having  instituted  pro- 
ceedings in  the  Ecclesiastical  Court  to  re- 
move the  registrar  of  the  diocese  from  his 
office  in  consequence  of  his  having  been 
convicted  of  forgery,  and  sentenced  to 
transportation,  the  registrar  moved  for  a 
prohibition  to  restrain  the  bishop  from  pro- 
ceeding  against  him  in  the  Ecclesiastical 

Court. 

The  court  refused  to  grant  the  writ,  hold- 
ing, first,  that  the  registrar  being  a  con- 
victed felon,  was  therefore  disqualified  from 
making  the  application ;  and,  secondly,  that 
even  if  it  were  not  so,  the  bishop  was  justi- 
fied in  proceeding  by  suit  in  the  Ecclesias- 
tical Court  to  deprive  him  of  his  office. 
Grace  v.  Bishop  of  Ossory,  159 

Trial  of  a  Foreigner. 
An  alien  female,  married  to  a  natural-bom 
subject,  becomes,  by  the  7  &  8  Vict.  c.  66, 
herself  a  British  subject,  to  all  intents  and 
purposes,  and  therefore,  on  an  indictment 
for  murder  against  her,  she  is  not  entitled 
to  be  tried  by  a  jury  de  medietate  Ungum, 
Reg.  V.  Manning,  31 

Grand  Jury. 

Where  the  grand  jury  have  ignored  a  bill,  the 
court  will  not  permit  a  second  bill  of  a  like 
nature  to  be  presented  to  them  at  the  same 
session.    Reg.  v.  Austin,  385 

Indictment. 

An  indictment  having  been  found  against  the 
prisoner  by  the  grand  jury  of  the  county  of 
the  city  of  DubUn,  at  the  August  session  of 
the  court,  which  bill  was  not  further  pro- 
ceeded on,  the  Attorney-General,  under  the 
provisions  of  the  statute  6  Geo  4,  c.  51, 
preferred  another  bill  agsdnst  him  for  the 
same  offence  to  the  grand  jury  of  the  next 
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adjoining  county,  and  the  indictment  found 
in  the  city  was  quashed,  but  notice  of  the 
change  of  jurisoiction  was  not  served  as 
prescribed  by  the  statute. 

Held,  that  the  Attorney-General  was  not 
prohibited,  by  haying  indicted  the  prisoner 
in  the  county,  from  again  resorting  to  the 
city  jurisdiction. 

But  semblcy  that  in  such  case  the  court 
will  not  allow  both  bills  to  continue  pending 
against  the  prisoner.     Reg.  v.  Duffy^  123. 

Quashing  Indictment. 

The  court  will  not,  on  the  application  of  the 
defendant,  quash  an  indictment  for  perjury. 
An  indictment  cannot  be  quashed  m  part. 
Reg.  V.  Withers,  17 

Prisoner's  Statement. 

Where  a  statement  made  by  a  prisoner  before 
the  committing  magistrates  appears  on  the 
face  of  it  to  have  been  duly  taken  under  the 
statute  11  &  12  Vict.  c.  42,  s.  26,  and  is  at 
the  trial  produced  from  the  depositions  of 
the  witnesses  taken  at  the  same  time,  and 
appears  to  have  been  transmitted  with 
them ;  it  is  receivable  in  evidence,  without 
further  proof.    Reg.  v.  Harris,  147 

Prisoner's  Bail. 

A  prisoner  against  whom  a  bill  has  been  found 
for  murder,  and  who  has  applied  for,  and 
obtained,  a  postponement  of  his  trial,  will 
not  be  admitted  to  baiL  Reg.  v.  Langley,  157 

As  to  search  warrant,  1 

Prisoner  may  plead  over  after  demurrer,  24 

In  demurrer,  42 

As  to  putting  depositions  in  hands  of  witness,  98 

Indictment  for  forgery,  94 

Indictment  for  embeadement,  101 

Indictment  of  bankrupt  for  making  away  with 
goods,  108 

Pleading  oyer,  189 

As  to  grand  jury,  172 

T^ng  prisoner's  statement  before  magistrate, 
281 

As  to  depositions  of  absent  witness,  243 

As  to  reserying  case,  248 

One  prisoner  may  be  eyidence  for  another, 
260 

In  cross-examination,  263,  279 

As  to  admitting  depositions,  402 

As  to  reading  depositions  of  witness  absent 
from  illness,  440,  441,  442 

Of  grand  jury  on  a  bill  for  murder  against 
two,  455 

PRECEDENTS. 

Indictment  and  plea  to  same  for  non-repair  of 
a  bridge,  und^  the  statate  of  bridges,  281 


Indictment  for  threatening  to  accuse  of  an 

infamous  crime,  387 
Indictment  for  conspiring  to  obtain  money  by 

false  pretences,  390 
Indictment  for    keeping   a   lunatic    asylum 

without  a  licence,  under  8  &  9  Vict.  c.  100 

S'fo.  1),  App.  i. 
ctment  for  obtaining  money  by  falsely 
pretending  that  the  defendant  was  the 
secretary  to  a  society  called  **  The  Animal's 
Friend  Society,"  and  duly  authorized  to 
collect  subsoriptionB  on  ite  behalf  (No.  2), 
App.  iii. 

Indictment  under  5  &  6  Vict.  c.  31,  s.  2,  for 
shooting  at  the  Queen  with  intent  to  injure 
her  ^o.  3),  App.  y. 

Indictment  for  perjury  committed  before  the 
Commissioners  oi  Bankruptey,  with  counte 
under  5  &  6  Vict.  c.  122,  s.  81  (No.  4), 
App.  yi. 

Indictment  for  conspiracy  to  obtain  money  by 
falsely  pretending  that  the  defendants  were 
in  a  large  way  of  business,  requiring  clerks 
and  seryants  to  conduct  it,  and  then  de- 
manding, from  those  who  offered  them- 
selyes,  money  to  be  deposited  as  security  for 
their  good  behaviour  (No.  5),  App.  xiii. 

Indictment  for  selling  a  diseased  cow  in  a 
public  market  (No.  6),  App.  xiy. 

Indictment  for  perjury  committed  on  the  trial 
of  a  cause  in  the  County  Court  (No.  7), 
App.  xyi. 

Indictment  under  the  7  &  8  Geo.  4,  c.  29, 
s.  23,  for  stealing  deeds  eyidendng  tiie  title 
to  real  estate  ;  with  counte  for  conspiracy 
(No.  8),  App.  xviii. 

Indictment  under  the  6  &  7  Vict  c.  96,  for 
threatening  to  publish  a  libel  with  intent  to 
extort  money  (No.  9),  App.  ixii. 

Indictment  under  the  59  Greo.  3,  c.  69,  for 
equipping  a  yessel  to  be  employed  in  the 
senrice  of  a  foreign  state  against  another 
state  with  which  this  country  is  at  peace ; 
witii  counte  for  conspiracy  (No.  10),  App. 
xxyii. 

Indictment  against  an  inhabitant  of  a  ward  in 
the  city  of  London,  for  refusing  to  execute 
the  office  of  one  of  the  wardmote  inquest 
TNo.  11),  App.  xxix. 

Inoictment  against  a  defendant  for  obtaining 
money  by  falsely  pretending  that  he  haa 
then  purchased  obtain  property,  which  it 
was  necessary  he  should  immediately  pay 
for  (No.  12),  App-  xxxiii. 

Indictment  for  a  conspiracy  to  obtain  posses- 
sion of  goods  by  false  pretences  (No.  13), 
App.  XXXV. 

Indictment  for  a  conspiracy  to  defraud  a  railway 
company  by  travelling  without  a  ticket  on 
some  portion  of  the  line — obtaining  a  ticket 
at  an  intermediato  station,  and  then  deliver- 
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ing  it  up  at  the  terminus  as  if  no  greater  dis- 
tance had  been  travelled  over  by  the  passenger 
than  from  such  intermediate  station  to  the 
terminus  (No.  13*),  App.  xxxviii. 

Indictment  against  two  defendants  for  obtain- 
ing money  under  false  pretences,  the  false 
pretences  being  that  one  of  the  defendants 
having  advanced  money  to  the  other  on  a 
deposit  of  certain  title  deeds,  had  himself  de- 
posited the  deeds  with  a  friend,  and  that  he 
required  a  sum  of  money  to  redeem  them, 
with  counts  for  conspiracy  (No.  14),  App.  3di. 

Indictment  for  obtaining  money,  by  falsely 
pretending  that  the  defendant  was  the 
authorized  agent  of  the  Executive  Com- 
mittee of  the  Exhibition  of  the  Works  of 
Industry  of  all  Nations,  and  that  he  had 
power  to  allot  space  to  private  individuals 
for  the  exhibition  of  their  merchandize 
(No.  16),  App.  xlv. 

PREVENTION  OF  OUTRAGE  ACT. 

In  an  indictment  against  a  traverser,  under  11 
&  12  Vict.  c.  2,  for  having  in  his  possession, 
in  a  proclaimed  district,  lire-arms  and  am- 
munition, without  licence,  it  was  averred 
that  the  proclamation  and  notice  required 
by  the  act  had  been  duly  published  in  The 
Dublin  Gazette^  and  duly  posted  according 
to  the  provisions  of  the  Act.  No  proof  of 
posting  throughout  the  entire  district  men- 
tioned in  the  proclamation  having  been 
given,  and  the  traverser  being  convicted 
on  case  reserved,  pursuant  to  11  &  12  Vict. 
c.  78,  for  the  Court  of  Criminal  Appeal, 
the  principal  question  was,  whether  it  was 
necessary  to  prove  the  posting  of  the  pro- 
clamation as  directed  by  the  2nd  section 
to  sustain  the  conviction  ? 

Held,  that  the  2nd  count  of  the  indict- 
ment, framed  under  the  9th  section,  was 
sufficiently  sustained,  as  it  was  only  necessary 
to  prove  the  issuing  of  the  proclamation  to 
sustain  a  conviction  for  carrying  arms  con- 
trary to  the  provisions  of  the  9th  section, 
and  that  the  averment  ^^  and  duly  posted  ** 
was  an  immaterial  and  unnecessary  aver- 
ment, which  did  not  require  to  be  proved, 
and  might  be  strudc  out  as  mere  surplusage, 
and  that  the  conviction  on  the  2nd  count 
was  right.    Reg,  v.  Ottvay,  69 

PRISONER. 

Practice  as  to,  when  a  witness  is  too  young  to 
take  an  oath,  23 

PRISONER'S  STATEMENT. 
Practice  as  to,  147,  203 

PROPERTY. 

Description  of,  in  indictment,  143 

Of  partnership,  in  whom  to  be  laid,  280 


PROSECUTION. 

Cost  of,  for  assault,  346 

PROSTITUTION. 
Conspiracy  to  procure,  4^^ 


What  is,  220 


RAPE. 


RECEIVING. 


Joint,  by  Husbaio)  and  Wife— Vekdict. 

Husband  and  wife  were  jointly  indicted  for 
feloniously  receiving  stolen  property.  The 
evidence  proved  a  separate  act  of  receiving 
by  the  husband.  The  jury  returned  a 
general  verdict  of  guilty  against  both. 

Held,  that  the  verdict  was  divisible,  and 
the  conviction  might  be  reversed  as  to  the 
wife,  and  affirmed  as  to  the  husband. 

The  stolen  property  was  found  at  the 
house  in  which  the  prisoners  lived,  when 
the  husband  was  not  at  home;  but  after- 
wards, when  the  property  was  shown  to 
him,  he  stated  that  he  had  bought  it  of 
A.  B.,  who  was  in  custody  on  the  diai^  of 
stealing  it. 

Held,  sufficient  evidence  of  a  receipt  by 
him.     Reg.  v.  Matthews^  214 

Evidence  of. 

A.  and  B.  having  stolen  two  cocks  and  five 
hens,  were  seen,  at  four  in  the  morning,  to 
go  into  the  house  of  C.'s  father  with  a  sack 
which  contained  the  stolen  property.  C. 
lived  witii  his  father.  A.  and  B.  remained 
in  the  house  about  ten  minutes,  and  were 
then  seen  to  come  out  of  the  back  door,  pre- 
ceded by  C.  with  a  candle.  A.,  as  before, 
carrying  the  sack,  and  to  go  into  a  stable 
situate  in  an  enclosed  vard  at  the  back  of 
the  house.  The  stable  door  was  shut  by  one 
of  them;  and  on  the  policemen  going  in 
they  found  the  sack  lying  on  the  floor,  tied 
at  we  mouth,  and  the  t&ee  men  standing 
round  it,  as  if  they  were  bargaining,  but  no 
words  were  heard.  C,  on  being  charged 
with  receiving  the  poultry,  knowing  it  to 
have  been  stolen,  said  he  did  not  think  he 
would  have  bought  the  hens.  C.  beinff 
indicted  for  receiving,  the  jury  were  told 
that  the  taking  of  A.  and  B.  with  the  stolen 
goods,  as  above  by  C.,  into  the  stable  over 
which  he  had  control,  for  the  purpose  of 
negotiating  about  buying  them,  he  well 
knowing  the  goods  to  have  been  stoleii, 
was  a  receiving  of  the  goods  wiliiin  the 
meaning  of  the  statute. 
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Held,  byParke,  B.,  Alderson,  B.,  Pat- 
tenon,  J.,  Coleridge,  J.,  Maule,  J.,  Piatt,  B., 
Talfourd,  J.,  and  Martin,  B.,  that  the  direc- 
tion to  the  jury  was  incorrect,  and  the  con- 
viction wrong ;  by  Lord  Campbell,  C.  J., 
Cresswell,  J.,  Erie,  J.,  andV.  Williams,  J., 
that  the  direction  and  conviction  were  right. 
Reg.  ▼.  Wiley,  412 
Upon  an  indictment,  which  charged  A.  and  B. 
with  jointly  receiving  stolen  eoods,  a  joint 
receipt  must  be  proved  in  order  to  convict 
both ;  but  if  a  separate  receipt  by  each  is 
proved,  that  one  may  be  convicted  who  is 
proved  to  have  been  guilty  of  the  first  sepa- 
rate act  of  receiving. 

Therefore,  where  the  evidence  was,  that 
A.  alone  had  received  the  stolen  property 
from  the  thief,  near  to  the  place  where  it 
was  stolen,  in  the  middle  of  the  night  in 
which  it  was  stolen,  and  that  B.  was  only 
found  in  possession  of  part  of  it  the  next 
day,  at  a  considersble  distance : 

Held,  that  B.  could  not  be  convicted; 
for  the  allegation  in  the  indictment  was 
satisfied  by  the  evidence  of  a  separate 
receipt  by  A. ;  and  the  evidence  of  a  subse- 
quent receipt  by  B.  ought  not  to  be  sub- 
mitted to  the  jury.  Beg,  v.  Dovey  and 
another^  444 
Indictment  for,  and  for  receiving,  409 

REGISTER 

False  Entry  In. 

In  an  inictment  under  the  43rd  section  of  the 
6  &  7  Will.  4,  c.  86,  for  feloniously  causing 
a  false  statement  of  the  birth  of  a  child  to 
be  inserted  in  a  register,  evidence  that  the 
prisoner  came  to  the  registrar  and  requested 
him  to  register  a  statement  of  a  birth  which 
was  proved  to  be  fidse,  and  it  was  so  inserted 
by  hun,  and  the  register  completed : 

Held,  sufficient  to  support  tne  indictment. 

Semble,  the  difference  between  the  41st 
and  the  43rd  sections  of  that  act  is,  that  the 
former  contemplates  a  case  where  the  false 
information  has  been  given,  but  no  insertion 
in  the  register  made ;  the  latter,  where  the 
information  has  not  only  been  given,  but 
acted  upon  and  inserted  by  the  registrar. 
Beg.  V.  Dewitt,  49 

RESPONDEAT  OUSTER. 

After  demurrer,  allowed,  24 

Not  allowed,  on  demurrer  in  felony,  243 

RIOT. 
To  resist  search-warrant,  145 


SEARCH-WARRANT. 

J.  L.,  his  house  having  been  searched  for  trea- 
sonable documents,  by  virtue  of  a  search- 
warrant,  applied  for  a  mandamus  to  compel 
the  Justice,  who  had  signed  the  warrant,  to 
produce  the  informations  upon  which  it  was 
issued,  and  to  permit  a  copv  of  them  to  be 
taken,  supportmg  the  application  by  affi- 
davits that  there  was  no  real  ground  for 
suspicion,  and  that  the  applicant  believed 
that  whoever  swore  the  information  was 
actuated  by  malice  and  ill-will. 

Held,  that  such  writ  did  not  lie.    B/eg,  v. 
Browne,  1 

Under  6  Geo.  4,  c.  16,  s.  29. 

The  6  Geo.  4,  c.  16,  s.  29  (now  repealed  by  the 
12  &  13  Vict.  c.  106),  enacts  that  in  all  cases 
where  it  shall  be  made  to  appear  to  the 
satisfaction  of  any  justice  of  the  peace  in 
England  or  Ireland,  that  there  is  reason  to 
suspect  and  believe  that  the  properly  of  a 
bankrupt  is  concealed  in  any  house,  pre- 
mises, or  other  place  not  belonging  to  such 
bankrupt,  such  justice  of  the  peace  is  there- 
by directed  and  authorized  to  grant  a  search- 
warrant  to  the  messenger  under  the  fiat,  and 
that  it  shall  be  lawful  for  such  person  to 
execute  the  same  in  like  maimer,  and  that 
such  person  shall  be  entitled  to  the  same 
protbction  as  is  allowed  by  law  in  execution 
of  a  search-warrant  for  property  reputed  to 
be  stolen  or  concealed.  A  search-warrant 
granted  under  the  above  section  has  the 
same  force  as  an  ordinary  search  warrant 
delivered  to  a  peace  officer,  and  in  justifying 
a  seizure  under  it,  it  is  not  necessary  to 
prove  all  the  previous  proceedings  in  the 
Court  of  Bankniptcy,  or  a  right,  in  point  of 
fact,  to  take  the  property  sought  for.  Beg. 
V.  Boherts  and  others,  145 

SERVANT. 

Larceny  by,  274 

Of  Post-office,  larceny  by,  275 

SHAREHOLDER. 
Larceny  by,  of  goods  of  company,  336 

SHOOTING. 

With  Intent,  &c. 

A.,  a  constable,  was  set  to  watch  a  copse,  from 
which  wood  had  been  stolen.  He  saw  B. 
cominff  from  the  copse  carrying  wood,  which 
he  had  stolen,  and  having  no  otiier  means 
of  apprehending  him,  shot  at  and  wounded 
hiuL     B.   had  oeen  previously  convicted 
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seyeral  times  of  stealiiig  wood,  so  that  he 
was  in  fact  committing  a  felony  when 
wouided;  but  A.  had  no  knowledge  of 
those  previous  convictions. 

Held,  that  A.  was  guilty  of  shooting  at 
B.  with  intent  to  do  him  grievous  bodily 
harm.     Reg.  v.  Dadson,  358 
Indictment  for  shooting  at  the  Queen  with 
intent  to  injure  her,  precedent  of,  App.  v. 

SOLDIER. 

Exemption  of,  from  arrest,  431 

STATUTE. 

Construction  of. 

Where  a  statute  creating  an  offence  is  repealed, 
a  person  cannot  be  afterwards  proceeded 
affunst  for  any  offence  within  it  committed 
whilst  it  was  in  operation,  even  although  the 
repealing  statute  re-enacts  the  penal  clauses 
otthe  stetute  repealed. 

The  words  *  *  except  as  to  the  recovery  and 
application  of  any  penalty  for  any  offence  ^^ 
which  shall  have  been  committed  before  the 
commencement  of  this  act,  in  the  first  sec- 
tion of  the  11  &  12  Vict.  c.  106,  do  not 
apply  to  offences  which  are  the  subject  of 
inoictment,  but  refer  to  summary  proceed- 
ings imder  which  a  pecuniary  penalty  may 
be  awarded. 

The  penal  clauses  of  the  6  &  6  Vict. 
0.  122,  are  repealed  by  the  12  &  13  Vict, 
c.  106 

Schedule  (A)  to  the  12  &  13  Vict  c.  106, 
is  controlled  by  the  first  section,  so  that  the 
repeal  of  the  6  Geo.  4,  c.  16,  though  ex- 
pressed in  the  schedule  to  extend  to  the 
whole  statute,  has  not  the  effect  of  reviving 
those  statutes  which  the  6  Geo.  4,  c.  16, 
itself  repealed.    Reg,  v.  Stoan,  108 

27  Geo.  2,  c.  20,  ss.  1,  8,  p.  87 

31  Geo.  3,  c.  31,  p.  246 

63  Geo.  3,  a  127,  s.  7,  p.  87 

67  Geo.  3,  c.  19,  s.  26,  p.  7,  18 

69  Geo.  8,  c.  69,  App.  xxvii 

6  Geo.  4,  c.  89,  s.  22,  p.  263 

6  Geo.  4,  c  16,  s.  29,  p.  145 

7  &  8  Geo.  4,  c.  29,  s.  23,  App.  xviii.  p.  438 
9  Geo.  4,  c.  31,  s.  20,  p.  167 

9  Geo.  4,  c.  51,  s.  21,  p.  248 

11  Geo.  4  &  1  Will.  4,  c.  66,  s.  8,  pp,  7,  13 

1  WiU.  4,  c.  66,  s.  19,  p.  359 

2  &  3  Will.  4,  c.  123,  s.  3,  p.  359 
6  &  6  Will.  4,  c.  69,  s.  7,  p.  2 

6  A  7  WiU.  4,  c.  86,  s.  41,  48,  p.  49 

7  Will.  4  &  1  Vict.  c.  86,  p.  275 

7  WilL  4  &  1  Vict,  c  85,  s.  2,  p.  84 
6  &  6  Viot.  a  122,  p.  108 
6  &  7  Vict  a  96,  App. 


7  &  8  Vict  c.  66,  s.  16,  p.  31 

8  &  9  Vict.  c.  109,  s.  17,  p.  390 
11  &  12  Vict  c.  2,  p.  59 

11  &  12  Vict  c.  42,  s.  17,  pp.  440,  441,  442 
11  &  12  Vict.  c.  46,  s.  3,  p.  411 

11  &  12  Vict  c.  78,  p.  59 

12  &  13  Vict  c.  10,  p.  431 
12  &  13  Vict.  c.  106,  p.  108 

12  &  13  Vict  c.  106,  s.  233,  p.  140 
12  &  13  Vict  c.  76,  423 

STATUTES  (APPENDIX  OF). 
Acts  of  Parliament,  abbreviation,  App.  xlix. 
Qualification  of  officers,  App.  1. 
Pirates  (head  money),  App.  li. 
Larceny  summary  jurisdiction,  App.  li. 
Court  of  Chancery  (County  palatine  of  Lan- 
caster, Apt),  liii. 
Borough  gaols,  liii. 

THREATENING 

To  Accuse  of  an  Infamous  Crime. 
On  a  charge  of  threatening  to  accuse  of  an 
infamous  crime,  it  appeared  that  the  pri- 
soners had  made  a  cnarge  before  a  magis- 
trate against  the  prosecutor  of  endeavouring 
to  excite  one  of  them  to  the  commission  of 
an  unnatural  ofiPence. 

Held,  that  the  depositions  of  the  prisoners 
upou  that  occasion  were  admissible  in  evi- 
dence against  them. 

When  before  the  magistrate  the  prisoners 
were  separately  cross-examined  as  to  their 
being  together  on  the  day  when  the  offence 
was  alleged  to  have  been  committed,  how 
they  had  been  occupied,  &c.,  and  their 
answers  were  so  contradictory  in  themselves, 
and  so  inconsistent  with  each  other,  that 
the  magistrate  dismissed  the  charge  against 
the  then  defendant,  and  bound  him  over  to 
prosecute  the  prisoners  for  endeavouring  to 
extort  money  by  threats. 

Held,  that  the  answers  elicited  on  such 
cross-examination  were  not  admissible. 

Under  such  circumstances,  the  judge  wiU 
look  at  the  depositions  before  they  are  read 
in  court,  in  onier  that  he  may  decide  upon 
the  materiality  or  non-materiality  of  the 
evidence. 

Where  the  charge  made  by  the  prisoners 
was  one  specifically  of  an  indecent  assault : 

Held,  that  it  was  for  the  iury  to  take 
into  tiieir  consideration,  not  only  the  charge 
itself,  but  the  conduct  of  the  prisoners  gene- 
rally, for  the  purpose  of  deciding  what  was 
the  nature  of  the  accusation  they  intended 
to  prefer.  Reg.  v.  Braynell  and  another,  402 
On  an  indictment  for  threatening  to  accuae  of 
an  infamous  crime,  with  intent  to  extort  a 
certain  security  for  mon^ : 
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Held,  not  neceesaiy  to  aver  to  whom  the 
security  belonged.  Beg,  v.  Tiddeman  and 
others,  887. 

THREATENING  LETTER. 

A  letter  addressed  to  the  prosecutor,  stating 
that  a  conspiracy  had  been  entered  into  by 
certain  persons  to  ruin  him — that  it  will  be 
shortly  carried  to  effect,  but  that  it  is  in 
the  writer's  power  to  prevent  it,  and  that  he 
will  prevent  it  if  a  certain  sum  of  money  is 
deposited  for  him  in  a  particular  place  by  a 
specified  time— is  a  threatening  letter  witibin 
the  7  &  8  Geo.  4,  c.  29,  s.  8.  Reg,  v.  Smith, 
43 

Evidence  of. 

The  prisoner  had  sent  to  the  prosecutor  a  letter, 
the  language  of  which  was  ambiguous : 

Held,  that  the  prosecutor  might  be  asked 
what  appeared  to  him  to  be  the  meaning  of 
the  letter. 

Evidence  is  admissible  to  show  that, 
under  the  particular  circumstance,  the 
words  in  such  a  letter  had  not  their  ordi- 
nary meaning,  but  the  meaning  imputed  to 
them  upon  the  record,  and  tnerelore  the 
witness  might  be  asked  whether  he  under- 
stood the  meaning  to  be  that  which  the 
record  imputed.    Reg.  v.  Hendy,  243 

THREATS  (ILLEGAL). 

Indictment  for  threatening  to  publish  a  libel, 
with  a  view  to  extort  money,  form  of, 
App.  xxii. 

TRANSPORTATION. 

Indictment  for  Retubninq  from. 

The  offence  of  returning  from  transportation 
before  the  expiration  of  a  sentence  is  made 
a  felony  by  the  stat.  5  Geo.  4,  c.  84,  s.  22.  In 
an  indictment  for  that  offence  it  is  necessary 
to  aver  that  the  prisoner  was  feloniously  at 
large  before  the  expiration  of  his  sentence, 
and  an  indictment  omitting  the  word 
"  feloniously  "  is  bad. 

Under  section  24  of  the  above  statute, 
which  makes  a  certificate  of  the  conviction 
(omitting  the  formal  part  of  the  record) 
evidence,  a  certificate  stating  that  '*  at  the 
General  Quarter  Sessions  of  the  Peace  of 
our  Lady  the  Queen,  holden  at  M.,  in  and 
for  the  county  of  K.,  on,  &c.,  J.  H.,  late  of, 
&c.,  was  in  due  form  of  law  tried  and  con- 
victed on  a  certain  indictment  against  him, 
for,"  &c.,  is  sufficient,  without  any  more 
formal  caption.    Reg,  v.  Home,  263 


TREASONABLE  PRACTICES. 

Search  warrant  for,  1 

UNION  WORKHOUSE. 
Indictment  for  burglary  in,  263 

UTTERING. 
Of  counterfeit  coin,  evidence  of,  430 


In  perjury,  17 


VARLAJSCE. 


VENUE. 


How  to  be  laid,  451 
In  false  pretences,  198 

;  In  indictment  for  burglary  in  a  union  work- 
house, 263 

VERDICT. 

Divisible  on  a  joint  indictment,  211 
For  stealing  corn,i  231 

VESSEL. 

Indictment  for  equipping  for  service  of  a 
foreign  state,  &c.,  under  59  Geo.  3,  c.  69, 
form  of,  App.  xxvii. 


WARRANT  OR  ORDER. 
Indictment  for  forgery,  356 

WITNESS. 

Absent  from  illness,  as  to  reading  depositions 

of,  166,  243,  441,  442 
Incompetent  from  age,  practice  as  to,  23 
One  prisoner  may  be,  for  another,  260 

WOUNDING. 

Drunkenness. 

How  far  on  such  an  indictment  proof  of 
drunkenness  on  the  part  of  the  prisoner, 
at  the  time  of  the  alleged  act,  should 
influence  the  jury  in  deciding  the  question 
of  intent.    Reg,  v.  Monkhouse,  55 
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INDICTMENTS. 


No. 


No. 


1.  For  keeping  a  lunatic  asylum  without  a 

licence,  under  8  &  9  Vict.  c.  100,  i. 

2.  For  obtaining  money  by  falsely  pretending  12.  Indictment  against  a  defendant  for  obtain- 


that  the  defendant  was  the  secretary  to 
a  society  called  **  The  AnimaPs  Friend 
Society,"  and  duly  authorised  to  collect 
subscriptions  on  its  behalf,  ii. 
8.  Under  the  6  &  6  Vict.  c.  51,  s.  2,  for  shoot- 
ing at  the  Queen  with  intent  to  injure 
her,  V, 

4.  For  perjury  committed  before  Commis- 

sioners of  Bankruptcy,  with  counts  under 
5  &  6  Vict.  c.  122,  s.  81,  vi. 

5.  For  conspiracy  to  obtain  money  by  falsely 

pretenomg  that  the  defendants  were  in  a 
large  way  of  business,  requiring  clerks 
and  servants  to  conduct  it,  and  then  de- 
manding, from  those  who  offered  them- 
selves money,  to  be  deposited  as  security 
for  their  good  behaviour,  xiii. 

6.  For  selling   a  diseased  cow  in  a  public 

market,  ziv. 

7.  For  perjury  committed  on  the  trial  of  a 

cause  m  the  County  Court,  xvi. 

8.  Under  the  7  &  8  Geo.  4,  c.  29,  s.  23,  for 

stealing  deeds  evidencing  the  title  to  real 
estate ;  with  counts  for  conspiracy,  xviii. 

9.  Under  the  6  &  7  Vict,  a  96,  for  threatening 

to  publish  a  libel  with  intent  to  extort 
money,  xxii. 

10.  Under  the  59  Geo.  3,  c.  69,  for  equipping 

a  vessel  to  be  employed  in  the  service  of 
a  foreign  state  against  another  state 
with  which  this  country  is  at  peace; 
with  counts  for  conspiracy,  xxviL 

11.  Indictment  against  an  inhabitant  of  a  ward 

in  the  city  of  London,  for  refusing  to 


execute  the  office  of  one  of  the   inrazd- 
mote  inquest. 


ing  money  by  falsely  pretending  tliat  he 
had  then  purchased  certain  property, 
which  it  was  necessary  he  should  imme- 
diately pay  for,  xxxiii. 

13.  Indictment  for   a   conspiracy  to   obtain 

possession  of  goods  by  false  pretences, 

XXXV. 

13.*  Indictment  for  a  conspiracy  to  defraud  a 
railway  company  by  travelling  without 
a  ticket  on  some  portion  of  the  line — 
obtaining  a  ticket  at  an  intermediate 
station,  and  then  delivering  it  up  at  the 
terminus  as  if  no  greater  distance  had 
been  travelled  over  by  the  passenger 
than  from  such  intermediate  station  to 
the  terminus,  xxxviii. 

14.  Indictment  against   two  defendants   for 

obtaining  money  under  false  pretences, 
the  false  pretences  being  that  one  of  the 
defendants  having  advanced  money  to 
the  other  on  a  deposit  of  certain  title 
deeds,  had  himself  deposited  the  deedA 
with  a  friend,  and  that  ne  required  a  sum 
of  money  to  redeem  them ;  with  counts 
for  conspiracy,  xli. 

15.  Indictment  for  obtaining  money,  by  falsely 

pretending  that  the  defendant  was  the 
authorised  agent  of  the  Executive  Com- 
mittee of  the  Exhibition  of  the  Works 
of  Industry  of  all  Nations,  and  that  he 
had  power  to  allot  space  to  private  indi- 
viduals for  the  exhibition  of  their  mer- 
chandize, xlv. 


STATUTES. 


13  Vict  c.  21.  An  Act  for  shortening  the 
Language  used  in  Acts  of  Parliament,  xlix. 

13  &  14  Vict.  c.  25.  An  Act  to  enable  Queen's 
Counsel  and  others,  not  being  of  the  Degree 

'   of  the  Coif,  to  act  as  Judges  of  Assize,  1. 

18  &  14  Vict.  c.  26,  An  Act  to  repeal  an  Act 
of  the  Sixth  Year  of  Bang  George  the  Fourth, 
for  encouraging  the  Capture  or  Destruction 
of  Piratical  Ships  and  Vessels ;  and  to  make 
other  Provisions  in  lieu  thereof,  li. 

13  &  14  Vict.  c.  37.  An  Act  for  the  further 
Extension  of  Summary  Jurisdiction  in  Cases 
of  liBTceny,  li. 


13  &  14  Vict.  c.  43.  An  Act  to  amend  the 
Practice  and  Proceedings  of  the  Court  of 
Chancei^  of  the  County  Palatine  of  Lan- 
caster, hii. 

13  &  14  Vict.  c.  91.  An  Act  to  authorize 
Justices  of  any  Borough  having  a  separate 
Goal  to  commit  Assize  Prisoners  to  such 
Gaol,  and  to  extend  the  Jurisdiction  of 
Borough  Justices  to  all  Offences  and 
Matters  arising  within  the  Borough  for 
which  they  act,  liii. 


London :  Printad  bj  John  Crooxford,  29,  Essex  Street,  Strand. 
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